Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


HARVARD  LAW  SCHOOL 
UBRARY 


T 


REPORTS 


OF 


CASES  ABGUED  AND  DETEBMINED 


IN  THE 


SUPREME   COURT 


OF  THE 


STATE  OF  MONTANA 


FROM  JUNE  21,  1912,  TO  FEBBUARY  1,  1913 


OFFICIAL  REPORT 


VOLUME  46 


8AN  FBANCISCO 

BANCROFT-WHITNEY  COMPANY 

1913 


COPTBIOHT,  191d 
BT 

BANCBOFT-WHITNBY  COMPANY 

MAY  27  1918 


San  Fbanoiboo 

THB  FiLMXB  BbOTHERS  ELECTBcnrTPl  COICPAMT 

Ttfoobaphebs  and  Steebotyfibs 


JUSTICES 

OP 

THE  SUPREME  OOUKT  OF  THE  STATE  OF  MONTANA, 

DUBINO  THE  TIKB  OF  THESE  BBPOBTSL 


The  Hon.  Theo.  Bbantly,  Chief  Justice. 

The  Hon.  Henbt  C.  Smith,  "^ 

The  Hon.  William  L.  Holloway,   L  ABsociate  JnsticeB. 
♦The  Hon.  Sydney  Sannbr,  I 


Offioebs  of  the  Coubt; 
'Albebt  J.  Oalen,  Attorn^  GeneraL 
*D.  M.  Kelly,  Attorney  Gteneral. 
W.  H.  PooBMAN,  Asst.  Attorney  General. 
J.  A.  Poobe,  Asst.  Attorney  General. 
•Louis  P.  Donovan,  Asst.  Attorney  General. 
W.  S.  Towneb,  Asst.  Attorney  General. 
•Simon  P.  Wilson,  Asst.  Attorney  GeneraL 
John  T.  Athey,  Clerk. 
Mabshall  N.  Baob,  Marshal. 
August  C.  Schneideb,  Court  Stenographer. 


^Elected  November  5,  1912,  to  succeed  the  Hon.  Henry  C.  Smith,  whose 
term  expired  January  6,  1913. 

1  Elected  November  5,  1912,  to  succeed  Albert  J.  Galen,  whose  term  ex- 
pired January  6,  1913. 

s  Appointed  January  6,  1913,  to  succeed  J.  A.  Poore,  resigned. 

s  Appointed  January  6,  1913,  to  succeed  W.  S.  Towner,  resigned* 

m) 
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Anderson,  Chas.,  September  23,  1912. 
Anderson,  Ralph  J.,  September  30,  1912. 
Anqevinb,  Fred.  B.,  September  25,  1912. 
Anostman,  Albert  H.,  October  25,  1912. 

Bauer,  Balph  S.,  December  14,  1912. 
Beslt,  Chas.,  October  21,  1912. 
Bishop,  Gunton  G.,  March  3,  1913. 
Bowlbt,  John  H.,  January  16,  1913. 
Brower»  Andrew  J.,  March  6,  1913. 
Bunker,  £.  F.,  October  28,  1912. 

Glut,  Wm.  L.,  December  16,  1912. 

Davis,  Thos.  J.,  October  7,  1912. 

Eason,  J.  D.,  Jr.,  October  1,  1912. 

Farbis,  Herbert  S.,  March  10,  1913. 
Feabon,  Edw.  E.,  November  18,  1912. 
Foss,  Flotd  S.  p.,  December  9,  1912. 
Funkb,  H.  W.,  December  18,  1912. 

Geis,  Homeb  E.,  November  25,  1912. 
Genzberoer,  Earle  N.,  January  27,  1913. 
Greer,  Truaz,  September  23,  1912. 

Heinz,  John  B.,  January  20,  1913. 

Ingle,  Chester  B.,  March  4,  1913. 
Israel,  Wm.,  February  17,  1913. 

Jones,  D.  A.,  December  16,  1912, 

King,  Wm.  B.,  February  20,  1913. 

Lewis,  A.  C,  October  14,  1912. 
Lewis,  Yebnon  E.,  December  24,  1912. 
Lowe,  Henry  J.,  February  10,  1913. 

McGrath,  Dennis  F.,  Jr.,  December  16,  1912. 
McHardt,  John  A.,  November  11,  1912. 
Markley,  C.  L.,  December  12,  1912. 
Mitchell,  Bobie  L.,  October  21,  1912. 

Palmer,  Wm.  W.,  September  23,  1912. 
Parsons,  Eric  B.,  November  26,  1912. 
POLUTNIGK,  I^fcANK,  JR.,  November  27,  1912. 
Purcell,  Bobert  E.,  January  6,  1913. 

Bysrson,  George  L.,  September  23,  1912. 

Shsehan,  Wm.  F.,  September  19,  1912. 
SiAS,  Db  Fobbest  J.,  Jb.,  January  20,  1913. 
Skinneb,  Gael  J.,  December  13,.  1913. 
Smith,  £.  A.,  March  6,  1913. 
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Stout,  Thos.  J.,  February  19,  1913. 

Tanner,  Frank&n  D.,  October  28,  1912. 
Thompson,  Glenn,  February  17,  1913. 

Webb,  Rat,  January  ^7,  1913. 
West,  Bobebt  K,  November  25,  1912. 
Wheelbe,  Leon  L.,  December  16,  1912« 
Witt,  Dale,  January  16,  1913. 
Wright,  Hamilton,  December  10,  1912. 
WUERTHNEB,  JuLius  J.,  February  24,  1913b 

Young,  Gerald,  October  10,  Idld. 


DI&ECTOBY 

OF  THB 

J1TDI0IAL  DZ8TSICTI  OF  THE  STATE  OF  MONTANA* 

1913. 


FiBST  Judicial  Dibtbiot. 
County  of  Lewis  and  Clark  County.    County  Seat,  Helena. 
District  Judges :  Hon.  James  M.  Clements ;  Hon.  J.  Miller  Smith. 
Officers :  County  Attorney,  Andrew  H.  McConnell,  Esq. 

Clerk  of  District  Court,  P.  L.  Reece. 

Sheriff,  Bolla  Duncan. 


Second  Judicial  Distbict. 

County  of  Silver  Bow.    County  Seat,  Butte. 

District  Judges:  Hon.  Michael  Donlan;  Hon.  J.  J.  Lynch;  Hon. 

J.  B.  McClernan. 
Officers :  County  Attorney,  Joseph  J.  McCaffery,  Esq. 

Clerk  of  District  Court,  John  J.  Foley. 

Sheriff,  Timothy  DriscolL 


Thibd  Judicial  District. 

Counties  of  Deer  Lodge,  Powell  and  Granite. 

District  Judge :  Hon.  George  B.  Winston. 

Officers  of  Deer  Lodge  County  (County  Seat,  Anaconda) : 

County  Attorney,  Thomas  P.  Stewart,  Esq. 

Clerk  of  District  Court,  M.  L.  McDermott. 

Sheriff,  Myles  Kelly. 

Officers  of  Powell  County  ( County  Seat,  Deer  Lodge)  : 
County  Attorney,  T.  F.  Shea. 

(rii) 


viii  Judicial  Dsstbiots  of  thb 

Clerk  of  District  Court,  Robert  Midtlyng. 
Sheriff,  Jos.  E.  Neville. 

Officers  of  Qranite  County  (County  Seat,  Philipsburg) : 
County  Attorney,  David  M.  Durf ee,  Esq. 
Clerk  of  District  Court,  Wm.  B.  CalhouiL 
Sheriff,  Daniel  A.  McLeod. 


FoxTBTH  Judicial  District. 

Counties  of  Missoula,  Ravalli  and  Sanders. 

District  Judges :  Hon.  A.  L.  Duncan ;  Hon.  R.  Lee  McCullough  | 

•Hon.  John  E.  Patterson. 
Officers  of  Missoula  County  (County  Seat,  Missoula) : 

County  Attorney,  Dan.  J.  Heyfron. 

Clerk  of  District  Court,  Thos.  P.  Conlon. 

Sheriff,  W.  L.  Kelley. 

Officers  of  Ravalli  County  (County  Seat,  Hamilton)  : 
County  Attorney,  Jas.  D.  Taylor,  Esq. 
Clerk  of  District  Court,  J.  T.  Coughenoun 
Sheriff,  George  See. 

Officers  of  Sanders  County  ( County  Seat,  Thompson  Falls)  : 
County  Attorney,  Gerald  Young,  Esq. 
Clerk  of  District  Court,  Wm.  Strom. 
Sheriff,  Wm.  Moser. 


Fifth  Judicial  District. 

Counties  of  Beaverhead,  Jefferson  and  Madison. 

District  Judges:  Hon.  Joseph  B.  Poindexter;  Hon.  W.  A.  Clark. 

Officers  of  Beaverhead  County  (County  Seat,  Dillon) : 

County  Attorney,  Roy  S.  Stephenson,  Esq. 

Clerk  of  District  Court,  Chas.  W.  Conger. 

Sheriff,  Daniel  V.  Erwin. 


*  Appointed  February  13,  1913,  pursuant  to  Act  approved  February  11> 
1913. 


StATI  OV  MOKTANi:. 

0£Scers  of  Jefferson  County  (County  Seat,  Boulder) : 
County  Attorney,  J.  E.  Kelly. 
Clerk  of  District  Court,  W.  B.  Hundley. 
Sheriff,  P.  J.  Manning. 

OflScers  of  Madison  County  (County  Seat,  Virginia  City)  : 
County  Attorney,  Geo.  R.  Allen,  Esq. 
Clerk  of  District  Court,  Matt  Carey. 
Sheriff,  Elijah  Adams. 


Sixth  Judicial  Distbiot., 

Counties  of  Park  and  Sweet  Grass. 

District  Judge :  Hon.  Albert  P.  Stark. 

Officers  of  Park  County  (County  Seat,  Livingston)  : 

County  Attorney,  Vard  Smith,  Esq. 

Clerk  of  District  Court,  Wm.  Pethybridge. 

Sheriff,  John  Killom. 

Officers  of  Sweet  Grass  County  (County  Seat,  Big  Timber)  : 
County  Attorney,  R.  S.  Steiner,  Esq. 
Clerk  of  District  Court,  H.  C.  Pound. 
Sheriff,  0.  A.  Fallang. 


Sbvekth  Judicial  District. 

Counties  of  Custer  and  Dawson. 

District  Judge :  Hon.  C.  C.  Hurley. 

Officers  of  Custer  County  (County  Seat,  Miles  City) : 

County  Attorney,  C.  R.  Tisor,  Esq. 

Clerk  of  District  Court,  Jas.  G.  Ramsay. 

Sheriff,  Hugh  R.  Wells. 

Officers  of  Dawson  County  (County  Seat,  Glendive) : 
County  Attorney,  J.  A.  Slattery. 
Clerk  of  District  Court,  H.  A.  Sample. 
Sheriff,  J.  D.  Wynn. 


3C  JxTDiciAL  Districts  op  trb 

Eighth  Judicial  District. 

Counties  of  Cascade  and  Teton. 

District  Judges :  Hon.  Jere  B.  Leslie ;  Hon.  Harry  H.  Ewing. 

Officers  of  Cascade  County  ( County  Seat,  Great  Falls)  ; 

County  Attorney,  W.  H.  Meigs,  Esq. 

Clerk  of  District  Court,  Geo.  Harper. 

Sheriff,  Louis  H.  Eommers. 

Officers  of  Teton  County  ( County  Seat,  Chouteau)  : 
County  Attorney,  D.  W.  Doyle,  Esq. 
Clerk  of  District  Court,  James  Gibson. 
Sheriff,  E.  McEenzie. 


•Ninth  Judicial  District. 

County  of  Gallatin.    County  Seat,  Bozeman. 

District  Judge :  Hon.  Ben.  B.  Law. 

Officers :  County  Attorney,  Justin  M.  Smith,  Esq. 

Clerk  of  District  Court,  W,  L.  Hays. 

Sheriff,  W.  S.  Evans. 


•Tenth  Judicial  District. 

County  of  Fergus.     County  Seat,  Lewistown. 

District  Judge :  Hon.  Roy  E.  Ayres. 

Officers :  County  Attorney,  Charles  J.  Marshall,  Esq. 

Clerk  of  District  Court,  James  L.  Martin. 

Sheriff,  Firmin  TuUoct 


Eleventh  Jxn>ioiAL  District. 

Counties  of  Flathead  and  Lincoln. 
District  Judge :  Hon.  John  E.  Erickson. 


*B7  Act  approved  March  7,  1913,  the  county  of  Broadwater  was  detached 
from  the  ninth  judicial  district,  and  the  county  of  Meagher  from  the  tenth 
district,  for  the  purpose  of  .creating  the  fourteenth  judicial  district,  com- 
posed of  said  two  counties. 


Stats  of  Montana.  zi 

Officers  of  Flathead  County  (County  Seat,  Kalispell) : 
County  Attorney,  X.  K.  Stout,  Esq. 
Clerk  of  District  Court,  Sam.  D.  McNeely. 
Sheriff,  A.  J.  Ingraham. 

Officers  of  Lincoln  County  (County  Seat,  Libby) : 
County  Attorney,  Jas.  M.  Blackford,  Esq. 
Clerk  of  District  Court,  Timothy  Miller. 
Sheriff,  Frank  B.  Baney. 


Twelfth  Judicial  District. 

Counties  of  Blaine,  Chouteau,  Hill,  and  Valley. 

District  Judges :  Hon.  John  W.  Tattan ;  Hon.  Frank  N.  Utter. 

Officers  of  Blaine  County  (County  Seat,  Chinook) : 

County  Attorney,  D.  L.  Blackstone,  Esq. 

Clerk  of  District  Court,  A,  W.  Ziebarth. 

Sheriff,  Isaac  Niebaur. 

Officers  of  Chouteau  County  (County  Seat,  Fort  Benton)  : 
County  Attorney,  H.  S.  McGinley,  Esq. 
Clerk  of  District  Court,  Geo.  D.  Patterson. 
Sheriff,  I.  M.  Rogers. 

Officers  of  Hill  County  (County  Seat,  Havre) : 
County  Attorney,  V.  R.  Origgs,  Esq.* 
Clerk  of  District  Court,  Geo.  W.  Glass. 
Sheriff,  H.  E.  Loranger. 

Officers  of  Valley  County  (County  Seat,  Glasgow) : 
County  Attorney,  John  L.  Slattery. 
Clerk  of  District  Court,  Walter  Shanley. 
Sheriff,  Patrick  Nacey. 


Thirteenth  Judicial  District. 

Counties  of  Carbon,  Musselshell,  Rosebud,  Yellowstone,  and  Big 

Horn. 
District  Judges :  Hon.  Geo.  W.  Pierson ;  Hon.  Chas.  L.  Crum. 


xii  Judicial  Districts  of  the 

• 

Officers  of  Carbon  County  (County  Seat,  Red  Lodge) : 
County  Attorney,  P.  P.  Whicher. 
Clerk  of  District  Court,  H.  A.  Simmons. 
Sheriff,  W.  H.  Gebo. 

Officers  of  Musselshell  County  (County  Seat,  Roundup)  t 
County  Attorney,  G.  J.  Jeffries,  Esq. 
Clerk  of  District  Court,  W.  Q.  Jarrett. 
Sheriflf,  J.  L.  Pisco. 

Officers  of  Rosebud  County  (County  Seat,  Porsyth)  : 
County  Attorney,  Henry  V.  Beeman,  Esq, 
Clerk  of  District  Court,  D.  J.  Muri. 
Sheriff,  Wm.  Moses. 

Officers  of  Yellowstone  County  (County  Seat,  Billings) : 
County  Attorney,  Robt.  C.  Stong,  Esq. 
Clerk  of  District  Court,  Lorin  T.  Jones. 
Sheriff,  John  C.  Orrick. 

Officers  of  Big  Horn  County  (County  Seat,  Hardin) : 
County  Attorney,  C.  P.  Gillette. 
Clerk  of  District  Court,  Prank  A.  Nolan. 
Sheriflf,  Dewey  Riddle. 


Poubteenth  Judicial  Distbict. 

Counties  of  Meagher  and  Broadwater. 
•District  Judge :  Hon.  John  E.  Matthews. 
Officers   of   Meagher   County    (County    Seat,   White   Sulphur 
Springs) : 

County  Attorney,  C.  A.  Linn,  Esq. 

Clerk  of  District  Court,  P.  H.  Mayn. 

Sheriff,  Robt.  Menzies. 

Officers  of  Broadwater  County  (County  Seat,  Townsend) : 
t  County  Attorney,  Chas.  P.  Cotter,  Esq. 
Clerk  of  District  Court,  Pred  Bubser. 
Sheriflf,  Chas.  B.  Doggett. 

'Appointed  March  7,  1913,  paraaant  to  Act  approved  on  same  daj,  ereat- 
ing  the  fourteenth  judicial  district. 

t  Appointed  March  8,  1913,  to  succeed  Hon.  John  E.  Matthews,  appointed 
judge  of  the  fourteenth  judicial  district 


State  of  Montana.  xiii 

Note.— Since  the  eompilaiion  of  the  above  Directory,  tbe  county  of 
Sheridan,  eomprieing  territory  formerly  included  in  the  twelfth  judicial 
district,  and  the  county  of  Stillwater,  created  out  of  territory  lying 
within  Carbon,  Sweet  Grass  and  Tellowstone  counties,  formerly  included 
in  the  sixth  and  thirteenth  judicial  districts,  came  into  being  under  the 
provisions  of  Chapter  112,  Laws  of  1911.  Neither  of  the  above  new 
counties  has  at  date  of  writing  (March  25,  1913)  been  attached  to  any 
judicial  district  by  proclamation  of  the  governor,  as  provided  in  section 
5  of  said  Act.     The  officers  elected  in  these  counties  are: 

OflScers  of  Sheridan  County  (County  Seat,  Plentywood) : 

County  Attorney,  Paul  Babcock,  Esq. 

Clerk  of  District  Court,  L.  J.  Onstad* 

Sheriff,  Thomas  A.  Courtney. 
Officers  of  Stillwater  County  ( County  Seat,  Columbua)  : 

County  Attorney,  B.  E.  Berg,  Esq. 

Clerk  of  District  Court,  Quston  Iverson. 

Sheriff,  Robert  Quthrie. 
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REILLT,  Appellant,  v.  HATHEWAT,  City  Tbeasubbb,  et  al.. 

Respondents. 

(No.  3,132.) 
(Submitted  June  17,  1912.    Decided  June  21,  1912.) 

[125  Pac.  417.] 

Cities  and  Towns — License  Taxes — Invalidity — Recovery  BacTc-^ 
Presentation  of  Claim — Partnership — Use  of  Fictitious  Name 
— Bight  to  Sue. 

Cities  and  Towns — License  Taxes — ^Invalidity. 

1.  A  license  tax  imposed  by  a  city  ordinance  upon  ^ocerymen  and 
others  purely  for  revenue,  and  not  for  police  regulation,  was  illegal. 

Same — Dlegal  Fee — Recovery — Claims. 

2.  Where  a  groceryman,  under  protest,  paid  a  license  fee  exacted  by 
eity  ordinance,  he  could  bring  action  against  the  city  to  recover  it  back 
without  having  first  filed  his  elaim  in  accordance  with  sections  3282 
and  3283,  Revised  Codes. 

Partnership — ^Use  of  Fictitious  Name — Abatement  of  Action. 

3.  The  failure  of  a  plaintiff  to  comply  with  the  provisions  of  sections 
5504-5509,  Revised  Codes,  relating  to  an  individual  transacting  business 
under  a  designation  purporting  to  be  a  firm  name,  merely  suspends  the 
right  to  maintain  the  action  until  the  statute  has  been  complied  with, 
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and,  where  he  complies  with  the  statute  before  answer,  the  action  does 
not  abate. 

Same — ^Use  of  Fictitious  Name. 

4.  The  defense  that  the  plaintiff  Ib  doing  business  in  the  firm  name 
without  haying  complied  with  sections  5504-5509,  Revised  Codes,  is  an 
affirmative  one,  and  is  waived  unless  pleaded  in  the  answer. 

License  Taxes — Recovery  Back — Proper  Remedy. 

5.  An  action  by  a  groceryman  to  recover  back  an  illegal  license  fee 
exacted  by  city  ordinance  was  properly  brought  under  section  2742, 
Revised  Codes,  giving  the  right  to  recover  an  illegal  tax  paid  under 
protest,  and  he  was  not  required  to  resort  to  the  remedy  given  under 
section  2741,  authorizing  a  suit  in  equity  to  restrain  the  collection 
of  an  illegal  or  unauthorized  tax. 

Appeal  from  District  Court,  Missoula  County;  F.  C.  Webster, 
Judge. 

Action  by  P.  M.  Reilly  against  Thomas  Q.  Hatheway,  Jr.,  City 
Treasurer,  and  another.  From  a  judgment  for  defendants,  plain- 
tiff appeals.     Reversed  and  remanded. 

Mr,  C,  A,  Spaulding,  and  Mr.  Floyd  J,  Logan,  submitted  a 
brief  in  behalf  of  Appellant,  and  argued  the  cause  orally. 

It  has  been  repeatedly  held  that  the  best  criterion  for  deter- 
mining whether  an  ordinance  was  intended  as  a  revenue  measure 
or  an  exercise  of  the  police  power  of  a  municipality  is  whether 
it  contains  any  regulatory  provisions.  (See  Wheeler  v.  Plumas 
County,  149  Cal.  782,  87  Pac,  802,  affirmed  by  the  supreme  court 
of  the  United  States,  in  196  U.  S.  562,  49  L.  Ed.  599,  25  Sup.  Ct. 
Rep.  316 ;  Town  of  Santa  Monica  v.  Quidinger,  137  Cal.  658,  70 
Pac.  732 ;  Cache  County  v.  Jensen,  21  Utah,  207,  61  Pac.  303 ; 
Chaddock  v.  Day,  75  Mich.  527,  13  Am.  St.  Rep.  468,  4  L.  R.  A. 
809,  42  N.  W.  977;  People  v.  WUson,  249  111.  195,  94  N.  E.  141.) 

In  the  exercise  of  the  police  power  only  such  sums  can  be 
exacted  as  license  fees  as  are  sufficient  to  effectuate  the  super- 
vision or  regulation  contemplated  by  the  authority  imposing  the 
same.  If  any  substantially  greater  sum  is  imposed  than  suffices 
for  such  regulatory  purposes,  the  ordinance  is  invalid.  (Cooley's 
Constitutional  Limitations,  242;  Placer  County  v.  Whitney,  2 
Cal.  App.  614,  84  Pac.  277 ;  Ex  parte  McCoy,  10  Cal.  App.  116, 
101  Pac.  419 ;  Wisconsin  Tel  Co.  v.  Milwaukee,  126  Wis.  1,  110 
Am.  St.  Rep.  886, 1  L.  R.  A.,  n.  s.,  581,  lOi  N.  W.  1009;  Ottumwa 
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V.  Zekind,  95  Iowa,  622,  58  Am.  St.  Rep.  447,  29  L.  R.  A.  734, 
64  N.  W.  646 ;  Michigan  Tel.  Co.  v.  Benton  Harbor,  121  Mich. 
512,  47  L.  R.  A.  104,  80  N.  W.  386 ;  Robinson  v.  Norfolk,  108 
Va.  14,  128  Am.  St.  Rep.  934,  15  L.  R.  A.,  n.  s.,  294,  60  S.  E. 
762 ;  Eoefting  v.  San  Antonio,  85  Tex.  228,  16  L.  R.  A.  608,  20 
S.  W.  85 ;  Cooley  on  Taxation,  2d  ed.,  598 ;  State  v.  Moore,  113 
N.  C.  697,  22  L.  R.  A.  472,  18  S.  E.  342;  Tiedeman  on  Police 
Powers,  278;  Mvihlcnbrinck  v.  Commissioners,  13  Vroom  (42  N. 
J.  L.),  364,  36  Am.  Rep.  518;  Stamp  v.  Burk,  83  Ark.  351,  104 
S.  W.  153.) 

If  the  purpose  in  adopting  an  ordinance  imposing  a  tax  on 
certain  occupations  and  business  is  to  raise  revenue,  the  money 
exacted  is  a  tax ;  but  if  regulation  is  the  end  and  object  in  view, 
the  money  results  from  an  exercise  of  the  police  power  and  is 
license  money.  The  power  to  tax  and  not  the  power  to  license 
is  exercised  by  an  ordinance  imposing  a  tax  on  certain  occupa- 
tions or  businesses,  where  it  contains  no  element  of  regulation 
and  shows  on  its  face  that  the  sole  purpose  in  adopting  it  is  to 
raise  revenue,  although  the  right  to  engage  in  the  business  or 
calling  taxed  is  made  to  depend  upon  the  procuring  of  a  license 
and  payment  of  the  tax.  {State  v.  Boyd,  63  Neb.  829,  58  L.  R. 
A.  108,  89  N.  W.  417.)  Gray  on  Limitations  on  Taxing  Power 
(1906  edition),  at  page  711,  in  discussing  the  case  of  Clark  v. 
Titusville,  184  U.  S.  329,  46  L.  Ed.  569,  22  Sup.  Ct.  Rep.  382, 
says:  "The  law  in  these  respects  was  wholly  unsupported  by  the 
police  power,  since  no  one  could  claim  that  a  law  licensing  the 
common  and  useful  trade  of  a  grocer  had  anything  to  do  with 
the  police  power." 

It  no  longer  admits  of  doubt  that  the  question  of  whether  or 
not  a  particular  business  is  one  properly  falling  within  the  pur- 
view of  the  police  power  of  a  municipality  is  always  a  judicial 
question,  and  the  determination  of  the  legislative  branch  of  the 
government  upon  the  subject  is  not  conclusive  upon  the  courts. 
{Jacksonville  v.  Ledwith,  26  Fla.  163,  23  Am.  St.  Rep.  558,  9 
L.  R.  A.  69,  7  South.  885;  Ex  parte  Whitwell,  98  Cal.  73,  35 
Am.  St.  Rep.  152,  19  L.  R.  A.  727,  32  Pac.  870;  Mugler  v. 
Kansas,  123  U.  S.  623,  31  L.  Ed.  205,  8  Sup.  Ct.  Rep.  273 ;  In  re 
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Smith,  143  Cal.  368,  77  Pac.  180  j  Lawton  v.  Steele,  152  U.  S. 
133,  38  L.  Ed.  385,  14  Sup.  Ct.  Rep.  499 ;  Ex  parte  Dickey,  144 
Gal.  234,  103  Am.  St.  Rep.  82,  1  Ann.  Cas.  428,  66  L.  R.  A.  928, 
77  Pac.  924.)  From  these  authorities  it  is  apparent  that  it  is 
the  right  of  the  court  in  the  case  at  bar,  under  the  facts  ad- 
duced, to  determine  whether  the  license  fees  exacted  from  appel- 
lant for  carrying  on  his  business  are  collected  by  the  city  of 
Missoula  in  the  legitimate  exercise  of  its  police  power,  or  whether 
such  exaction  is,  as  appellant  contends,  an  arbitrary  interference 
with  a  harmless  and  legitimate  business  which  requires  no  super- 
vision  or  regulation,  and  with  no  resultant  benefit  to  the  public, 
if  supervision  should  be  attempted.  If  the  latter  is  the  case,  then 
ordinance  No.  85  was  beyond  the  authority  of  the  city  of  Missoula 
to  enact  and  cannot  be  sustained.  {Young  v.  Commonwealth, 
101  Va.  853,  45  S.  E.  327.)  It  is  also  the  right  of  this  court  to 
determine  whether  or  not  the  particular  measure  providing  for 
payment  of  any  such  license  bears  any  logical  or  legitimate  re- 
lation to  the  exercise  of  a  proper  police  regulation.  (State  ex 
rel  Wyatt  v.  Ashbrook,  154  Mo.  375,  77  Am.  St.  Rep.  765,  48 
L.  R.  A.  265,  55  S.  W.  627 ;  Chicago  v.  N etcher,  183  111.  104,  75 
Am.  St.  Rep.  93,  48  L.  R.  A.  261,  55  N.  E.  707.) 

Mr,  Frank  "Woody,  for  Respondents,  submitted  a  brief  and 
made  oral  argument. 

That  the  city  of  Missoula  has  authority  to  pass  ordinances 
regulating  places  of  business  carrying  in  stock  and  offering  for 
sale  meats,  vegetables,  fruit,  butter,  etc,  and  to  require  the  pay- 
ment of  license  to  cover  the  cost  of  such  regulation,  there  can  be 
no  question.  **The  power  to  license  and  regulate  the  vending 
of  meats  and  vegetables  is  not  denied  nor  its  necessity  questioned. 
The  health  of  a  city  demands  that  it  should  exist."  (Ash  v. 
People,  11  Mich.  347,  83  Am.  Dec.  740 ;  State  ex  rel.  Spangenberg 
V.  McMahon,  62  Minn.  110,  64  N.  W.  92.) 

Under  the  power  to  regulate,  or  regulate  and  license,  the  city 
may  exact  the  payment  of  a  fee  to  cover  not  only  the  cost  of 
the  issuing  of  the  license,  but  also  the  cost  of  regulating  and  in- 
specting the  business.     (State  v.  Olavm,  67  Conn.  29,  34  Atl. 
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708 ;  Tcmlinsan  ▼.  Indianapolis,  144  Ind.  142,  36  L.  R.  A.  413, 
43  N.  B.  9 ;  Burlington  v.  Unterkircher,  99  Iowa,  401,  68  N.  W. 
795;  State  v.  Finch,  78  Minn.  118,  46  L.  R.  A.  437,  80  N.  W.  856; 
8t.  Paul  V.  Dow,  37  Minn.  20,  5  Am.  St.  Rep.  811,  32  N.  W. 
860;  Mankato  v.  Fowler,  32  Minn.  364,  20  N.  W.  361;  State  v. 
Heinemann,  80  Wis.  253,  27  Am.  St.  Rep.  34,  49  N.  W.  818.) 
While  it  is  trae  that  ordinance  No.  85  does  not  contain  any  regni- 
latory  provisions,  yet  taking  it  and  considering  it  in  connection 
with  other  ordinances  of  the  city  of  Missoula,  which  provide 
for  the  regulation  of  the  very  occupation  or  business  in  which 
the  plaintiff  is  engaged,  unless  it  appears  that  the  license  which 
the  plaintiff  is  compelled  to  pay  is  excessive  or  unreasonable, 
this  ordinance  must  be  construed  as  a  police  regulation  and  not 
a  revenue  measure. 

The  evidence  on  the  part  of  the  appellant  shows  only  a  part 
of  the  expense  connected  with  the  regulation  and  inspection  of 
his  place  of  business  and  not  all  of  the  expense,  and  it  is  there- 
fore impossible  for  this  court  to  say,  in  the  absence  of  such 
showing,  that  the  license  required  of  the  appellant  is  unreason- 
able or  exorbitant.  The  presumption  is  that  the  fee  does  not 
exceed  the  cost  of  regulation,  and  unless  it  be  otherwise  shown, 
such  presumption  must  prevail.  (Fayetteville  v.  Carter,  52  Ark. 
301,  6  L.  R.  A.  509,  12  S.  W.  573 ;  Burlington  v.  Ins^irance  Co., 
31  Iowa,  105;  Van  Bealen  v.  People,  40  Mich.  258;  Ex  parte 
Chin  Yan,  60  Cal.  78;  Clason  v.  Milwaukee,  30  Wis.  316.) 

Even  if  the  ordinance  in  question  does  fix  the  license  at  a  rate 
which,  after  paying  the  expense  of  issuing  the  license,  etc.,  and 
the  cost  of  regulating  the  appellant's  business,  leaves  some 
amount  which  may  be  in  the  nature  of  revenue,  this  of  itself 
does  not  render  the  ordinance  void.  The  requirement  of  such 
a  fee  should  not  be  held  invalid  on  the  ground  that  the  city 
incidentally  derives  revenues  therefrom,  unless  the  fee  is 
clearly  excessive  for  the  purposes  of  regulation.  ''The  fact, 
however,  that  the  city  derives  a  revenue  incidentally  from 
the  reasonable  exercise  of  its  police  powers  in  regulating  and 
controlling  the  .business  is  no  serious  objection  to  such  an  or- 
dinance. *'     {City  of  Si.  Paul  v.  Colter,  12  Minn.  50,  90  Am. 
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Dec.  278 ;  Arhadelpkia  Lumber  Co.  v.  Arkadelphia,  56  Ark.  370, 
19  S.  W.  1053 ;  FayetteviUe  v.  Carter,  supra;  Burlington  v.  In- 
surance Co.,  supra;  In  re  White,  43  Minn.  250,  45  N.  W.  232; 
Mankato  v.  Fowler,  supra;  Littlefield  v.  State,  42  Neb.  223,  47 
Am.  St.  Rep.  697,  28  L.  R.  A.  588,  60  N.  W.  724.) 

The  fact  that  the  amount  of  license  is  graduated  according  to 
the  amount  of  business  done  does  not  necessarily  mean  that  the 
license  is  imposed  for  revenue  purposes.  **The  right  and  power 
vested  in  the  city  to  fix  the  charge  would  authorize  them  to  vary 
it  with  different  parties,  as  they  may  deem  prudent  and  just. 
The  difference  in  the  charges  appear  to  me  to  be  based  on  just 
grounds."  (Burlington  v.  Insurance  Co.,  31  Iowa,  102;  8t,  Paul 
V.  Dow,  37  Minn.  20,  5  Am.  St.  Rep.  811,  32  N.  W.  860;  Servoniz 
V.  State,  133  Wis.  231,  126  Am.  St.  Rep.  955,  113  N.  W.  277 ; 
Salt  Lake  v.  Christensen  Co.,  34  Utah,  38,  17  L.  R.  A.,  n.  s.,  898, 
95  Pac.  523 ;  Augusta  v.  Clark  &  Co.,  124  Ga.  254,  52  S.  E.  881 ; 
State  V.  Oalveston  By.  Co.,  100  Tex.  153,  97  S.  W.  71.) 

An  action  to  recover  taxes  paid  under  protest  in  the  city  can- 
not be  maintained  before  a  claim  for  the  refunding  of  such  taxes 
has  been  presented  to  the  city  council  for  allowance.  (Mead  v. 
City  of  Lansing,  56  Mich.  601,  23  N.  W.  444 ;  Bichardson  v.  Hull, 
24  Neb.  536,  39  N.  W.  608.) 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

This  action  was  brought  to  test  the  validity  of  ordinance  No. 
85  of  the  city  of  Missoula,  imposing  a  license  tax  on  nearly 
every  business  and  profession  carried  on  in  the  city,  including 
the  grocery  business  conducted  by  the  appellant.  He  paid  his  li- 
cense tax  of  $20  under  protest  and  began  this  action  to  recover  the 
same,  and  also  to  enjoin  the  city  authorities  from  demanding  the 
tax  in  future.  The  court  below  tried  the  cause  without  a  jury, 
found  the  issues  in  favor  of  the  defendants,  and  entered  judg- 
ment in  their  favor.    Plaintiff  has  appealed. 

It  is  alleged  in  the  complaint  that  said  license  tax  is  exacted 
for  the  sole  and  only  purpose  of  raising  revenue  to  defray  the 
general  municipal  expenses  of  the  city;  that  plaintiff's  business 
18  a  lawful  one,  endangering  neither  the  health,  safety,  morals, 
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nor  comfort  of  the  inhabitants ;  and  that  as  conducted  it  does  not 
require,  and  is  not  the  subject  of,  any  police  regulation  whatever. 
The  answer  denies  that  the  license  tax  was  collected  for  the  pur- 
pose of  raising  revenue,  but  admits  that  the  moneys  so  collected 
were  placed  in  the  general  fund  of  the  city  and  that  the  general 
expenses  of  the  city  are  paid  from  that  fund.  It  is  alleged  af- 
firmatively that  the  plaintiff  deals  in  certain  articles  and  com- 
modities the  storage  and  sale  of  which  require  and  receive  police 
regulation.  It  also  alleges  that  all  moneys  received  from  licenses, 
all  moneys  received  from  general  taxes,  except  moneys  received 
from  taxes  for  road  and  street  purposes,  all  moneys  received  irom 
all  other  sources,  except  poll  taxes,  are  paid  into  the  general  fund 
of  the  city,  and  all  expenses  in  connection  with  collecting  and 
issuing  licenses,  the  printing  thereof,  clerical  hire  in  connection 
therewith,  cost  of  inspection,  cost  of  enforcing  all  police  regula- 
tions, and  all  expenses  of  every  nature  and  kind  whatsoever,  save 
and  except  expenses  of  grading,  cleaning,  and  repairing  streets 
and  alleys,  are  paid  out  of  the  general  fund.  It  is  further  al- 
leged that  ordinance  No.  S3  was  not  passed  for  the  purpose  of 
raising  revenue,  ''but  was  passed  for  the  purpose  of  police  regu- 
lation, and  all  money  received  from  licenses  issued  thereunder 
was  and  is  not  received  for  the  purpose  of  paying  the  general 
expenses  of  the  city,  but  was  and  is  received  for  the  purpose  of 
defraying  the  cost  of  all  necessary  and  proper  police  regulations 
and  all  necessary  and  proper  expenses  in  connection  therewith." 
The  plaintiff  testified  that  the  city  did  not,  to  his  knowledge, 
make  any  inspection  of  the  articles  handled  in  his  store;  that 
*'they  never  had  any  inspector  there  to  inspect  anything  in  the 
store";  that  he  spends  nearly  all  of  his  time  there,  except  even- 
ings, and  would  know  if  any  inspection  ''was  going  on  along  that 
line";  that  the  authorities  have  never  at  any  time  during  the 
last  three  years  made  any  *' regulation"  of  his  business,  "except- 
ing the  fire  chief  would  come  around  and  tell  us  to  clean  up 
probably  before  the  Fourth  of  July  or  sometime  before  a  cele- 
bration, about  once  a  year."  He  also  testified,  over  objection, 
that  not  anything  carried  by  him  in  stock  required  or  necessi- 
tated police  regulation  or  inspection;  that  he  did  not  know  of 
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anything  associated  with  his  business  that  required  or  necessi- 
tated supervision;  that  he  did  not  know  of  anything  connected 
with  his  business  that  would  menace  the  safety,  good  order, 
morals,  or  health  of  the  community ;  that,  since  the  payment  of 
the  sum  mentioned  in  the  complaint  under  protest,  he  has  con- 
tinued to  pay  a  license  tax,  but  there  has  been  no  inspection  or 
regulation  of  his  business  by  the  city  subsequent  to  that  date, 
except  by  the  fire  chief  aforesaid;  that  the  city  has  been  to  no 
expense  at  all  in  the  regulation  or  inspection  of  his  business ;  that 
the  health  officer  might  have  walked  through  his  store  and  looked 
around,  he  could  not  say,  but  no  known  official  visit  was  ever 
made;  that  no  representative  of  the  city  could  have  come  into 
his  place  of  business  without  his  knowledge. 

The  defendant  city  treasurer  testified  for  the  plaintiff  that  the 
employees  of  the  city  are  paid  out  of  the  general  fund ;  that  the 
expenses  of  keeping  the  streets  clean  and  ''everything  nice  for 
the  business  men"  are  also  so  paid ;  but,  aside  from  such  expendi- 
tures, he  had  no  knowledge  of  any  payments  that  inured  to  the 
benefit  of  the  plaintiff  that  were  paid  out  of  the  general  fund. 
He  also  testified  that  he  knew  of  no  expenditure  on  the  part  of 
the  city  of  Missoula  ''having  been  made  for  the  direct  purpose 
only  of  inspecting  and  regulating  the  interior  of  the  business  of 
the  plaintiff";  that  he  knew  of  no  expenditure  in  the  past  three 
years  for  the  purpose  of  inspecting  any  article  handled  by  the 
plaintiff  in  his  business,  or  for  regulating  his  business.  He  also 
testified  that  he  collected  the  license  taxes;  that  probably  forty 
days  out  of  every  three  months  were  required  to  do  so ;  that  the 
business  of  collecting  license  taxes  requires  receipt  books  and 
license  books;  that  the  salaries  of  the  sanitary  inspector  and 
board  of  health  are  paid  out  of  the  general  fund ;  that  the  board 
of  health  has  the  regulation  and  inspection  of  all  places  of  busi- 
ness and  residences,  "to  see  that  they  are  kept  in  a  sanitary  and 
healthful  condition";  that  the  city  of  Missoula  does  not  exercise 
any  regulatory  measures  toward  professional  men,  doctors,  den- 
tists, or  lawyers,  regulating  their  business,  supervising  or  inspect- 
ing them;  that  his  services  in  collecting  licenses  do  not  cost  tha 
city  anything,  because  he  is  working  for  the  city  anyway. 
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Samuel  Bellew,  the  city  clerk,  testified  that  he  knew  of  no 
amount  having  been  expended  by  the  city  for  any  supervision, 
regulation,  or  inspection  of  plaintifi!'s  business;  that  100  licenses 
and  receipts  would  cost  about  $3;  that  the  sanitary  inspector 
under  the  board  of  health,  has  the  duty  of  inspecting  and  regu- 
lating places  of  business. 

Defendants  offered  no  evidence.  It  was  admitted  by  the  plead- 
ings that  the  city  of  Missoula  has  passed  certain  ordinances  pro- 
viding for  the  inspection  of  all  meats,  vegetables,  milk,  and  butter 
sold  or  offered  for  sale ;  also  ordinances  limiting  the  quantity  of 
coal-oil,  petroleum,  gasoline,  naphtha,  and  other  inflammable,  ex- 
plosive, and  dangerous  liquids,  and  plaintiff  testified  that  he  car- 
ried coal-oil,  vegetables,  fruit,  butter,  condensed  milk,  and  smoked 
and  dried  meats  in  stock. 

1.  This  court  held,  in  Johnson  v.  City  of  Oreat  FaUs,  38  Mont. 
369,  16  Ann.  Cas.  974,  99  Pac.  1059,  that  while  the  legislature 
may  not  confer  upon  cities  and  towns  the  right  to  impose  a  li- 
cense tax  upon  professions  and  occupations  for  the  purpose  of 
raising  revenue,  it  may,  in  the  absence  of  constitutional  limita- 
tion, authorize  them  to  impose  such  a  tax  in  aid  of  police  regula- 
tions. Ordinance  No.  85  of  the  city  of  Missoula  ostensibly  and 
[1]  presumptively  imposes  a  license  tax  upon  the  business  or 
occupation  of  the  appellant  in  the  exercise  of  the  police  power 
of  the  municipality.  On  its  face  this  ordinance  appears  to  be 
valid.  But  of  course  the  city  cannot  do  by  indirection  what  it  is 
not  permitted  to  do  directly.  If  this  license  tax  was  in  fact  im- 
posed for  purely  revenue  purposes  and  not  for  regulation,  its 
collection  was  an  illegal  act.  The  evidence  heretofore  quoted 
discloses  to  our  minds,  beyond  question,  that  as  a  police  regula- 
tion the  ordinance  is  a  dead  letter  upon  the  ordinance  book. 
Apparently  no  attempt  was  made  to  regulate,  supervise,  or  inspect 
the  grocery  business  of  the  appellant.  It  is  impossible  to  escape 
the  conclusion  that  the  tax  was  collected  for  purely  revenue  pur- 
poses. The  money  was  paid  into  the  general  fund  of  the  city 
and  used  to  pay  its  general  operating  expenses.  Approximately 
800  licenses  and  receipts  were  issued  annually  at  an  expense  for 
printing  of  about  $24.    No  extra  expense  was  incurred  on  ac- 
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count  of  salaries  of  the  city  clerk  and  city  treasurer.  In  fact, 
the  entire  expense  to  the  city  grew  out  of  the  collection  of  these 
same  license  taxes,  and  were  it  not  for  such  collections  the  city 
would  have  been  at  no  expense  whatever.  We  shall  not  stop  to 
inquire  on  whom  the  burden  of  proof  rests.  It  may  be  presumed, 
we  think,  that  the  two  city  officers  who  were  sworn  as  witnesses 
would  have  some  knowledge  as  to  whether  the  business  of  the 
plaintiff  was  in  fact  subjected  to  police  regulation.  Both  de- 
clared that,  so  far  as  they  knew,  nothing  of  the  kind  was  ever 
attempted.  The  respondents  offered  no  evidence.  Under  these 
circumstances  we  are  inclined  to  the  opinion  that  the  appellant 
made  a  prima  facie  showing  that  the  tax  paid  by  him  under  pro- 
test was  collected  for  the  purpose  of  raising  revenue  solely,  and 
was  therefore  illegal. 

2.  It  is  contended  that  the  judgment  should  be  affirmed  for 
the  reason  that  the  appellant  presented  to  the  council  no  claim 
[2]  against  the  city  before  bringing  action.  The  provisions  of 
sections  3282  and  3283,  Revised  Codes,  are  invoked  to  support 
the  contention.  The  reason  underlying  these  statutory  provisions 
is  found  in  the  consideration  that  the  legislative  purpose  was  to 
protect  cities  and  towns  from  actions  upon  demands  of  which  they 
had  had  no  previous  notice,  and  no  opportunity  to  investigate, 
or  to  settle  without  litigation.  The  reason  of  the  law  is  its  life, 
and  when  the  reason  fails  the  law  dies.  The  city  of  Missoula, 
having  formally  passed  an  ordinance  requiring  the  appellant  to 
pay  a  license  fee,  could  only  return  the  same  to  him,  voluntarily, 
in  violation  of  its  ordinance-.  It  would  have  been  an  idle  act  to 
demand  a  return  of  his  money  from  the  same  power  that  ad- 
visedly exacted  it  from  him. 

3.  Again,  it  is  contended  that  the  appellant  cannot  maintain 
this  action  because  at  the  time  of  filing  his  original  complaint 
[3]  he  had  not  complied  with  the  provisions  of  sections  5504  to 
5509,  Revised  Codes,  relating  to  an  individual  transacting  busi- 
ness in  this  state  under  a  fictitious  name  or  style,  or  designation 
purporting  to  be  a  firm  name.  Appellant  testified  that  he  was 
doing  business  as  an  individual  under  the  name  of  P.  M.  Reilly 
&  Co.     The  record  shows  that  he  complied  with  the  statute  before 
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filing  Ills  second  amended  complaint.  The  only  answer  found  in 
the  record  is  directed  to  this  complaint.  Without  deciding 
whether  the  statutory  provisions  heretofore  referred  to  apply  to 
the  plaintiff,  it  is  sufBcient  to  hold,  on  the  authority  of  Carsonr 
Rand  Co.  v.  Stem,  129  Mo.  381,  32  L.  R.  A.  420,  31  S.  W.  772, 
and  Nicholson  v.  AvJ>um  Oold  Min.  dk  M,  Co,,  6  Cal.  App.  547, 
92  Pac.  651,  that  it  is  not  the  right  to  hegin  an  action,  but  the 
right  to  maintain  it,  that  is  withheld  by  the  statute  for  failure 
to  comply  with  its  terms ;  and  if,  before  the  defense  is  interposed, 
the  plaintiff  complies  with  the  statutory  provisions,  the  action 
may  be  maintained.  The  defense  is  an  affirmative  one  aud  is 
waived  unless  pleaded  in  the  answer.  {Vaughan  v.  Kujath,  44 
[4]  Mont.  484,  120  Pac.  1121 ;  California  8.  &  L.  Society  r. 
Harris,  111  Cal.  133,  43  Pac.  525.)  The  appellant  alleged  that 
he  had  complied  with  the  statute,  and,  while  this  allegation  was 
not  necessary  in  order  to  state  a  cause  of  action,  it  was,  neverthe- 
less, denied,  and  we  think  the  denial  was  sufficient  to  raise  the 
issue.  But  so  long  as  the  statute  was  complied  with  by  the  ap- 
pellant before  the  answer  was  interposed,  the  action  should  not 
abate.  The  right  to  maintain  the  action  is  simply  suspended 
until  the  statute  is  complied  with. 

4.  Finally,  it  is  contended  that  the  action  should  have  been 
commenced  under  the  provisions  of  section  2741,  Revised  Codes, 
[6]  authorizing  a  suit  in  equity  to  restrain  the  collection  of  an  il- 
legal or  unauthorized  tax,  and  not  under  section  2742,  giving  the 
right  to  recover  an  unlawful  tax  paid  under  protest.  A  nice  dis- 
tinction is  made  in  the  brief  of  the  respondents  between  an  illegal 
tax  and  an  unlawful  one.  We  do  not,  however,  find  it  necessary 
to  analyze  or  distinguish  the  two  words.  Section  2741  gives  a 
cause  of  action,  at  law,  in  all  cases  where  taxes  are  paid  under 
protect.  Section  2742  provides  for  a  suit  in  equity  in  certain 
cases.  The  remedy  in  equity  is  limited,  but  that  at  law  is  un- 
limited. (Montana  Ore  Fur,  Co,  v.  Maker,  32  Mont.  480,  81  Pac. 
13.)  In  this  connection  it  is  suggested  by  counsel  that  section 
2742  does  not  give  a  right  of  action  against  a  city  for  taxes  or 
licenses  paid  under  protest,  for  the  reason  that  the  concluding 
paragraph  thereof  provides  that  the  tax  so  paid  shall  be  held 
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by  fhe  county  treasurer  and  no  part  thereof  paid  to  the  state 
treasurer  until  the  determination  of  the  action  brought  for  the 
recovery  thereof.  We  are  satisfied,  however,  that  section  2742,  as 
originally  enacted,  was  designed  to  create  a  right  of  action  in  all 
cases.  Its  phraseology  so  indicated.  It  provided  that  an  action 
might  be  brought  against  the  ofScer  to  whom  the  tax  or  license 
was  paid,  or  against  the  county  or  municipality  on  whose  behalf 
the  same  was  collected.  (See  section  4024,  Political  Code  of 
1895.)  The  legislative  assembly  of  1905  (Laws  1905,  Chap. 
108)  amended  the  measure  by  adding  the  last  paragraph,  just 
referred  to;  and  the  language  therein  employed,  reading  the 
amended  act  as  a  whole,  might  indicate  that  the  entire  section 
related  only  to  actions  against  a  county.  But  such  is  not  the 
case.  The  reason  for  the  amendment  was:  It  was  found  neces- 
sary to  provide  that  taxes  and  license  fees  paid  to  the  county 
treasurers  under  protest  should  remain  in  their  hands  until  the 
final  determination  of  any  action  brought  to  recover  the  same; 
otherwise  the  portion  paid  to  the  state  would  not  be  available  for 
refunding  purposes,  in  case  of  an  adverse  judgment. 

5.  The  case  of  Hopkins  v.  City  of  Butte,  16  Mont.  103,  40  I?ac. 
171,  involved  a  controversy  which  arose  in  1891  before  the  statute 
giving  a  right  of  action  for  the  recovery  of  taxes  and  licenses 
paid  under  protest  was  enacted.  Mr.  Justice  Hunt  said:  ''The 
common-law  rule,  •  •  •  in  the  absence  of  statute,  must  gov- 
ern." 

For  the  reasons  herein  given,  the  judgment  of  the  district  court 
is  reversed  and  the  cause  is  remanded,  with  instructions  to  enter 
a  judgment  in  favor  of  the  appellant. 

Reversed  and  remanded. 

Mr.  Justice  Holloway  concurs. 

Mb.  Chief  Justice  Brantly:  I  concur  in  the  result  reached 
by  my  associates,  because  I  think  that,  under  the  facts  disclosed 
by  the  record,  the  ordinance  was  enacted  in  the  first  instance 
as  a  revenue  measure,  and  for  that  reason  void  under  the  deci- 
sion in  Johnson  v.  City  of  Great  Falls,  38  Mont.  369,  16  Ann. 
Cas.  974,  99  Pac.  1059.    The  purpose  of  its  enactment  is  made 
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clear  by  the  fact  that,  though  the  city  council  has  enacted  other 
ordinances  providing  for  police  supervision  of  many,  if  not  all, 
the  occupations  pursued  by  the  residents  of  the  city,  the  funds 
provided  by  it  have  never  been  expended  in  any  measure  in  en- 
forcing them.  Approximately  an  amount  equal  to  two-fifths  of 
the  entire  revenue  of  the  city  is  derived  from  its  imposition.  All 
of  this  has  been  and  is  being  expended  for  general  purposes  with- 
out the  least  r^ard  to  the  health  or  safety  of  the  inhabitants. 
If  it  was  enacted  as  a  part  of  the  police  regulations  of  the  city, 
the  fact  that  the  other  ordinances  have  not  been  enforced  is  no 
reason  why  the  plaintiff  should  have  relief  in  this  proceeding. 
The  course  for  him  to  pursue  would  manifestly  be  to  invoke  the 
proper  process  to  compel  the  city  authorities  to  perform  their 
duty. 


SMITH,  Appellant,  v.  IRON  MOUNTAIN  TUNNEL  CO., 

Respondent. 

(No.  3,164.) 
[(Submitted  June  15,  1912.    Decided  June  21,  1912.) 

[125  Pae.  649.] 

Corporations — Stock — Change  from  Nonassessable  to  Assessable 
— Unit  of  Voting  Power — ** Stockholders'' — Statutory  Con- 
struction— When  Unnecessary. 

Corporations — Stock — Change  from  Nonassessable  to  Assessable — ^Unit  of 
Voting  Power. 

1.  Held,  that  in  enacting  section  3887,  Beyised  Codes,  to  the  effect 
that  a  corporation  whose  stock  is  nonassessable  may  change  it  into 
assessable  stock,  with  the  consent  of  three-fourths  of  its  stockholders, 
the  legislature  intended  to  and  did  make  the  individual  stockholder,  and 
not  the  share  of  stock,  the  unit  of  voting  power,  and  that  therefore  such 
a  change  made  with  the  consent  of  only  96  (though  owning  more  than 
three-fourths  of  the  company's  stock)  out  of  301  stockholders  was 
without  effect  and  an  assessment  levied  in  pursuance  thereof  void. 

Statutory  Construction — ^When  Unnecessary. 

2.  Where  the  language  employed  in  a  statute  is  plain  and  without 
ambiguity,  it  does  not  require  judicial  construction;  in  such  a  ease 
courts  must  presume  that  the  legislature  intended  what  the  words 
plainly  say. 
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Appeal  from  District  Court,  MissotUa  County;  F,  C.  Webster, 
Judge. 

Action  by  Edward  G.  Smith  against  the  Iron  Mountain  Tun- 
nel Company.  Judgment  for  defendant  and  plaintiff  appeals. 
Reversed  and  remanded. 

Mr.  C.  O.  Colby,  and  Messrs.  Maury,  Templeman  dk  Davies, 
for  Appellant,  submitted  a  brief;  Mr.  J.  L.  Templeman  argued 
the  cause  orally. 

Mr.  Henry  C.  Stiff,  for  Respondent,  submitted  a  brief  and  ar- 
gued the  cause  orally. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  cause  was  tried  upon  an  agreed  statement  of  facts.  From 
a  judgment  in  favor  of  defendant,  plaintiff  has  appealed. 

Omitting  all  unnecessary  details,  it  appears  that  the  defendant 
is  a  domestic  private  corporation,  organized  in  1905;  that  its 
capital  stock  was  made  nonassessable;  that  plaintiff  became  a 
stockholder ;  that  thereafter,  on  January  24,  1911,  an  order  was 
entered  upon  the  records  of  the  corporation  reciting  that  on  that 
day  the  stock  of  the  corporation  had  been  ordered  changed  from 
nonassessable  to  assessable  stock,  and  proper  certificates  setting 
forth  that  fact  were  filed ;  that  there  were  then  301  individuals 
owning  stock  in  the  corporation ;  that  only  96  of  such  stockholders 
xionsented  to  the  change,  but  that  these  96  owned  more  than  three- 
fourths  of  all  the  capital  stock.  This  action  was  brought  by  a 
nonconsenting  stockholder  to  enjoin  the  sale  of  his  stock  for  de- 
linquent assessments,  and  the  single  question  presented  for  de- 
termination is:  Does  it  require  the  consent  of  at  least  three- 
fourths  of  the  whole  number  of  stockholders,  regardless  of  the 
number  of  shares  owned  by  them,  to  change  the  stock  from  non- 
assessable to  assessable  stock,  or  is  the  consent  of  the  owners  of 
three-fourths  of  the  shares  of  stock  sufficient,  even  though  these 
owners  constitute  less  than  three-fourths  of  the  whole  number 
of  individuals  holding  stock  in  the  corporation  t 
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Section  3887,  Revised  Codes,  provides:  "Any  corporation 
whose  capital  stock  is  not  assessable  may,  with  the  consent  of 
three-fourths  of  its  stockholders,  in  writing,  spread  upon  the  rec- 
ords of  such  corporation,  make  its  stock  assessable  under  the 
provisions  of  this  article. ' '  If  this  language  be  accepted  literally, 
then  clearly  it  requires  the  vote  of  three-fourths  of  the  whole 
number  of  individuals  owning  stock,  regardless  of  the  number 
of  shares  owned  by  them,  to  effect  the  change.  But  counsel  for 
respondent  insists  that  the  use  of  the  term  "stockholders,"  in 
the  section  above,  is  an  inadvertence,  and  that  the  legislature 
meant  that  the  consent  of  the  owners  of  three-fourths  of  the 
capital  stock  is  sufficient,  even  though  those  owners  constitute 
less  than  three-fourths  of  the  whole  number  of  stockholders. 
This  view  was  adopted  by  the  trial  court,  and  the  question  above 
is  presented  for  our  review.  The  argument  in  favor  of  the  trial 
court's  conclusion  has  its  foundation  in  the  history  of  the  rise 
and  growth  of  industrial  corporations  in  England  and  America. 
It  is  insisted  that  the  share  of  stock  has  come  to  be  regarded  as 
the  unit  of  voting  power,  and  that  our  legislature  has  recognized 
the  rule  in  practically  every  instance  where  the  subject  was  con- 
sidered. However,  it  is  conceded  that  these  corporations  are  the 
creatures  of  statute,  and  that  it  is  within  the  power  of  the  legis- 
lature to  adopt  either  the  share  of  stock  or  the  individual  owning 
stock  as  the  unit  of  voting  power,  unless  restrained  by  the  Con- 
stitution. The  only  constitutional  provision  upon  the  subject 
is  found  in  section  4  of  Article  XV  of  our  state  Constitution, 
which  establishes  the  share  of  stock  as  the  unit  of  voting  power 
in  the  election  of  trustees  or  directors  of  such  corporations. 
Since  this  restriction  is  limited  to  a  single  purpose,  the  legislature 
is  left  free  to  establish  either  the  share  or  the  individual  as  the 
unit  for  any  purpose  other  than  the  election  of  trustees  or  di- 
rectors. Is  there,  then,  any  evidence  that  the  use  of  the  term 
"stockholders"  in  section  3887  is  an  inadvertence Y  We  think 
not,  and  the  history  of  the  legislation  furnishes  ample  evidence 
to  support  our  conclusion. 

The  share  of  stock  as  the  unit  of  voting  power  in  the  election 
of  trustees  or  directors  of  industrial  corporations  was  recognized 
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uniformly  in  all  our  territorial  legislation  upon  the  subject ;  but 
beginning  with  the  Codified  Statutes  of  1871-72,  and  continuing 
down  to  the  present  day,  we  find  that  the  legislature  has  not 
adopted  either  standard  uniformly.  Section  23,  Chapter  18,  Gen- 
eral and  Miscellaneous  Laws,  Codified  Statutes  above,  provides 
that  the  consent  of  the  owners  of  two-thirds  of  the  stock  is  neces- 
sary to  increase  or  diminish  the  capital  stock;  while  section  43 
of  the  same  Chapter  provides  that  the  coiisent  of  two-thirds  of 
the  stockholders  is  necessary  to  disincorporate.  The  same  provi- 
sions are  found  in  the  Revised  Statutes  of  1879,  Division  5,  Chap- 
ter 15,  sections  266  and  286.  In  the  Compiled  Statutes  of  1887, 
Division  5,  Chapter  25,  the  same  provisions  also  are  found  in  sec- 
tions 468  and  488 ;  and  the  Act  of  March  5,  1883  (Laws  1883,  p. 
88,  sec.  18),  brought  forward  therein  as  section  513,  for  the  first 
time  makes  provision  for  changing  nonassessable  stock  to  assess- 
able stock.  That  section  provides  that  the  change  may  be  made 
**by  and  with  the  unanimous  consent  of  its  stockholders."  The 
next  legislation  which  throws  any  light  upon  the  subject  under 
review  is  found  in  the  Acts  of  the  Third  Legislative  Assembly. 
The  Act  of  March  2,  1893  (Laws  1893,  p.  Ill),  provides  that  to 
increase  or  diminish  the  capital  stock  the  **vote  of  at  least  two- 
thirds  of  all  the  shares  of  stock  shall  be  necessary.''  Another 
Act,  approved  the  same  day  (Laws  1893,  p.  93),  provides  that 
to  alter,  change,  or  amend  the  name  of  any  existing  corporation 
"a  vote  of  a  majority  of  the  stockholders  of  such  corporation  duly 
assembled  at  any  regular  meeting  or  at  any  special  meeting  duly 
called  for  that  purpose"  shall  be  necessary.  The  Act  approved 
March  7,  1893  (Laws  1893,  p.  92),  provides  that  to  change  non- 
assessable to  assessable  stock  'Hhe  consent  of  the  stockholders 
holding  two-thirds  of  the  stock"  shall  be  necessary,  but  this  Act 
refers  only  to  corporations  theretofore  organized.  By  the  adop- 
tion of  the  Codes  of  1895  the  legislature  provided  a  more  com- 
prehensive scheme  for  the  government  and  control  of  domestic 
industrial  corporations  than  had  been  in  vogue  theretofore.  Sec- 
tion 408  of  the  Civil  Code  defines  stockholders:  **The  owners  of 
shares  in  a  corporation  which  has  a  capital  stock  are  called  stock- 
holders.   If  a  corporation  has  no  capital  stock,  the  corporators 
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and  their  successors  are  called  members."  Provision  is  made  in 
the  same  Code  for  the  adoption  of  by-laws  (sec.  430) ;  for  the 
amendment  of  by-laws  (sec.  433) ;  for  the  removal  of  a  director 
(sec.  439) ;  for  a  change  in  the  namber  of  directors  (sec.  450) ; 
for  increasing  or  diminishing  the  capital  stock  (sec.  525) ;  and 
for  extending  the  term  of  corporate  existence  (sec.  562).  In  all 
of  these  provisions  the  share  of  stock  is  made  the  unit  of  voting 
power.  But  section  510  provides  that  the  stock  of  such  corpora- 
tion may  be  changed  from  nonassessable  to  assessable  stock  "with 
the  consent  of  three-fourths  of  its  stockholders";  while  section 
560  provides  for  a  dissolution  of  such  corporation  according  to 
the  provisions  of  the  Code  of  Civil  Procedure,  which  are  con- 
tained in  sections  2190-2196  of  the  Code  of  Civil  Procedure. 
These  sections  provide  for  dissolution  by  the  district  court  upon 
an  application  setting  forth,  among  other  things,  that  at  a  meet- 
ing called  for  that  purpose  the  dissolution  was  ordered  ''by  a 
two-thirds  vote  of  all  the  stockholders."  With  slight  modifica- 
tions these  several  provisions  were  carried  forward  into  the  Re- 
vised Codes  of  1907  and  are  the  law  upon  the  subject  to-day. 
Section  408  above  is  now  section  3822 ;  section  510  is  now  section 
3887 ;  section  560  is  now  section  3905 ;  while  sections  2190-2196, 
Code  of  Civil  Procedure,  are  found  in  the  present  Codes  as  sec- 
tions 7323-7329. 

It  will  thus  be  seen  that  our  legislature  has  never  adopted  a 
[1]  uniform  standard  for  a  voting  unit,  but  has  recognized  the 
share  or  the  individual  stockholder  as  such  unit  in  different  in- 
stances. Indeed,  the  very  same  legislative  assembly  has  recog- 
nized both  units,  as  is  evidenced  by  reference  to  the  legislative 
Acts  of  1893  above.  Since  the  term  ''stockholder"  was  given  a 
legislative  definition  in  1895,  it  must  be  presumed  that  since  that 
date,  whenever  the  term  has  been  used  in  legislation,  it  was  in- 
tended to  be  understood  in  the  sense  as  defined  by  the  legislature, 
and  the  respondent  must  assume,  the  burden  of  showing  that  in 
the  present  instance  a  different  meaning  was  intended. 

From  the  review  of  the  history  of  the  legislation  upon  the  sub- 
ject above,  the  conclusion  seems  inevitable  that  in  employing  the 
term  "stockholders,"  in  section  3887,  the  legislature  referred  to 

46  Mont.— a 


18  Smith  v.  Iron  Mountain  Tunnel  Co.     [June  T.  12 

the  individuals  who  are  the  owners  of  shares  of  stock,  and  not 
to  the  Shanes  themselves,  and  that,  when  the  legislature  declared 
that  the  nonassessable  stock  of  a  corporation  can  be  made  assess- 
able "with  the  consent  of  three-fourths  of  its 'stockholders,'*  it 
meant  just  what  it  said.  To  declare  that  the  use  of  the  word 
** stockholders"  is  a  mere  inadvertence  is  to  impeach  the  intelli- 
gence of  the  legislators.  If  an  inadvertence  in  section  3887,  the 
same  rule  would  apply  with  equal  force  to  the  provisions  of  the 
Codified  Statutes  of  1871-72,  the  Revised  Statutes  of  1879,  the 
Act  of  1883,  and  the  Codes  of  1895,  and  we  would  be  confronted 
with  the  anomaly  that  the  same  mistake  or  inadvertence  has  oc^ 
curred  repeatedly  in  our  legislation  for  more  than  forty  years. 
To  adopt  the  construction  urged  by  counsel  for  respondent  would 
be  a  usurpation  of  legislative  function,  which  this  court  cannot 
undertake.  If  there  are  incongruities  in  the  law,  the  legislature 
must  make  the  correction,  and  it  is  no  argument  in  favor  of  the 
construction  urged  to  say  that  the  owners  of  three-fourths  of  the 
capital  stock  may  circumvent  the  law  by  the  familiar  practice  of 
** splitting"  stock. 

So  far  as  the  provisions  of  section  3887  are  concerned,  they 
are  plain  and  unambiguous,  and  the  province  of  this  court  in  de- 
termining the  meaning  of  the  statute  is  manifest.  The  rule  of 
statutory  construction  under  these  circumstances  was  announced 
in  Smith  v.  WUliams,  2  Mont.  195,  as  follows:  ** Statutes  should 
be  their  own  interpreter.  Courts  must  look  at  the  language  used, 
and  the  whole  of  it,  and  derive  therefrom  the  intention  of  the 
legislature.  Where  this  intention  is  obvious,  there  is  no  room 
[2]  for  construction.  When  the  language  is  plain,  simple, 
direct,  and  without  ambiguity,  the  Act  construes  itself,  and  courts 
must  presume  the  legislature  intended  what  it  plainly  says.  It 
is  only  in  the  case  of  ambiguous,  doubtful,  and  uncertain  enact- 
ments that  the  rules  and  principles  of  interpretation  can  be 
brought  into  requisition.  It  is  not  allowable  to  interpret  what 
has  no  need  of  interpretation."  That  rule  has  been  adhered  to 
uniformly  from  that  date  to  the  present  time.  (See  Osterholm 
V.  Boston  &  Mont.  etc.  Co.,  40  Mont.  508,  107  Pac.  499.) 
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Since  in  the  present  instance  the  change  was  ordered  by  only 
96  of  the  301  stockholders,  the  action  was  without  effect,  and  the 
assessment  levied  upon  appellant's  stock  cannot  be  enforced. 
The  judgment  is  reversed  and  the  cause  is  remanded,  with  direc- 
tion that  a  decree  be  entered  conformably  with  the  prayer  of 
plaintiff's  complaint. 

Beversed  and  remanded. 

Ms.  Chief  Justice  Brantly  and  Me.  Justice  Smith  concur. 

Behearing  denied  September  10, 1912. 


KERLEE  et  al.,  Appellants,  t;.  SMITH,  Respondent. 

(No.  3,149.) 
(Submitted  June  18,  1912.    Decided  June  22,  1912.) 

[124  Pae.  777.] 

Homestead — Estates — Life  Estates — Alienation — Abandonment, 

Homestead — ^Life  Estate — Alienation. 

1.  A  homestead  set  apart  for  the  use  of  a  surviving  wife  constitutes 
a  life  estate  whieh  may  be  alienated. 

Liife  Estates — Alienation. 

2.  The  right  given  bj  section  4518,  Bevised  Codes,  to  the  owner  of  a 
life  estate  to  use  the  land  in  the  same  manner  as  the  owner  of  a  fee 
simple,  includes  the  right  of  alienation,  which  is  one  of  'the  rights 
inherent  in  the  ownership  of  the  fee. 

Same — Homestead — Alienation — Abandonment. 

3.  In  the  absence  of  legislation  to  that  effect,  alienation  of  a  home- 
stead granted  to  a  surviving  wife  does  not  constitute  an  abandonment 
of  it. 

Appeal  from  District  Court,  BavalU  County;  B.  Lee  McCuU 
loch,  Judge. 

Action  by  Myra  Kerlee  and  another  against  James  F.  Smith. 
Prom  a  judgment  for  defendant,  plaintiffs  appeal.    Affirmed. 

Mr.  J.  E.  Shoudy,  for  Appellants,  submitted  a  brief  and  argued 
the  cause  orally. 
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In  behalf  of  Respondent,  Messrs.  Baker  &  Kurtz,  submitted  a 
brief;  Jfr.  Kurtz  ar^ed  the  cause  orally. 

ME.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

Action  in  ejectment.  On  February  7,  1898,  Albert  Freeman 
died  intestate  in  Ravalli  county.  Among  the  assets  of  his  estate 
were  lots  8  and  9  in  block  16  in  the  town  of  Hamilton,  with  a 
building  thereon  known  as  the  *' Cottage  Hotel.*'  He  left  sur- 
viving him,  as  his  only  heirs  at  law,  Martha  A.  Freeman,  his 
widow,  Egbert  Freeman,  a  son  by  a  prior  marriage,  and  the  plain- 
tiffs, Myra  Kerlee,  nee  Myra  Sherrill,  and  George  F.  Sherrill, 
children  of  a  daughter  by  the  prior  marriage.  At  the  time  of 
Freeman's  death  the  plaintiffs  were  minors.  They  are  now  sui 
juris.  Pending  the  administration,  Egbert  Freeman  died  intes- 
tate, leaving  no  direct  heirs.  Subsequently,  on  May  24,  1899, 
the  court,  upon  application  of  the  widow,  set  apart  to  her  as  a 
homestead  the  lots  and  building  referred  to.  Upon  final  dis- 
tribution of  the  estate  it  was  decreed  that  the  widow  was  en- 
titled, as  heir,  to  an  undivided  one-third  interest  in  the  premises, 
and  the  plaintiffs  to  an  undivided  two-thirds,  subject  to  the 
homestead  right  of  the  widow.  The  widow  occupied  the  prem- 
ises until  October  4,  1910.  On  that  date  she  conveyed  to  the  de- 
fendant, by  warranty  deed,  her  undivided  one-third  interest,  to- 
gether with  her  homestead  right,  under  the  designation  of  her 
**life  estate  •  •  •  in  the  whole  of  said  premises,"  together 
with  the  appurtenances,  rents,  issues,  and  profits  thereof.  The 
defendant  entered  immediately  into  possession  and  has  ever  since 
enjoyed  the  use  and  occupation  of  the  whole  property,  to  the 
exclusion  of  plaintiffs.  The  purpose  of  this  action  is  to  obtain 
a  judgment  awarding  to  them  the  possession  of  their  undivided 
two-thirds  interest,  and  for  damages  for  the  alleged  wrongful 
withholding  thereof  by  the  defendant  since  entering  into  posses- 
sion. The  court  sustained  a  general  demurrer  to  the  complaint 
and  awarded  defendant  judgment  for  costs.  The  plaintiffs  have 
appealed.  Their  contention  is  that  by  her  conveyance  the  widow 
abandoned  her  homestead  right,  and  that  the    plaintiffs  imme- 
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diately  became  entitled  to  enter  with  the  defendant,  as  his  co- 
tenants. 

The  order  of  the  court  setting  aside  the  homestead  was  an* 
thorized  by  section  2581  of  the  Code  of  1895  (Rev.  Codes,  sec. 
7509),  and  the  character  of  the  right  acquired  by  the  widow  de- 
pended upon  the  provisions  of  section  2584  (Rev.  Codes,  sec. 
7512).  The  latter  section  declares:  **When  property  is  set  apart 
for  the  use  of  the  family,  in  accordance  with  the  provisions  of 
this  Chapter,  if  the  decedent  left  a  widow  or  surviving  husband, 
and  no  mi»or  child,  such  property  is  the  property  of  the  widow 
or  surviving  husband.  If  the  decedent  left  also  a  minor  child 
or  children,  the  one-half  of  such  property  shall  belong  to  the 
widow  or  surviving  husband,  and  the  remainder  to  the  child,  or 
in  equal  shares  to  the  children,  if  there  be  more  than  one.  If 
there  be  no  widow  or  surviving  husband,  the  whole  belongs  to 
the  minor  child  or  children.  If  the  property  set  apart  be  a  hoine- 
stead,  selected  from  the  separate  property  of  the  deceased,  the 
court  or  judge  can  only  set  it  apart  for  a  limited  period,  to  be 
designated  in  the  order,  which  shall  be  a  life  estate  to  husband 
or  wife,  and  the  title  vests  in  the  heirs  of  the  deceased,  subject 
to  such  order." 

Prior  to  the  enactment  of  the  Codes  of  1895,  the  fee  of  the 
homestead  set  apart  by  the  probate  court,  if  there  were  no  chil- 
dren, vested  in  the  surviving  widow  or  husband.  If  the  deceased 
left  a  minor  child  or  children,  it  vested  in  the  surviving  widow 
or  husband  and  the  minor  child  or  children  in  equal  moieties. 
Otherwise  it  vested  in  the  child,  or,  if  there  were  more  than  one 
child,  in  them  all  as  tenants  in  common  in  equal  shares.  (Comp. 
Stats.  1887,  Div.  2,  sec.  137 ;  Bullerdick  v.  Hermsmeyer,  32  Mont. 
541,  81  Pac.  334.)  This  was  the  result  whether  the  property 
belonged  to  the  separate  estate  of  the  decedent  or  not,  because 
the  statute  so  provided.  Under  the  section  quoted  supra,  when 
the  property  set  apart  is  selected  from  the  separate  estate  of  the 
decedent,  it  can  be  set  apart  for  a  limited  period  only,  to  be 
designated  in  the  order,  ''which  shall  be  a  life  estate  to  the  hus- 
band or  wife";  the  title  vesting  in  the  heirs  of  the  deceased,  sub- 
ject to  the  order.    It  will  be  observed  that  the  purpose  of  the 
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legislature  in  enacting  the  later  statute  was  to  preserve  to  the 
heirs  of  the  decedent  the  fee  of  the  real  property  belonging  to 
his  separate  estate,  but  subject  to  a  life  estate  carved  out  of  it 
[1]  in  favor  of  the  surviving  husband  or  wife.  Thus  the  latter 
is  vested  with  a  life  estate  in  the  whole  property,  which  may  be 
alienated  as  could  be  the  fee  under  the  old  statute.  This  con- 
clusion is  made  necessary  by  giving  force  to  other  provisions  of 
the  Code.  A  **life  estate"  is  an  estate  of  freehold.  (Rev.  Codes, 
sec.  4485.)  It  was  so  defined  by  the  Civil  Code  of  1895  (Civ. 
Code,  sec.  1214).  Section  1229  of  the  Civil  Code,  brought  for- 
ward  into  the  Revised  Codes  as  section  4500,  declares:  "When  a 
remainder  of  an  estate  for  life  or  for  years  is  not  limited  on  a 
contingency  defeating  or  avoiding  such  precedent  estate,  it  is  to 
be  deemed  intended  to  take  effect  only  on  the  death  of  the  first 
taker,  or  the  expiration  by  lapse  of  time,  of  such  term  of  years." 
If  these  provisions  are  to  be  construed  according  to  their  obvious 
meaning,  the  life  estate  vesting  in  the  surviving  husband  or  wife, 
under  the  order  of  the  district  court  by  the  authority  conferred 
by  section  7509,  subject  to  no  other  contingency  than  that  pre- 
scribed in  section  7512,  then  it  is  determinable  only  by  the  death 
of  the  surviving  husband  or  wife,  and  the  remainder  interest 
takes  effect  as  of  that  date,  and  not  earlier.  "The  owner  of  a 
life  estate  may  use  the  land  in  the  same  manner  as  the  owner 
[2]  of  a  fee  simple,  except  that  he  must  do  no  act  to  the  injury 
of  the  inheritance."  (Civ.  Code  1895,  sec.  1270;  Rev.  Codes,  sec. 
4518.)  This  includes  the  right  of  alienation,  for  it  is  one  of 
the  rights  inherent  in  the  ownership  of  the  fee.  (16  Cyc.  636.) 
But  counsel  for  defendant  says  that  the  purpose  and  spirit  of 
the  homestead  laws  is  to  provide  a  home  for  the  surviving  hus- 
[3]  band  or  widow  and  the  minor  children ;  that  the  governing 
principle  is  that  the  right  continues  in  favor  of  any  one  of  the 
family  for  whom  it  is  created,  as  long  as  he  or  she  asserts  it  and  re- 
mains in  possession  of  it ;  and  that,  when  the  occupation  of  it  for 
this  purpose  ceases,  the  right  ceases.  He  contends  that,  though 
the  statute  supra  authorizes  the  court  to  carve  out  of  the  fee  a  life 
estate  and  set  it  apart  as  a  homestead,  the  general  purpose  of  the 
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law  requires  the  object  of  its  beneficence  to  retain  possession  of 
the  property  so  set  apart,  at  the  peril  of  losing  the  right  so  be- 
stowed. To  sustain  his  position  he  relies  upon  section  4700  of 
the  Revised  Codes  (Civil  Code  1895,  sec.  1676),  which  declares: 
**  A  homestead  can  be  abandoned  only  by  a  declaration  of  abandon- 
ment, or  a  grant  thereof,  executed  and  acknowledged:  (1)  By  the 
husband  and  wife,  if  the  claimant  is  married.  (2)  By  the  claim- 
ant if  unmarried."  He  also  cites  some  cases  from  California 
I  which,  he  insists,  support  his  contention.  We  shall  not  under- 
take an  analysis  of  these  decisions.  The  provision  of  the  Cali- 
fornia Code  corresponding  to  the  section  of  our  Code,  supra, 
which  designates  the  character  of  right  bestowed  upon  the  sur- 
viving husband  or  wife  (Cal.  Code  Civ.  Proc,  sec.  1474),  does  not 
contain  any  reference  to  a  life  estate,  and  therefore  the  construc- 
tion given  it  by  the  California  court  does  not  furnish  any  aid  in 
the  ascertainment  of  the  meaning  of  our  own  provision.  What- 
ever may  be  the  effect  of  the  last  provision  quoted,  it  merely 
provides  the  method  by  which  the  homestead  may  be  abandoned, 
without  declaring  that  the  grant  of  it  operates  as  an  abandon- 
ment of  it  by  the  grantor. 

Since  the  life  estate  of  Martha  A.  Freeman  vested  without 
condition  by  way  of  contingency,  the  remainder  interest,  though 
it  vested  at  once  in  the  plaintiffs,  cannot  take  effect  under 
the  provision  found  in  section  4500  of  the  Revised  Codes,  supra, 
until  her  death.  For  we  think  that  if  the  legislature  had  in- 
tended to  make  the  life  estate  subject  to  be  terminated  by  a  grant 
by  the  beneficiary,  it  would  have  said  so  in  specific  terms  and  not 
left  the  right  described,  as  it  is,  by  an  expression  having  a  well- 
defined  meaning,  to  depend  upon  a  construction  of  the  various 
sections  of  the  Code  which  are  in  some  respects  indefinite  and 
incongruous.  It  may  be  that  the  grant  of  the  homestead  selected 
in  accordance  with  the  provisions  found  in  other  sections  of  the 
Code  (Rev.  Codes,  sees.  4719-4722)  constitutes  an  abandonment 
of  it.  The  question  whether  this  is  the  result  does  not  arise  in 
this  case.  We  think  Martha  A.  Freeman  was  vested  with  a  life 
estate  not  limited  upon  any  contingency,  and  that  the  remainder, 
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vested  in  the  plaintiffs,  will  not  take  effect  until  her  death.    The 
exdufidve  possession  of  the  defendant  or  his  grantees  will  there- 
fore lawfully  continue  until  her  death. 
The  judgment  is  affirmed. 

Ma.  Justice  Smith  and  Mr.  Justice  Holloway  concur. 


-m^ 


STATE,  Respondent^  v.  HILL  et  al.^  Appellants. 

(No.  3,163.) 
(Submitted  June  19,  1912.    Decided  June  22,  1912.) 

[126  Pae.  41.] 

Criminal  Law — Burglary  in  First  Degree — Evidence-^Order  of 
Proof — Discretion — Judgment — Sufficiency. 

Burglary — Degree — Evidence — Sufficiency. 

1.  Where  the  crime  of  burglary  was  proven,  the  jury  were  justified  in 
reaching  the  conclusion,  from  the  presence  of  burnt  matches  about  the 
house,  the  fact  that  the  window  shades  had  been  pulled  down,  etc,  that 
it  had  been  committed  in  the  night-time. 

Trial — Order  of  Proof — ^Discretion. 

2.  The  order  of  proof  is  a  matter  within  the  sound  legal  discretion 
of  the  trial  court. 

Burglary — Evidence — Other  Grimes — Admissibility. 

3.  Evidence  of  similar  crimes  as  the  one  for  which  defendant  is  on 
trial,  committed  at  about  the  same  time,  if  calculated  to  identify  the 
perpetrator  of  the  particular  offense  charged,  or  to  show  the  intent 
with  which  it  was  committed,  or  that  it  was  part  of  a  system  or  chain 
of  similar  crimes,  is  admissible. 

Evidence — Objections  Necessary  for  Review. 

4.  Testimony  received  without  objection  may  not  be  complained  of  on 
appeal. 

Same— Befusal  to  Strike — ^When  not  Error. 

6.  Error  held  not  to  have  been  committed  in  refusing  to  strike  an 
answer  of  a  witness;  though  not  as  clear  as  it  should  have  been,  the 
eourt,  having  seen  and  heard  the  witness  on  the  stand,  was  best  able 
to  judge  what  disposition  should  be  made  of  the  motion. 

Burglary — Evidence — Exhibits — Admissibility. 

6.  In  view  of  the  fact  that  a  chisel  was  found  at  the  house  alleged 
to  have  been  burglari2ed,  which  fitted  the  indentations  and  marks  about 
the  windows  of  other  residences  entered,  that  the  shoes  of  one  of  de- 
fendants fitted  perfectly  tracks  under  a  window  of  one  of  such  resi- 
dences, and  other  similar  circumstances,  evidence  concerning  the  manner 
in  which  such  other  houses  were  entered  was  proper. 
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Same. 

7.  The  shoes  belonging  to  one  of  defendants,  the  heels  of  which  had 
been  mutilated  by  lum  while  in  custody,  having  been  sufficiently  iden- 
tified, were  properly  admitted  in  evidence,  as  were  also  certain  keys 
found  on  him  which  fitted  the  side  door  of  the  residence  alleged  to 
have  been  burglarized. 

Criminal  Law — Cross-examination — Propriety. 

8.  A  question  asked  one  of  defendants  whether  he  and  his  codef end- 
ant  were  pretty  well  acquainted  with  each  other's  finances  held  proper 
on  cross-examination. 

Burglary — Judgment — Sufficiency. 

9.  Held,  Qiat  a  judgment  which  recited  that  defendant  was  informed 
by  the  court  of  the  nature  of  the  information  found  against  him  for 
the  crime  of  burglary  committed  on  a  certain  day  was  sufficient  as 
against  the  objection  that  it  did  not  recite  that  defendant  was  con- 
victed of  burglary  in  the  trst  degree. 

Criminal  Law — Instructions — ^Review — ^Prerequisites. 

10.  Where  no  objections  were  made  to  the  instructions  in  the  trial 
court  at  their  settlement,  the  supreme  court  cannot,  under  section  927 1, 
Bevised  Codes,  examine  them  on  appeal. 

Appeal  from  District  Court,  Cascade  County;  J.  B.  Leslie, 
Judge. 

W.  E.  Hill  and  W.  A.  Stanley,  convicted  of  burglary  in  the 
first  degree,  appeal  from  the  judgments  of  conviction.    Affirmed. 

Mr.  H.  8.  McOinley,  for  Appellants^  submitted  a  brief  and 
argued  the  cause  orally. 

The  state  must  prove  the  particular  crime  charged  in  the  in- 
formation upon  which  defendants  are  being  tried  before  evidence 
of  any  other  crimes  can  be  received  {People  v.  Downs,  123  N. 
Y.  558,  25  N.  E.  988 ;  Sorenson  v.  United  States,  168  Fed.  785, 
94  C.  C.  A.  181;  People  v.  Tucker,  104  Cal.  440,  38  Pac.  195) ; 
and  evidence  of  other  crimes  can  only  be  received,  first,  to  iden- 
tify the  person  {Cooper  v.  State,  23  Tex.  343;  Commonwealth  v. 
Sturtivant,  117  Mass.  131,  19  Am.  Bep.  401;  Commonwealth  v. 
WUliam^,  105  Mass.  67 ;  State  v.  Shinbom,  46  N.  H.  502,  88  Am. 
Dec.  223 ;  Murdoch  v.  State,  68  Ala.  569,  574 ;  Jones  v.  State,  63 
Ga.  395,  398,  401 ;  Story  v.  State,  99  Ind.  413) ;  second,  to  show 
*' intent'*  {People  v.  Tucker,  104  Cal.  440,  38  Pac.  195),  and 
then  such  evidence  is  only  admissible  when  the  act  complained 
of  is  otherwise  proved,  and  the  '^intent"  or  ''system"  is  in  issue 
to  show  the  intent  to  commit  the  crime;  third,  to  prove  the  ''sys- 
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tern*'  used  in  committing  that  and  other  crimes,  after  the  act 
complained  of  is  otherwise  proved.  (Henry  v.  State,  39  Fla.  235, 
22  South.  647;  Foster  v.  People,  18  Mich.  266,  277.)  Evidence 
of  other  burglaries  in  the  neighborhood  about  the  same  time  were 
excluded  in  Long  v.  State  (Tex.  Cr.),  47  S.  W.  363. 

It  is  a  general  rule  of  evidence  that  a  foundation  must  be  laid 
for  the  admission  of  evidence,  and  in  order  to  do  this  and  admit 
wy  evidence  of  other  crimes,  to  prove  identity,  intent  or  system, 
or  for  any  other  purpose,  for  that  matter,  it  was  necessary  for 
the  state  to  prove  the  ^'corpus  delicti"  of  the  offense  charged  in 
the  information  on  which  the  defencTants  were  being  tried.  The 
^'corpus  delicti"  was  the  breaking  and  entering  of  the  Speer 
residence;  and  that  fact  should  have  been  proven, — or  evidence 
tending  to  prove  it,  at  the  least,  should  have  been  introduced, — 
before  evidence  of  any  other  crimes  was  admitted.  {White  v. 
State,  40  Ala.  344 ;  State  v.  Moore,  117  Mo.  395,  22  S.  W.  1086 ; 
State  V.  Cash,  38  Kan.  50,  16  Pac.  144.)  And  unless  this  was 
proven,  there  could  be  no  conviction  legally,  even  though  any 
number  of  other  crimes  be  laid  at  the  door  of  defendants. 
{Hronek  v.  People,  134  111.  139,  23  Am.  St.  Rep.  652,  8  L.  R.  A. 
837,  24  N.  E.  861.) 

It  is  a  well-settled  rule  that  before  burglary  tools  can  be  ad- 
mitted, it  must  first  appear  that  the  burglary  charged  was  com- 
mitted  with  such  tools.  (People  v.  Winters,  29  Cal.  658 ;  People 
v.  Hope,  62  Cal.  291 ;  People  v.  Sansome,  84  Cal.  449,  24  Pac. 
143.)  It  was  not  contended  that  the  crime  charged  was  com- 
mitted by  procuring  entrance  by  means  of  any  tools  or  through 
a  window ;  but  it  was  claimed  that  entrance  was  had  by  means  of 
a  key  which  was  used  to  unlock  a  side  door  in  the  Speer  home, 
and  therefore,  before  any  evidence  could  be  admitted  as  to  the 
manner  of  entrance  to  other  houses,  it  was  necessary  to  prove  that 
entrance  was  gained  to  the  Speer  residence  with  such  tools.  (See 
cases  supra,) 

Mr.  Albert  J.  Odlen,  Attorney  General,  and  Mr.  J.  A,  Poore, 
Assistant  Attorney  General,  for  Respondent,  submitted  a  brief; 
Mr.  Poore  argued  the  cause  orally. 
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MB.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

Defendants  were  convicted  of  burglary  in  the  first  degree. 
Thej  appeal  from  the  judgments  of  conviction. 

The  state  appears  to  have  proved  beyond  a  reasonable  doubt 
that  on  December  15,  1910,  the  residence  of  J.  W.  Speer,  W.  S. 
Frary  and  B.  L.  Johnson,  at  Qreat  Falls,  Cascade  county,  were 
burglarized.  The  defendants  were  accused  of  burglarizing  the 
residence  of  J.  W.  Speer.  They  were  arrested  on  December  26 
at  Billings.  At  or  about  the  same  time  certain  articles  of  per- 
sonal property  were  found  in  a  telescope  satchel  in  an  old  boiler 
in  Billings,  to-wit,  a  lot  of  jewelry  and  an  overcoat  belonging 
to  Mr.  Speer;  there  was  also  found  in  Hill's  suitcase,  a  vial  of 
gold-dust  which  was  proved  to  have  been  taken  from  the  John- 
son residence  in  Great  Falls;  the  suitcase  was  found  in  defend- 
ants' room  at  Billings.  Hill  made  the  statement  to  chief  of 
police  Talgo  of  Billings  that  the  vial  had  been  given  to  Stanley 
in  Butte  a  day  or  two  before  they  left ;  several  souvenir  spoons, 
a  pipe,  a  pearl-handled  dagger  and  a  gold  fountain-pen  were 
found  in  the  telescope;  a  revolver  was  found  in  Hill's  suitcase; 
some  keys  and  coins  were  also  taken  from  his  person;  a  fleur- 
de-lis  pin  was  taken  from  his  necktie.  Other  articles  belonging 
to  residents  of  Billings  were  discovered.  A  chisel  or  large  screw- 
driver was  also  found  in  the  telescope.  The  souvenir  spoons 
belonged  to  Mrs.  Speer;  also  a  bracelet,  matchbox,  chain  and 
some  baby  buttons,  which  were  in  the  Great  Falls  residence  on 
December  15.  A  pair  of  sleeve  buttons  and  the  fleur-de-lis 
pin  belonged  to  Mr.  Shorts,  a  brother  of  Mrs.  Speer ;  the  dagger 
and  fountain-pen  belonged  to  Mr.  Speer ;  these  articles  were  also 
in  the  house  in  Great  Falls  on  the  night  in  question.  Mr.  Speer 
left  his  residence  about  noon  of  the  15th  and  returned  between 
12  and  1  o'clock  the  following  morning.  The  window  curtains 
in  the  house  had  all  been  pulled  down  and  the  lace  curtains 
pinned  together.  Matches  were  lying  all  about  the  house.  One 
of  the  coins  found  on  Hill  resembled  a  Canadian  piece  belonging 
to  Mr.  Shorts  which  was  in  the  Speer  residence  on  December  15. 
Defendants  told  sheriff  Collins  that  Stanley  had  bought  the  vial 
of  gold-dust  in  Butte  on  the  evening  of  December  17.    Hill's 
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shoes  fitted  perfectly  certain  shoe  marks  or  tracks  under  a  win- 
dow of  the  Johnson  home  which  had  been  pried  open  with  a 
tool.  Hill  cut  or  mutilated  the  heels  of  his  shoes  in  the  county 
jail  at  Great  Falls  after  his  arrest.  A  window  of  the  Frary  resi- 
dence had  apparently  been  opened  with  a  tool  similar  to  the  one 
used  at  the  Johnson  place.  The  testimony  is  in  the  record  in  the 
form  of  recital  and  is  far  from  clear,  but  as  we  understand  it, 
a  Miss  Lefier  was  at  the  Frary  residence  at  the  time  of  the 
burglary  and  was  given  some  souvenir  spoons  belonging  to  Mrs. 
B.  L.  Johnson  by  one  of  the  burglars,  whom  she  thought  she  recog- 
nized as  the  defendant  Hill.  The  Johnson  house  was  also  strewn 
with  matches.  A  meerschaum  pipe  found  at  Billings  belonged 
to  Mr.  Johnson.  A  pin  in  a  green  case  belonged  to  Qerald  Frary. 
The  Frary  house  was  entered  between  7 :45  P.  M.  and  11 :15  P.  M. 
A  chisel  or  large  screw-driver  was  afterward  found  on  a  bed  at 
Mr.  Speer's  residence.  This  chisel  fitted  the  marks  on  the 
window  sills  and  window  sash  at  both  the  Johnson  and  Frary 
residences.  Certain  keys  found  on  Hill  fitted  the  side  door  of 
Mr.  Speer's  residence.  Fromiller,  a  lodging-house  keeper,  and 
his  daughter  testified  that  the  defendants  occupied  rooms  at  the 
lodging-house  from  December  11  to  December  17.  Miss  Lefier 
thought  she  recognized  Hill  by  his  voice.  The  defense  was  an 
alibi.    Stanley  went  upon  the  witness-stand  but  Hill  did  not. 

1.  It  is  said  in  the  brief  of  counsel  for  the  appellants  that  the 
state  must  prove  the  particular  crime  charged  in  the  information 
before  evidence  of  other  crimes  can  be  received.  We  are  of 
[1]  opinion  that  the  crime  charged,  to-wit,  burglary,  was  fully 
proven,  and  that  the  presence  of  burnt  matches  about  the  house, 
the  condition  of  the  window  shades,  and  other  facts  and  circum- 
stances shown  by  the  record,  were  sufiScient  to  justify  the  conclu- 
sion reached  by  the  jury  that  the  crime  was  committed  in  the 
night-time. 

2.  The  order  of  proof  was  within  the  sound  legal  discretion 
[2]     of  the  trial  court.    We  find  no  abuse  of  such  discretion. 

3.  Evidence  of  other  similar  crimes,  committed  at  about  the 
[3]  same  time,  if  calculated  to  identify  the  perpetrator  of  the 
particular  crime  charged,  or  to  show  the  intent  with  which  an 
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alleged  criminal  act  was  committed,  or  that  it  was  part  of  a  sys- 
tem or  chain  of  similar  crimes,  is  admissible.  {State  v.  HaU,  45 
Mont.  498, 125  Pac.  639.) 

4.  Appellants  contend  that  the  trial  court  erred  in  allowing 
Bobert  Pontet,  the  chief  of  police  at  Qreat  Falls,  to  testify  in 
regard  to  a  large  screw-driver  which  he  received  from  Talgo  and 
[4]  took  to  the  Johnson  and  Frary  residences  for  experimental 
purposes.  This  testimony  was,  however,  received  without  objec- 
tion. 

5.  The  state  propounded  this  question  to  the  witness  Talgo; 
**I  will  ask  you  now,  after  you  had  them  under  arrest,  if  you 
found  any  property  in  Billings  that  you  can  identify  at  this  time 
and  when  it  was."  Answer:  ''It  was  about  the  26th  or  on  the 
26th."  Defendants'  counsel  moved  to  strike  out  the  answer  as 
not  responsive  to  the  question.  We  think  the  court  was  cor- 
rect in  overruling  the  motion.  We  are  also  of  opinion  that 
[5]  the  court  committed  no  error  in  refusing  to  strike  out  the 
answer  of  the  same  witness,  viz.:  ''The  stuflE  was  all  found  over 
there  in  the  telescope;  that  when  I  first  saw  it."  The  answer  is 
not  very  clear  to  us,  but  the  trial  court  saw  and  heard  the  wit- 
ness on  the  stand  and  was  the  better  judge  of  what  disposition 
should  be  made  of  the  motion,  under  the  circumstances. 

6.  In  view  of  the  fact  that  a  chisel  was  found  at  Mr.  Speer's 
residence  which  fitted  the  indentations  and  marks  about  the  win- 
dows of  the  Johnson  and  Frary  residences,  we  find  no  error 
[6]  in  the  action  of  the  court  in  permitting  witnesses  to  testify 
concerning  the  manner  in  which  these  residences  were  entered. 
It  is  not  entirely  clear  from  the  record  that  the  chisel  found  on 
the  bed  was  the  same  one  to  which  the  witnesses  referred,  but 
be  this  as  it  may,  we  think  the  testimony  regarding  Hill's  shoes 
and  other  evidence  found  in  the  record  also  justified  the  court  in 
admitting  the  testimony  of  which  complaint  is  made. 

7.  The  shoes  belonging  to  Hill,  as  to  which  the  sheriff  testified, 
and  the  vial  of  gold-dust,  were  properly  admitted  in  evidence. 
[7]  They  were  sufficiently  identified  for  that  purpose,  and  it 
was  for  the  jury  to  weigh  the  testimony  concerning  them  and 
give  to  it  such  effect  as  they  thought  proper. 
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8.  Mrs.  Johnson  testified  that  it  was  thawing  when  the  impres- 
sions of  the  shoed  were  taken.  It  appeared  that  she  judged  from 
appearances.    The  testimony  was  properly  admitted. 

9.  We  think  the  testimony  of  Miss  Lefler  to  the  effect  that 
Gerald  Frary's  pin  was  in  the  Prary  house  was  responsive  to  the 
question  propounded. 

10.  The  keys  found  on  Hill  were  properly  admitted  in  evi- 
dence. 

11.  The  order  of  examination  of  Miss  Lefler  was  within  the  dis- 
cretion of  the  district  court. 

12.  The  court  permitted  the  state  to  ask  Stanley  on  cross- 
[8]  examination  whether  he  and  Hill  were  pretty  well  ac- 
quainted with  each  other's  finances.    No  error. 

13.  Two  judgments  were  entered,  one  against  each  defendant. 
They  recite  that  the  defendants  were  informed  by  the  court  of 
the  nature  of  the  information  found  against  them  for  the  crime 
of  burglary  committed  on  the  15th  day  of  December,  1910.  Sec- 
tion 9376,  Revised  Codes,  provides  that  when  judgment  upon  a 
conviction  is  rendered,  the  clerk  must  enter  the  same  in  his 
minutes,  stating  briefly  the  offense  for  which  the  conviction  was 
had.  It  is  claimed  that  the  judgments  are  void,  because,  as  we 
understand  the  contention  of  counsel,  they  do  not  recite  that  the 
defendants  were  convicted  of  burglary  in  the  first  degree.  The 
case  of  Ex  parte  Howard,  72  Kan.  273,  83  Pac.  1032,  is  cited  to 
the  point.  The  court  there  said:  **The  statute  prescribes  one 
penalty  for  certain  acts  denounced  as  grand  larcenies  and  an- 
other penalty  for  certain  other  acts  denounced,  also,  as  grand 
larcenies.  Hence  the  judgment  must  show  in  which  one  of  the 
two  classes  of  grand  larceny  the  criminal  act  falls  before  a 
sentence  under  the  indeterminate  Act  can  be  imposed.  Not 
necessarily  so  under  the  pre-existing  statute  where  the  court  de- 
termined the  duration  of  the  punishment."  As  we  have  no  in- 
determinate sentence  legislation  in  this  state,  the  foregoing  case 
is  authority  for  holding,  as  we  do,  that  the  judgments  in  question 
and  the  clerk's  minute  entry  were  sufScient. 
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14.  As  no  objections  were  made  to  the  instructions  in  the  court 
below,  we  are  forbidden  to  examine  them.  (Rev.  Codes,  sec. 
9271.) 

The  judgment  against  each  of  the  defendants  is  affirmed. 

Affirmed. 

Mr.  Chief  Justice  BrantTjY  and  Mb.  Justice  Hollowat 
concur. 


1^-^ 


BEID,  Appellant,  v.  LINCOLN  COUNTY  et  al.,  Respondents. 

(No.  3,198.) 
(Submitted  June  20,  1912.    Decided  June  24,  1912.) 

[125  Pac.  429.] 

Counties — hidehiedness — Bonds — Highways,  Bridges  and  Fer- 
ries— Single  Purpose — Special  Elections — Ballot — Contents — 
Advertisement — Boards  of  Commissioners — Meetings — Notice. 

Conntiefl — ^Board  of  County  GommisBioners — Meeting. 

1.  Where  all  of  the  members  were  present  and  acted  as  the  board  of 
county  commissioners  pursuant  to  a  previous  resolution,  the  question 
of  notice  of  the  meeting  was  immaterial  in  so  far  as  it  affected  the 
acts  done  at  that  meeting. 

Same — ^Bonds — Order— Notice — "Ferry.'* 

2.  Heldf  that  the  order  and  notice  for  a  special  election  held  for  the 
issuance  of  bonds  to  create  a  highway  system,  with  bridges,  which  in- 
cluded public  ferries,  was  not  invalid  because  merely  generally  stating 
those  purposes,  and  not  mentioning  ferries,  a  ''ferry"  being  a  mere 
incident  or  movable  portion  of  a  highway  where  it  crosses  a  stream. 

Same — ^Bonds — Order — ^Notice. 

3.  An  order  for  an  election  to  determine  the  issuance  of  a  county 
bond  issue  to  create  a  highway  system  is  not  insufficient  because  merely 
stating  the  gross  amount  of  money  necessary  to  accomplish  the  general 
purpose. 

Same — Bond  Issue— Election — Validity. 

4.  Where,  under  the  statute,  qualified  voters  were  prevented  from 
voting  at  a  special  county  election  to  determine  whether  bonds  should 
be  issued,  the  exclusion  of  those  voters  does  not  render  the  election 
invalid,  where  the  number  so  excluded  could  not  have  changed  the 
result 

Same — ^Bonds — Elections — ^Ballot. 

5.  The  ballot,  in  a  special  election  to  authorize  the  issuance  of  county 
bonds  for  a  public  highway  system  in  a  county,  which  recited  that  the 
issue  was  the  selling  of  county  bonds  in  the  amount  of  $125,000  to 
provide  funds  for  a  system  of  public  highways,  bridges,  and  free  fer- 
ries^ said  bonds  to  be  payable  in  twenty  years  and  redeemable  in 
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fifteen,  was  gufficient  under  Revised  Codes,  section  2938,  providing  that 
the  ballot  in  such  election  shall  state  the  bond  proposition  and  the 
terms  thereof  explicitly  and  at  length,  it  being  only  necessary  in  sueh 
eases  to  substantially  follow  the  form  of  the  statute. 
Same — Bonds — Validity. 

6.  County  bonds  issued  to  provide  funds  for  a  highway  system,  which 
included  a  free  ferry,  were  not  invalid  because  the  form  of  the  bonds 
omitted  reference  to  ferries,  ferries  being  a  mere  portion  of  the  high- 
way. 

Same — ^Bonds — ^Advertisement. 

7.  Held,  that  the  form  of  the  bond  intended  to  be  sold  need  not  be 
adopted  prior  to  the  advertisement. 

Same — ^Bonds — Special  Election — Submission  of  Question. 

8.  An  issue  of  bonds  ratified  by  special  election  is  not  invalid  because 
the  proposition  submitted  to  the  voters  included  the  construction  of 
highways,  ferries,  and  bridges;  all  these  purposes  were  part  of  a  gen- 
eral scheme  of  improvement  of  the  highway  system  of  the  county. 

Same— Establishment. 

9.  A  public  ferry  being  merely  a  part  of  the  highway,  a  county  may 
establish  such  ferries  in  the  absence  of  special  statutory  authority. 

Same — ^Highways — Power  of  Inhabitants. 

10.  In  the  absence  of  constitutional  restrictions  or  prohibitory  legisla- 
tion, the  people  of  a  county  can  establish  and  construct  as  many 
highways,  bridges  and  ferries  as  they  deem  necessary  and  by  whatever 
method  of  procedure  they  may  elect. 

Appeal  and  Error — Moot  Case.    • 

11.  An  issue  of  county  bonds  for  the  establishment  of  a  highway 
system  including  the  building  of  a  bridge  over  navigable  waters  will 
not  be  declared  invalid  because,  at  the  time  of  the  election,  permission 
from  Congress  to  erect  the  bridge  had  not  been  obtained ;  the  permission 
having  been  obtained  pending  the  appeal. 

Appeal  from  District  Court,  Lincoln  County;  J.  E.  Erickson, 
Judge. 

Action  by  Robert  Reid  against  Lincoln  County,  the  Board  of 
County  Commissioners  of  Lincoln  County,  and  Paul  D.  Pratt  and 
others,  Commissioners.  From  a  judgment  for  defendants,  plain- 
tiff appeals.    Affirmed. 

Messrs.  Noff singer  &  Walchli,  for  Appellant,  submitted  a  brief 
and  argued  the  cause  orally. 

The  order  and  notice  of  election  did  not  sufficiently  describe 
the  purpose  of  said  bond  issue,  or  the  highways  to  be  constructed, 
are  too  general  and  indefinite  and  delegate  to  the  board  the  dis- 
cretion as  to  the  purposes  for  which  said  money  may  be  ex- 
pended in  allowing  them  to  construct  from  said  funds  such  ferries 
and  branch  roads  as  they  may  desire  and  said  order  and  notice 
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are  therefore  void.  The  courts  hold  that  where  the  notice  of 
election  must  state  the  amount  of  the  bonds  to  be  voted,  it  is 
illegal  to  state  in  the  notice  that  a  certain  amount  of  the  bonds 
or  so  much  thereof  as  may  be  necessary  shall  be  voted,  as  it  dele- 
gates to  the  board  the  power  to  determine  the  amount,  whereas 
this  power  is  vested  in  the  elector.  {Stern  v.  Fargo,  18  N.  D. 
289,  26  L.  R.  A.,  n.  s.,  665,  122  N.  W.  403.)  The  same  reason- 
ing applies  as  to  the  purpose  of  the  proposed  bond  issue.  Under 
the  order  and  notice  of  election  it  is  left  to  the  discretion  of  the 
board  to  use  the  money  to  be  realized  from  the  bonds  for  the  con- 
struction of  as  many  roads  and  at  such  places  and  with  such 
termini,  and  to  establish  and  operate  as  many  ferries  and  at  such 
places,  as  it  may  determine.  Under  this  general  statement  the 
purpose  of  the  bond  issue  as  contemplated  by  the  elector  may  be 
totally  defeated  by  the  board  spending  the  money  and  the  whole 
thereof  under  this  general  clause,  and  a  notice  of  election  with 
this  general  statement  and  with  such  delegation  of  power  to  the 
board  is  illegal.  {McMahon  v.  Supervisors,  46  Cal.  214;  People 
V.  Baker,  83  Cal.  149,  23  Pac.  364,  1112 ;  Stern  v.  Fargo,  18  N.  D. 
289,  26  L.  R.  A.,  n.  s.,  665,  122  N.  W.  403.)  The  notice. of  elec- 
tion being  too  general,  the  election  is  invalid.  (11  Cyc.  558,  and 
cases  cited  supra,) 

The  form  «f  bond  is  defective  and  misleading  in  failing  to  re- 
cite that  said  bonds  are  also  issued  for  the  purpose  of  construct- 
ing ferries,  and  in  reciting  that  all  the  provisions  of  the  statute 
relative  to  the  issuance  of  said  bonds  have  been  complied  with, 
and  that  said  bonds  are  issued  pursuant  to  an  election  held  there- 
for. The  rule  of  construction  in  such  cases  as  this  is,  of  course, 
more  liberal  for  the  county  and  the  taxpayers  where  the  bonds 
have  not  as  yet  been  issued  than  where  the  bonds  have  passed 
into  the  hands  of  an  innocent  purchaser.  (Town  of  Coloma  v. 
Eaves,  92  U.  S.  484,  23  L.  Ed.  579.)  In  the  case  at  bar  no  harm 
or  detriment  can  come  to  the  county  at  this  time  from  an  order 
of  the  court  requiring  the  bonds  to  correctly  state  their  purpose, 
while  much  harm  may  result  from  a  ruling  allowing  the  bonds 
to  issue  which  did  not  truthfully  state  their  purpose.  The  law 
is  uniform  that  bonds  are  commercial  paper,  and  hence  have  all 
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the  incidents  of  commercial  paper,  and  while  it  is  true  that  in 
the  absence  of  a  recital  as  to  the  authority  of  the  county  to  issue 
such  bonds  a  bona  fide  holder  is  charged  with  notice  of  the  stat- 
ute and  proceedings,  this  rule  does  not  apply  to  cases  where  the 
bond  recites  the  purpose  and-  the  authority.  In  other  words,  the 
bond  containing  the  recital  as  to  authority,  a  hofia  fide  purchaser 
has  the  right  to  rely  upon  the  recital  and  is  relieved  from  the 
obligation  of  looking  up  the  proceedings,  as  it  is  often  difficult 
lor  purchasers  to  have  access  to  the  proceedings,  the  bonds  being 
sold  at  places  far  removed  from  the  place  of  issue.  {Presidio 
Co.  V.  Bond  Co,,  212  U.  S.  58,  53  L.  Ed.  402,  29  Sup.  Ct.  Rep. 
237 ;  Ottawa  v.  Bar^,  105  U.  S.  342,  26  L.  Ed.  1127 ;  Bamett  v. 
Dennison,  145  U.  S.  135,  36  L.  Ed,  652,  12  Sup.  Ct.  Rep.  819 ; 
Chaffee  Co.  v.  Potter,  142  U.  S.  355,  35  L.  Ed.  1040,  12  Sup.  Ct. 
Rep.  216 ;  Gunnison  Co.  v.  Rollins,  173  U.  S.  255,  43  L.  Ed.  689, 
19  Sup.  Ct.  Rep.  390 ;  Buchanan  v.  City  of  Litchfield,  102  U.  S- 
278,  26  L.  Ed.  138;  Town  of  Coloma  v.  Eaves,  supra.) 

The  various  purposes  for  which  said  bonds  are  issued  and  the 
various  propositions  submitted  to  the  electors  at  said  election 
for  the  issuance  of  said  bonds  do  not  constitute  a  single  purpose 
within  the  meaning  of  the  constitution  and  the  laws  of  this  state. 
The  authorities  are  general  and  quite  uniform  that  in  bond  elec- 
tions each  separate  proposition  must  be  separately^  voted  upon. 
(People  V.  Baker,  83  Cal.  149,  23  Pac.  364, 1112 ;  Denver  v.  Hays, 
28  Colo.  110,  63  Pac.  311 ;  Stem  v.  Fargo,  18  N.  D.  289,  26  L.  R. 
A.,  n.  s.,  665, 122  N.  W.  403 ;  Blatne  v.  Seattle,  62  Wash.  445, 114 
Pac.  164;  11  Cyc.  557.)  This  is  to  prevent  "log-rolling,"  and  to 
give  the  elector  an  opportunity  to  express  his  free  and  unham- 
pered assent. 

The  county  has  no  authority  to  bond  for  free  ferries,  and  free 
ferries  being  made  a  part  of  said  proceedings,  the  entire  proposed 
bond  issue  is  invalid.  Thit  a  ferry  is  neither  a  bridge  nor  a 
highway  within  the  provisions  of  an  Act  making  a  county  liable 
for  injuries  occurring  upon  highways,  causeways  and  bridges,  see 
Chick  V.  Newberry  County,  27  S.  C.  419,  3  S.  E.  788.  So  in  this 
case  the  legislature  having  specifically  mentioned  highways  and 
bridges  for  which  bonds  may  be  issued,  this  term  cannot  include 
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ferries.  The  power  to  bond  for  ferries  cannot  be  claimed  as  a 
power  necessary  and  incident  to  the  express  power  to  bond  for 
highways  and  bridges.  In  this  respect  the  case  at  bar  is  dis- 
tinguishable from  the  case  of  Morse  v.  Oramte  County.  In  that 
ease  onr  supreme  court  held  that  the  commissioners  had  an  im- 
plied power  to  bond  for  the  purchase  of  equipment  for  a  court- 
house, being  necessary  to  its  express  power  to  bond  for  the 
construction  of  a  courthouse.  Equipment  and  furnishings  are 
essential  to  all  courthouses  and  hence  a  necessary  part  thereof  ^ 
but  ferries  are  not  essential  to  all  highways,  for  there  are  many 
highways  where  no  ferries  are  needed,  and  the  legislature  having 
pointed  out  a  means  by  which  ferries  can  be  constructed  (Laws 
1909,  p.  38),  that  manner  of  attaining  this  end  must  be  followed 
by  the  board  where  no  other  is  clearly  provided.  {Anderson  v. 
West  Chicago  St.  By.,  200  lU.  329,  65  N.  E.  717 ;  Union  Drain- 
age  Dist  v.  Commissioners,  87  111.  App.  93 ;  Wrought  Iron  Bridge 
Co.  V.  Board,  19  Ind.  App.  672,  48  N.  E.  1050.) 

The  county  has  no  power  to  bond  for  unestablished  roads,  or 
bridges  on  nnestablished  roads,  the  complaint  alleging  that  prac- 
tically none  of  the  proposed  highways  to  be  constructed  from 
said  funds  have  been  established.  Under  section  2894,  the  board 
of  county  commissioners  have  a  general  control  to  establish  and 
maintain  highways.  However,  the  manner  in  which  this  power 
is  to  be  exercised  by  the  board  is  limited  and  specifically  pointed 
out  by  the  general  road  act  of  1903,  being  section  1390  et  seq. 
of  the  Code,  and  the  board  has  no  jurisdiction  to  lay  out  any 
highways  except  by  following  the  procedure  pointed  out  by  the 
Code.  {Mias  v.  Board  of  Commrs.,  50  Kan.  635,  32  Pac.  361 ; 
Eentzler  v.  Bradhurry,  5  Kan.  App.  1,  47  Pac.  330;  37  Cyc.  53.) 

The  county  has  no  power  to  bond  for  the  construction  of 
bridges  across  a  navigable  stream  without  first  obtaining  permis- 
sion for  the  construction  of  such  bridges  from  the  federal  govern- 
ment and  the  state  of  Montana,  especially  where  no  road  leads 
to  or  from  the  proposed  site  of  the  proposed  bridge.  The  power 
to  lay  out  highways  does  not  include  the  power  to  lay  out  such 
highways  or  build  bridges  across  navigable  waters.    {Hope  Tovm- 
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.ship  V.  Ludwick,  151  Mich.  498, 15  L.  E.  A.,  n.  s.,  1170, 115  N.  W. 
419.) 

Mr.  Albert  J.  Oalen,  Attorney  General,  and  Messrs,  James  W, 
Scott,  Logan  &  Child',  Booth  &  Maiden,  and  Oray  &  Rowland, 
for  Respondents,  submitted  a  brief;  Messrs.  Logan  and  Booth 
argued  the  cause  orally. 

The  appellant  contends  that  the  order  and  notice  of  election 
did  not  sufficiently  describe  the  purpose  of  the  bond  issue  and  is 
too  general  and  definite,  and  delegates  to  the  board  too  much 
discretion  as  to  the  purposes  for  which  the  money  is  to  be  ex- 
pended. A  notice  of  election,  as  a  general  proposition  of  law,  to 
authorize  a  bond  issue,  while  it  must  conform  to  the  statutory 
requirements,  is  sufficient  if  it  shows  substantially  the  purpose  had 
in  view.  The  function  and  purposes  of  a  notice  of  election  are  to 
apprise  the  voters  of  the  nature  of  the  proposition  to  be  submitted 
and  when  and  where  it  is  to  be  acted  upon.  The  notice  need  not 
recite  the  law  which  governs  the  issuance  of  the  bonds.  The 
notice  is  sufficient  where  the  voters  are  not  misled,  and  matters 
which  are  purely  within  the  discretion  of  the  board  need  not  be 
stated.     (Morse  v.  Oranite  County,  44  Mont.  78.) 

The  supreme  court  of  this  state,  in  passing  upon  the  question 
of  the  singleness  of  purpose  and  of  the  necessity  for  the  board 
of  county  commissioners  to  determine  the  amount  to  be  raised, 
has  held  that  the  preliminary  finding  of  the  board  as  to  the 
amount  required  and  the  purpose  for  which  it  was  to  be  used 
is  sufficient  without  segregating  the  amount  for  each  particular 
item,  all  of  which  are  included  in  the  "single  purpose."  (Jlef- 
ferlin  v.  Chambers,  16  Mont.  349,  40  Pac.  787 ;  Yegen  v.  Board 
of  County  Commrs.,  34  Mont.  79,  85  Pac.  740.) 

Appellant  contends  that  the  form  of  the  bond  is  misleading, 
in  that  it  fails  to  recite  that  said  bonds  were  also  issued  for  the 
purpose  of  constructing  free  ferries.  It  is  further  contended  by 
appellant  that  the  omission  of  the  words  ''free  ferries"  from  the 
form  of  the  bond  is  a  fatal  variance. 

The  validity  of  negotiable  bonds  depends  upon  the  authority 
of  the  board  to  issue  the  bonds  and  the  manner  of  carrying  into 
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execution  the  authority  granted  by  legislative  and  constitutional 
authority.  Our  statute  provides  no  formal  wording  of  the  bond, 
authority.  Our  statute  provides  no  formal  wording  of  the  bond, 
of  county  commissioners.  The  validity  of  the  bond  does  not  de- 
pend  upon  the  mere  mechanical  process  involved  in  the  making, 
but  upon  the  authority  conferred  by  legislative  enactment  and 
as  exercised  by  this  authority  by  the  board  of  county  commis- 
sioners. If  the  form  of  the  bond  comply  with  the  requirements 
of  the  general  rule  of  law  and  fixes  the  form  of  this  character 
of  instruments,  the  bonds  are  sufficient,  and  where  the  statute 
does  not  provide  the  form  of  bond  or  require  any  prescribed  form, 
if  the  form  follows  the  general  rules  in  relation  to  bonds,  mere 
informalities  do  not  affect  their  legality. 

The  objection  of  the  appellant,  that  the  various  purposes  for 
which  the  bonds  were  issued  and  the  various  propositions  sub- 
mitted do  not  constitute  a  single  purpose  within  the  meaning  of 
the  constitution  and  laws  of  the  state  raises,  perhaps,  one  of  the 
most  important  questions  submitted  to  the  court.  There  is  no 
contention  but  what  the  authorities  are  quite  uniform  that  each 
separate  proposition  must  be  separately  voted  upon,  but  the  re- 
spondent contends  that  the  construction  of  a  system  of  highways, 
composed  of  roads,  bridges  and  ferries  is  a  ''single  purpose,"  and 
that  one  road,  or  one  bridge,  or  one  ferry  alone,  all  of  which 
together  make  up  the  system  of  highways,  do  not  constitute  sepa- 
rate propositions  which  require  the  submission  of  each  item  in 
the  entire  system  to  be  voted  upon  separately.  (Manley  v.  Board 
of  Commrs.,  104  Pac.  1045;  Board  of  Commrs,  v.  Harrell,  147 
Ind.  500,  46  N.  E.  124;  Booihroyd  v.  Commrs,  of  Larimer 
Cotinty,  43  Colo.  428,  97  Pac.  255 ;  Potter  v.  Lainhart,  44  Fla. 
647,  33  South.  251;  GUhert  v.  Canyon  County,  14  Idaho,  429, 
94  Pac.  1027;  State  ex  rel.  Horsely  v.  Carbon  County  (Utah), 
114  Pac.  522 ;  City  of  Louisville  v.  Board  of  Park  Commrs,,  24 
Ky.  Law  Rep.  38,  65  S.  W.  860 ;  Unn  v.  City  of  Omaha,  76  Neb. 
552,  107  N.  W.  983 ;  Blaine  v.  Hamilton,  64  Wash.  353,  116  Pac. 
1076;  People  v.  Counts,  89  Cal.  15,  26  Pac.  612.) 

Appellant  contends  that  the  county  has  no  authority  to  bond 
for  free  ferries,  and  that  free  ferries  being  included  within  the 
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order  of  the  board,  invalidates  the  entire  bond  iteue.  This  con* 
tention  raises  the  question  of  what  constitutes  a  highway,  and 
whether  or  not  the  word  "highway"  includes  the  words  "roads, 
bridges  and  ferries."  The  word  "highway"  includes  bridges, 
which  are  but  ordinary  roads  carried  across  streams,  and  ferries 
which  are  nothing  but  the  contmuation  of  a  road  and  do  not  in 
any  respect  differ  from  a  bridge.  As  to  the  question  that  a  pub- 
lic bridge  is  properly  a  part  of  a  system  of  public  highways, 
there  can  be  no  doubt.  (See  11  Am.  &  Eng.  Ency.  of  Law,  541 ; 
Elliott  on  Roads  and  Highways,  21 ;  Morrill  on  City  Negligence, 
69 ;  Burritt  v.  City  of  New  Haven,  42  Conn.  174 ;  Jones  v.  Keith, 
37  Tex.  394,  14  Am.  Rep.  382 ;  Sachs  v.  City  of  Sioux  City,  109 
Iowa,  224,  SON.  W.  336.) 

Does  a  ferry  bear  the  same  relation  to  a  road  and  public  high- 
way as  a  bridge f  "A  ferry,  in  a  general  sense,  is  a  highway  over 
narrow  waters,  and  is  a  continuation  of  the  highway  from  one 
side  of  the  water  over  which  it  passes  to  the  other."  {City  of 
New  York  v.  Starin,  106  N.  Y.  1,  12  N.  E.  631.)  As  a  link  in 
the  chain  of  transportation  by  dry  land,  a  ferry  forms  a  part  of 
the  public  highway — a  connecting  link  between  places  to  which 
the  public  has  rights.  (Hackett  v.  WUsoi^  12  Or.  25,  6  Pac. 
652.) 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

The  only  question  involved  in  this  appeal  is  whether  plaintiff's 
amended  complaint  states  facts  suflScient  to  constitute  a  cause  of 
action.  The  district  court  sustained  a  general  demurrer  thereto 
and  entered  judgment  in  favor  of  the  defendants.  Plaintiff  ap- 
peals from  the  judgment. 

The  action  was  begun  by  the  plaintiff,  a  citizen  and  resident  of 
Lincoln  county,  to  restrain  the  individual  defendants,  who  com- 
prise the  board  of  county  commissioners  of  said  county,  from  sell- 
ing and  issuing  the  negotiable  bonds  of  the  county  to  the  amount 
of  $125,000  for  the  purpose  of  raising  funds  with  which  to  con- 
struct roads,  bridges  and  ferries  in  the  county.  The  proceedings 
had  by  the  defendants  looking  to  the  bond  issue  are  set  forth  at 
length  in  the  amended  complaint,  as  follows: 
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*'The  following  resolution  was  adopted  by  unanimous  vote: 
'Whereas,  the  county  commissioners  of  Lincoln  county,  Montana, 
do  deem  and  consider  that  it  is  essential  to  the  future  growth 
and  prosperity  of  the  county  that  an  adequate  system  of  high- 
ways, bridges  and  ferries  be  constructed  through  the  county,  all 
connected  and  making  accessible  each  city  and  town  of  the  county 
with  one  another  and  with  every  part  of  the  county,  to  the  end 
that  the  said  county  may  develop  its  immense  natural  resources 
now  largely  latent  by  reason  of  the  lack  of  roads  and  bridges 
and  ferries  throughout  the  county;  that  the  present  road  and 
bridge  and  ferry  facilities  are  quite  inadequate;  that  a  system 
of  roads  and  bridges  and  ferries  connecting  the  various  parts 
of  the  county  are  so  naturally  and  necessarily  related  that  they 
are  in  fact  a  single  project,  consisting  of  interdependent  parts ; 
that  the  acquisition  of  rights  of  way  for  such  roads,  sites  for 
necessary  bridges  and  approaches  thereto  and  landings  for  fer- 
ries are  essential  to  such  proposed  improvements  as  an  entirety ; 
that  it  is  necessary  and  essential,  and  to  the  best  interests  of 
Lincoln  county  and  all  of  the  people  and  property-holders  thereof 
that  Lincoln  county  incur  indebtedness  of  one  hundred  and 
twenty-five  thousand  dollars  for  the  purposes  of  raising  funds 
in  such  amount  with  which  to  construct  the  proposed  roads, 
bridges  and  ferries;  and  that  the  best  way  to  raise  such  funds 
is  to  issue  bonds  against  the  general  credit  of  the  county  of 
Lincoln,  as  provided  by  law :  Now,  therefore,  be  it  resolved,  and 
it  is  hereby  resolved  by  the  board  of  county  commissioners  of 
Lincoln  county,  Montana :  That  a  system  of  roads,  bridges  and 
free  ferries,  comprising  one  general  highway  with  branch  roads, 
be  laid  out  and  constructed  in  manner  as  follows :  Beginning  at 
a  point  on  the  Lincoln  county  line  southerly  of  Stryker;  thence 
to  continue  northwesterly  through  Trego  and  Fortine  to  the  town 
of  Eureka,  following  the  route  of  the  existing  public  road ;  thence 
westerly  to  the  village  of  Rexf ord,  following  said  route ;  thence 
southerly  and  westerly  on  the  east  and  south  side  of  the  Kootenai 
river  to  the  city  of  Libby;  thence  westerly  on  the  south  side  of 
the  Kootenai  river  to  the  village  of  Troy.  That  a  steel  or  iron 
bridge  be  constructed  across  the  Kootenai  river  at  the  town  of 
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Troy.  That  a  steel  or  iron  bridge  be  constructed  across  the 
Kootenai  river  at  the  city  of  Libby.  That  a  steel  or  iron  bridge 
be  constructed  across  the  Kootenai  river  at  the  village  of  Rex- 
ford.  That  each  of  said  bridges  be  connected  with  and  be  a 
part  of  said  system  of  highways,  bridges  and  free  ferries.  That 
there  shall  be  constructed  such  other  branch  roads  leading  to  and 
connecting  with  said  system  of  highways,  bridges  and  free  fer- 
ries as  the  board  of  commissioners  determine.  That  such  free 
ferries  as  the  board  of  county  commissioners  may  deem  necessary 
and  as  a  part  of  said  system  of  highways,  bridges  and  free  ferries 
shall  be  constructed  for  the  purpose  of  and  as  a  means  of  trans- 
portation across  the  Kootenai  river.  That  from  the  proceeds  of 
said  bonds  there  shall  be  appropriated  by  the  board  of  county 
commissioners  for  the  construction  and  repair  of  said  system  of 
highways,  bridges  and  free  ferries  the  following  amounts:  The 
sum  of  forty-five  thousand  dollars  for  the  construction,  repair 
and  improvement  of  said  system  of  highways  and  bridges  and 
free  ferries  located  and  situated  within  the  boundaries  of  the 
road  districts  of  Lincoln  county  numbered  one,  two,  three,  four, 
thirteen,  fourteen  and  fifteen  respectively.  The  sum  of  forty 
thousand  dollars  for  the  construction,  repair  and  improvement 
of  said  system  of  highways,  bridges  and  free  ferries  located  and 
situated  within  the  boundaries  of  the  road  districts  of  Lincoln 
county  numbered  five,  six,  seven,  eight,  nine,  sixteen,  seventeen, 
eighteen  and  nineteen,  respectively.  The  sum  of  forty  thousand 
dollars  for  the  construction,  repair  and  improvement  of  said  sys- 
tem of  highways,  bridges  and  free  ferries  located  and  situated 
within  the  boundaries  of  the  road  districts  of  Lincoln  county 
numbered  ten,  eleven,  twelve,  twenty  and  twenty-one,  respect- 
ively. That  all  roads  now  laid  out  and  built  or  partly  built  along 
the  proposed  routes,  or  any  of  them,  shall  as  far  as  practicable, 
be  repaired  and  utilized  in  definitely  established  roads  and  high- 
ways. That  none  of  the  money  obtained  by  this  proposed  bond 
issue  be  expended  upon  any  roads  or  highways  used  as  a  part 
of  or  connecting  the  said  system  of  highways  and  bridges  and 
free  ferries  situated  within  the  corporated  limits  of  any  incor- 
porated city  or  town,  save  and  except  necessary  approaches  to 
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any  bridge  or  free  ferry.  That  the  necessary  sites  for  all  pro- 
posed bridges  across  the  Kootenai  river  and  the  necessary  ap- 
proaches thereto  and  the  construction  of  the  said  bridges,  iron 
or  steel,  shall  be  procured  and  done  in  conformity  of  law.  That 
a  special  election  of  the  qualified  electors  of  said  Lincoln  county, 
Montana,  be  called  and  the  same  is  hereby  ordered  called  to  be 
held  on  Saturday,  the  28th  day  of  October,  1911,  in  form  and 
manner  as  provided  by  law,  at  which  the  proposition  of  so  bond- 
ing the  said  county,  in  the  sum  of  one  hundred  and  twenty-five 
thousand  dollars  be  submitted  to  such  electors  for  their  approval 
or  rejection.  That  a  copy  of  this  resolution  be  spread  upon  the 
records  of  the  board  of  county  commissioners.* 

"The  following  proclamation  was  adopted:  'Be  it  resolved, 
that  a  proclamation  for  a  special  election  for  bonds  for  a  system 
of  highways  and  bridges  and  free  ferries  be  issued  and  pub- 
lished by  the  county  clerk  in  the  manner  prescribed  by  law ;  that 
the  proclamation  be  published  in  the  "Eureka  Journal,*'  the 
"Western  News''  and  the  "Libby  Herald";  and  that  the  clerk 
attach  the  seal  of  Lincoln  county  to  said  proclamation,  which 
proclamation  is  as  follows:  Election  Proclamation.  By  the 
Board  of  County  Commissioners  of  Lincoln  County,  Montana. 
By  virtue  and  in  pursuance  of  the  authority  vested  in  the  board 
of  county  commissioners  of  Lincoln  county,  Montana,  we,  Paul 
D.  Pratt,  P.  P.  Garey  and  I.  P.  Bartlett,  the  duly  elected,  quali- 
fied and  acting  commissioners  of  the  county  of  Lincoln,  state  of 
Montana,  and  as  such  constituting  the  board  of  county  commis- 
sioners of  said  Lincoln  county,  do  hereby  proclaim  that  on  Satur- 
day, the  28th  day  of  October,  1911,  there  will  be  held  in  the 
several  election  precincts  of  Lincoln  county,  state  of  Montana, 
a  special  election  by  the  qualified  electors  of  the  county  of  Lin- 
coln, to  submit  to  said  qualified  electors  for  their  approval  or 
rejection  the  proposition  to  raise  money  for  public  improvements 
desired  to  be  made  in  the  said  county  of  Lincoln,  as  follows, 
to-wit :  The  issuance  of  coupon  bonds  in  the  amount  of  one  hun- 
dred and  twenty-five  thousand  dollars,  such  bonds  to  be  redeem- 
able in  fifteen  years  and  payable  in  twenty  years,  and  to  bear 
interest  at  the  rate  of  five  per  cent  per  annum,  interest  payable 
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semi-annually  at  the  time  prescribed  by  law,  for  the  repair  and 
construction  and  improvement  of  a  system  of  highways  and 
bridges  and  free  ferries  in  accordance  with  law  within  the  county 
of  Lincoln,  as  follows,  to-wit :  Beginning  at  a  point  on  the  Lin- 
coln county  line  southerly  of  Stryker;  thence  to  continue  north- 
westerly through  Trego  and  Fortine  to  the  town  of  Eureka, 
following  the  route  of  the  existing  public  road;  thence  westerly 
to  the  village  of  Rexf ord,  following  said  route ;  thence  southerly 
and  westerly  on  the  east  and  south  side  of  the  Kootenai  river 
to  the  city  of  Libby;  thence  westerly  on  the  south  side  of  the 
Kootenai  river  to  the  village  of  Troy.  That  a  steel  or  iron  bridge 
be  constructed  across  the  Kootenai  river  at  the  town  of  Troy. 
That  a  steel  or  iron  bridge  be  constructed  across  the  Kootenai 
river  at  the  city  of  Libby.  That  a  steel  or  iron  bridge  be  con- 
structed across  the  Kootenai  river  at  the  village  of  Bexford. 
That  each  of  said  bridges  be  connected  with  and  be  a  part  of 
[said]  system  of  highways,  bridges  and  free  ferries.  That  there 
shall  be  constructed  such  other  branch  roads  leading  to  and  con- 
necting with  said  system  of  highways,  bridges  and  free  ferries 
as  the  board  of  county  commissioners  determine.  That  such  free 
ferries  as  the  board  of  county  commissioners  may  deem  neces- 
sary and  as  a  part  of  said  system  of  highways,  bridges  and  free 
ferries  shall  be  constructed  for  the  purpose  of  and  as  a  means 
of  transportation  across  the  Kootenai  river.  That  from  the  pro- 
ceeds from  the  sale  of  said  bonds  there  shall  be  appropriated  by 
the  board  of  county  commissioners  for  the  construction  and  re- 
pair and  improvement  of  said  system  of  highways,  bridges  and 
free  ferries  the  following  amounts:  The  sum  of  forty-five  thou- 
sand dollars  for  the  construction,  repair  and  improvement  of 
said  system  of  highways  and  bridges  and  free  ferries  located  and 
situated  within  the  boundaries  of  the  road  districts  of  Lincoln 
county  numbered  one,  two,  three,  four,  thirteen,  fourteen  and 
fifteen,  respectively.  The  sum  of  forty  thousand  dollars  for  the 
construction,  repair  and  improvement  of  said  system  of  high- 
ways, bridges  and  free  ferries  located  and  situated  within  the 
boundaries  of  road  districts  of  Lincoln  county  numbered  five, 
six,  seven,  eight,  nine,  sixteen,  seventeen,  eighteen  and  nineteen. 
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respectively.  The  sum  of  forty  thousand  dollars  for  the  con- 
struction,  repair  and  improvement  of  said  system  of  highways, 
bridges  and  free  ferries  located  and  situated  within  the  bound- 
aries of  the  road  districts  of  Lincoln  county  numbered  ten,  eleven, 
twelve,  twenty  and  twenty-one,  respectively.  And  in  order  that 
said  election  may  be  conducted  in  a  quiet  and  orderly  manner, 
we  do  hereby  offer  a  reward  of  one  hundred  dollars  ($100)  for 
the  arrest  and  conviction  of  any  person,  violating  any  of  the 
provisions  of  title  4,  part  1,  of  the  Revised  Codes  of  Montana  of 
1907.  In  witness  whereof  we  have  hereunto  set  our  hands  and 
caused  the  seal  of  the  county  of  Lincoln,  state  of  Montana,  to  be 
affixed  at  Libby,  the  county  seat,  this  18th  day  of  September, 
A.  D.  1911.  Done  in  open  meeting  by  the  county  commissioners. 
Paul  D.  Pratt.  J.  P.  Bartlett.  E.  P.  Garey.  Samuel  Carpen- 
ter.  Attest  by  the  county  clerk.' 

*'The  following  resolution  was  adopted:  'Be  it  resolved  that 
the  county  clerk  be  authorized  and  directed  to  do  and  perform 
any  and  aU  acts  required  by  law  and  necessary  for  the  calling 
and  conducting  of  the  special  election  to  be  held  on  October  28, 
1911,  for  the  purpose  of  submitting  to  the  qualified  electors  the 
question  of  authorizing  the  issuance  of  bonds  in  the  sum  of  one 
hundred  and  twenty-five  thousand  dollars  for  a  system  of  high- 
ways, bridges  and  free  ferries  in  Lincoln  county.'  " 

The  complaint  then  further  alleges : 

*'(6)  That  thereafter  and  pursuant  to  the  action  taken  by 
said  board  as  aforesaid,  the  said  board  by  its  said  clerk  did  pub- 
lish in  the  said  'Eureka  Journal,'  'Western  News,'  and  'Libby 
Herald'  prior  to  October  28,  1911,  and  for  the  length  of  time 
required  by  law,  said  identical  proclamation  for  said  special  elec- 
tion and  in  the  form  and  in  words  as  hereinabove  in  the  fourth 
paragraph  set  out  at  length,  and  that  no  other  notice  of  said  elec- 
tion was  g^ven. 

"  (7)  That  thereafter  on  the  28th  day  of  October,  1911,  said 
election  was  held,  pursuant  to  said  proclamation,  and  out  of  a 
total  of  660  votes  cast,  433  were  in  favor  of  said  proposed  bond 
issue  and  227  against  said  proposed  bond  issue,  but  that  at  said 
election  only  electors  whose  names  appeared  upon  the  old  regis* 
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tration  lists  prepared  and  used  for  the  general  election  of  1910 
were  permitted  to  vote,  and  that  electors  whose  names  did  not 
80  appear  upon  said  1910  registration  lists,  but  whose  names 
thirty  days  prior  to  said  election  were  duly  registered  with,  and 
did  at  the  time  of  said  election  appear  upon  the  registration  books 
of  the  clerk  of  Lincoln  county  under  the  provisions  of  Chapter 
113,  Laws  of  1911,  were  not  permitted  to  vote;  and  that  said 
election  was  the  only  election  ever  had  upon  the  proposed  bond 
issue  referred  to  in  this  complaint,  and  that  there  were  many 
electors  whose  names  did  not  appear  upon  said  list  and  who  had 
no  opportunity  to  register  and  vote  at  said  election. 

**  (8)  That  for  said  election  the  defendant  county  prepared  and 
furnished  an  official  ballot,  and  the  electors  of  said  county  used 
said  official  ballot  for  voting  upon  said  proposition  and  that  said 
proposition  was  stated  upon  said  ballot  so  used  by  said  electors 
at  said  election  in  words  as  follows  and  not  otherwise,  viz.: 

I  I  For  the  issuance  against  the  general  credit  of  Lincoln  county  of  coupon 
bonds   in   the   amount   of   one   hundred    and   twenty-five    thousand 

dollars,  the  purpose  of  said  issue  being  to  provide  funds  for  a 
■ystem  of  public  highways,  bridges  and  free  ferries  in  said  county, 
said  bonds  being  payable  in  twenty  years  and  redeemable  in  fifteen 
years,  and  bearing  interest  at  the  rate  of  five  per  cent  per  annum 
payable  semi-annually. 

I  I  Against  the  issuance  against  the  general  credit  of  Lincoln  county  of 
coupon  bonds  in  the  amount  of  one  hundred  and  twenty-five  thou- 
Band  dollars,  the  purpose  of  said  issue  being  to  provide  funds  for  a 
system  of  public  highways,  bridges  and  free  ferries  in  said  county, 
said  bonds  being  payable  in  twenty  years  and  redeemable  in  fifteen 
years,  and  bearing  interest  at  the  rate  of  five  per  cent  per  annum 
payable  semi-annually. 

"(9)  That  thereafter  on  November  6,  1911,  said  board  of 
county  commissioners,  all  members  thereof  being  present,  met  in 
special  session  and  made  an  order  directing  that  said  bonds  issue, 
in  the  sum  of  one  hundred  twenty-five  thousand  dollars  ($125,- 
000),  redeemable  in  fifteen  years  and  payable  in  twenty  years, 
bearing  interest  at  the  rate  of  five  per  cent  per  annum,  to  secure 
funds  for  the  repair,  construction  and  improvement  of  a  system 
of  highways,  bridges  and  free  ferries,  and  passed  a  further  order 
that  said  bonds  be  advertised  for  sale  for  thirty  days  in  said 
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'Eureka  Journal/  a  local  newspaper,  and  in  the  'American 
Banker'  of  New  York  City,  New  York;  and  at  said  meeting 
adopted  a  form  of  advertisement  for  the  sale  of  said  bonds, 
which  said  proceedings  as  so  had  by  said  board  more  fully  appear 
from  the  minutes  of  said  board,  and  the  board  acted  therein  as 
shown  by  said  minutes,  and  of  which  said  minutes  the  following 
is  a  full,  true  and  correct  copy : 


it  < 


it  i 


Commissioners*  Journal,  Pages  232  and  233. 

Board  convened  as  a  board  of  county  commissioners  in  a 
special  session.  Done  by  mutual  consent,  all  members  of  board 
waiving  notice  of  said  meeting. 

'*  'Upon  motion  duly  carried  the  following  resolution  was 
adopted : 

"  '  "Resolution. 

"  *  "That  the  county  of  Lincoln  issue  coupon  bonds  in  the  sum 
of  $125,000  and  such  bonds  to  be  redeemable  in  fifteen  years 
and  payable  in  twenty  years,  and  to  bear  interest  at  the  rate  of 
five  (5)  per  cent  per  annum,  interest  payable  semi-annually  at 
the  times  prescribed  by  law  to  secure  funds  for  the  repair  and 
construction  and  improvement  of  a  system  of  highways  and 
bridges  and  free  ferries  in  accordance  with  law  in  the  county 
of  Lincoln  as  authorized  at  the  election  held  October  28th,  1911." 

"  'Upon  motion  duly  carried  the  following  resolution  was 
adopted : 

"  '  "Resolution. 

"  '  "That  said  coupon  bonds  be  advertised  for  sale  and  that 
said  bids  for  the  purchase  of  said  bonds  be  advertised  for  in  a 
local  newspaper,  to- wit,  the  'Eureka  Journal,'  and  a  New  York 
newspaper,  to- wit,  the  'American  Banker'  of  New  York  City, 
N.  Y.,  for  thirty  days,  said  advertisement  to  state  the  amount 
of  said  bonds  for  sale  and  the  conditions  governing  the  submis- 
sion  and  consideration  of  bids  for  same^  advertisement  being  as 
follows: 
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"  *  **  Advertisement. 

"  '  "$125,000,  Lincoln  County,  Montana,  5  per  cent  Road  and 

Bridge  Bonds. 

'*  *  "Notice. 

**  *  "Notice  is  hereby  given  that  sealed  bids  will  be  received 
by  the  county  commissioners  of  Lincoln  county  in  the  state  of 
Montana,  at  the  ofSce  of  the  county  clerk  at  Libby,  Montana, 
until  the  4th  day  of  January,  1912,  for  the  sale  by  the  said 
county  of  $125,000  of  road  and  bridge  bonds,  the  denomination 
of  said  bonds  to  be  either  $500  or  $1,000  each,  or  the  issue  to  be 
divided  between  said  denominations,  payable  in  twenty  years  and 
redeemable  in  fifteen  years,  and  to  bear  interest  not  to  exceed 
five  per  cent  per  annum,  interest  payable  at  the  office  of  the 
county  treasurer  in  said  county  on  the  first  day  of  January  and 
July  of  each  year.  Bids  will  be  opened  in  the  council  chambers 
of  the  board  of  county  commissioners  of  Lincoln  county,  at 
Libby,  Montana,  on  Thursday,  January  4,  1912,  at  two  o'clock 
P.  M.  A  certified  check  for  $6,000  made  payable  to  John  C. 
Friend,  county  treasurer  of  Lincoln  county,  shall  be  filed  in  a 
separate  sealed  envelope  with  the  county  clerk  at  least  twenty- 
four  hours  before  the  time  set  for  the  opening  of  the  bids,  cheek 
to  be  returned  to  bidder  if  bid  is  rejected.  The  board  reserves 
the  right  to  reject  any  and  all  bids. 

"  '  "Samuel  Carpenter,  County  Clerk.'' ' 

"  (10)  That  thereafter  and  for  thirty  days  prior  to  January  4, 
1912,  said  advertisement  for  the  sale  of  said  bonds  was  published 
in  said  'Eureka  Journal'  and  said  'American  Banker'  of  New 
York  City,  in  the  words  and  form  as  declared  and  adopted  by 
said  board  and  as  in  the  foregoing  paragraph  set  out,  and  no 
other  advertisement  or  notice  for  the  sale  of  said  proposed  bonds 
or  any  of  them  was  ever  made,  had,  or  given. 

"(11)  That  thereafter  on  January  4,  1912,  at  a  meeting  of 
said  board  the  bid  of  N.  W.  Halsey  &  Co.  of  Chicago  for  said 
bonds  was  approved  and  accepted  as  the  best  bid,     •    •    • 

"  (12)  That  thereafter  on  February  5,  1912,  pursuant  to  notice 
theretofore  given,  the  said  board  of  county  commissioners  met  in 
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special  session  at  Libby,  Mont.,  and  passed  a  resolution  directing 
that  said  bonds  issue,  and  adopted  a  form  of  bond;  and  passed 
a  further  order  directing  that  the  said  bonds  be  prepared  and 
executed,  and,  when  so  executed,  delivered  to  the  county  treas- 
urer of  Lincoln  county  and  by  him  surrendered  to  said  N.  W. 
Halsey  &  Co.  upon  payment  by  it  to  the  said  county  treasurer 
of  the  amount  of  said  bid;  which  said  proceedings  had  by  said 
board  and  these  resolutions  passed  and  form  of  bond  adopted, 
and  as  they  appear  upon  the  minutes  of  said  meeting,  are  in  de- 
tail as  follows: 

'*  'Commissioners'  Journal. 

"  'The  following  resolution  was  passed  by  the  board,  all  mem- 
bers voting  aye : 

««  *  "Whereas,  at  an  election  duly  called  and  held  in  Lincoln 
county,  Montana,  after  notice  thereof  had  been  duly  given  for 
the  time  and  in  the  manner  required  by  law,  more  than  a  ma- 
jority of  the  votes  cast  were  in  favor  of  authorizing  the  issue 
of  the  road  and  bridge  bonds  of  said  county  to  the  amount  of 
one  hundred  and  twenty-five  thousand  dollars  ($125,000) : 

<i  i «« Therefore,  be  it  resolved,  by  the  board  of  county  com- 
missioners of  Lincoln  county,  Montana,  that  for  the  purpose  of 
constructing  roads  and  bridges  in  Lincoln  county,  there  are 
hereby  directed  to  be  issued  one  hundred  and  twenty-five  (125) 
road  and  bridge  bonds  of  one  thousand  dollars  ($1,000)  each, 
dated  the  first  day  of  January,  1W2,  and  becoming  due  twenty 
(20)  years  after  date  and  payable  at  the  option  of  Lincoln 
county  fifteen  (15)  years  after  date,  which  said  bonds  shall  bear 
interest,  evidenced  by  coupons,  at  the  rate  of  five  (5)  per  centum 
per  annum,  payable  semi-annually,  on  the  first  day  of  January 
and  July  in  each  year,  both  principal  and  interest  of  said  bonds 
to  be  made  payable  at  the  banking  house  of  N.  W.  Halsey  &  Com- 
pany in  the  city  of  Chicago,  Illinois.  Said  bonds  shall  be  sealed 
with  the  county  seal,  and  said  bonds  and  coupons  shall  be  signed 
by  the  chairman  of  the  board  of  county  commissioners  and  by 
the  county  treasurer  and  be  countersigned  by  the  county  clerk; 
and  said  bonds  shall  be  substantially  in  the  following  form: 
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"  *  **No. ,  $1,000. 

*'  *  "United  States  of  America, 

'**  "  State  of  Montana. 
Lincoln  County  Road  and  Bridge  Bond. 

Know  all  men  by  these  presents,  that  the  county  of  Lin- 
coln, in  the  state  of  Montana,  for  value  received,  hereby  promise 
to  pay  to  the  bearer  one  thousand  dollars,  lawful  money  of  the 
United  States  of  America,  on  the  first  day  of  January,  1932, 
with  interest  on  the  said  sum  from  the  date  hereof  until  paid 
at  the  rate  of  five  (5)  per  centum  per  annum  payable  semi- 
annually on  the  first  day  of  January  and  of  July  in  each  year 
on  presentation  and  surrender  of  the  interest  coupons  hereto  at- 
tached. Both  principal  and  interest  of  this  bond  are  hereby 
made  payable  at  the  banking  house  of  N.  W.  Halsey  &  Company 
in  the  city  of  Chicago,  Illinois.  This  bond  is  redeemable  at  the 
option  of  Lincoln  county  at  any  time  after  January  1,  1927. 
This  bond  is  issued  by  the  county  of  Lincoln  for  the  purpose  of 
constructing  roads  and  bridges  in  said  county,  pursuant  to  the 
provisions  of  section  2905  et  seq,  of  the  Political  Code  of  Mon- 
tana, and  of  an  election  duly  called  and  held  in  conformity  with 
the  resolution  of  the  board  of  county  commissioners  of  said 
county  duly  passed.  And  it  is  hereby  certified  and  recited  that 
all  acts,  conditions  and  things  required  by  the  laws  and  the  Con- 
stitution of  the  state  of  Montana  to  be  done  precedent  to  and 
in  the  issuance  of  this  bond  have  been  properly  done,  happened 
and  been  performed  in  regular  and  due  form  as  required  by  law, 
and  that  the  total  indebtedness  of  the  said  county,  including  this 
bond,  does  not  exceed  the  constitutional  or  statutory  limitations. 
In  witness  whereof,  the  board  of  county  commissioners  of  Lin- 
coln county,  Montana,  have  caused  this  bond  to  be  signed  by  the 
chairman  of  said  board  and  by  the  county  treasurer,  counter- 
signed by  the  county  clerk,  with  the  county  seal  hereto  affixed 
and  the  coupons  hereto  attached  to  be  executed  by  the  engraved 


46  Mont.]  Reid  v.  Lincoln  County  bt  al.  49 

facsimile  signatures  of  said  officers,  this  first  day  of  January, 
1912. 

"  '  " ,  Chairman. 

**  '  "Countersigned: 

*' ' '' ,  County  Clerk. 

"  *  ** Signed  and  registered: 


it   i   n 


,  County  Treasurer. 

** '  "Form  of  Coupon. 

"  '  "On  the  first  day  of  ^^^^^^^^  19—,  the  county  of  Lincoln, 
Montana,  promises  to  pay  to  bearer  twenty-five  dollars  ($25.00) 
at  the  banking  house  of  N.  W.  Halsey  &  Company  in  the  city  of 
Chicago,  Illinois,  for  interest  due  that  day  on  its  road  and  bridge 
bond,  dated  January  1,  1912. 

"  *  "No. . 

"*" ,    Chairman. 

"  *  " ,  County  Treasurer. 

"  *  "Countersigned: 

"  '  " ,  County  Clerk.'* 

"  *Said  bonds,  when  executed  as  herein  provided,  shall  be  de- 
livered to  the  county  treasurer,  who  shall  register  the  same  in 
the  books  of  his  office  and  shall  thereupon  deliver  the  same  to  the 
purchasers  thereof  on  receiving  payment  therefor. 

"  'Upon  motion  duly  carried  board  adjourned  to  Monday, 
March  4,  1912,  at  ten  o'clock  A.  M.,  to  meet  in  regular  session 
as  provided  by  section  2891  of  the  Revised  Codes  of  Montana 
of  1907. 

"  'This  to  be  due  and  legal  notice  to  all  members  of  the  board 
to  be  present  at  regular  quarterly  meeting,  March  4th,  1912. 

"  'PAUii  D.  Pbatt, 
"  'Chairman  Board  of  County  Commissioners. 

"'Attest:  Samuel  Carpenter,  County  Clerk.' 

"  (13)  That  the  proceedings  for  the  issuance  of  said  bonds  are 
invalid,  and  said  bonds,  if  issued,  are  and  will  be  illegal,  void, 
and  invalid  for  the  following  reasons,  among  others,  to- wit : 

46  Mont.- 
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"(1)  That  each  and  all  of  the  proceedings  had  and  taken  by 
said  board  of  county  commissioners  relative  to  said  proposed  bond 
issue  at  said  meeting  of  September  18,  1911,  and  subsequent 
thereto,  are  illegal  and  void  for  the  reason  that  no  legal  or  suffi- 
cient notice  of  said  meeting  was  given.  That  the  minute  entry 
notice  of  September  9,  1911,  purported  to  be  given  is  illegal, 
fatally  defective,  and  void,  for  the  reason  that  it  fails  to  specify 
the  business  to  be  transacted  at  said  proposed  meeting,  and  that 
public  notice  of  said  meeting,  or  business  to  be  transacted  thereat, 
was  not  given  as  required  by  law. 

**  (2)  That  said  board  of  county  commissioners,  in  all  proceed- 
ings had  and  taken  by  it  relative  to  said  proposed  bond  issue, 
has  acted  upon  and  treated  said  proposed  bond  issue  and  the  var- 
ious purposes  for  which  the  funds  to  be  realized  therefrom  are  to 
be  used  as  one  single  and  entire  proposition  and  purpose,  and 
submitted  the  same  to  the  electors  of  said  Lincoln  county,  and 
said  electors  voted  thereon  as  one  entire  proposition,  and  plain- 
tiff alleges  that  said  proposed  improvements  for  which  said  bonds 
are  attempted  to  be  issued  and  the  purposes  of  said  proposed 
bond  issue  do  not  constitute  a  'single  purpose'  within  the  mean- 
ing of  the  provisions  of  the  Constitution  and  laws  of  this  state, 
but  in  fact  constitute  numerous  separate  and  distinct  purposes 
as  follows:  First,  that  the  proposed  highway  from  the  eastern 
boundary  of  Lincoln  county,  running  thence  westerly  through 
Trego  and  Fortine  to  the  town  of  Eureka,  and  from  thence  to 
the  village  of  Rexford,  and  from  thence  along  the  easterly  and 
southerly  side  of  the  Kootenai  river  to  the  city  of  Libby,  and 
thence  continuing  on  the  same  side  of  said  Kootenai  river  to 
the  village  of  Troy,  constitutes  a  separate  and  distinct  'single 
purpose'  itself.  Second,  that  the  proposed  construction  of  the 
steel  bridge  at  Troy  constitutes  a  separate  and  'single  purpose' 
in  itself.  Third,  that  the  proposed  construction  of  the  steel 
bridge  at  Libby  constitutes  a  separate  and  single  purpose  in 
itself.  Fourth,  that  the  proposed  construction  of  the  steel  bridge 
at  Bexford  constitutes  a  separate  and  single  purpose  in  itself. 
Fifth,  that  the  construction  and  operation  of  each  of  said  pro- 
posed ferries   constitute  each  a   separate    and   single  purpose. 
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Sixth,  that  the  proposed  construction  of  each  of  'such  other 
branch  roads  leading  to  and  connecting  with  aaid  system  of  high- 
ways, bridges,  and  free  ferries  as  the  board  of  county  commis- 
sioners  may  determine'  constitute  each  a  separate  and  single 
purpose,  and  that  each  of  said  propositions  should  have  been 
submitted  to  the  electors  of  said  county  as  separate  and  distinct 
propositions,  and  that  before  submitting  such  propositions  the 
board  should  have  determined  the  amount  of  money  necessary 
and  required  to  be  raised  for  the  purpose  of  carrying  out  each 
of  said  separate  propositions  and  should  have  given  the  electors 
an  opportunity  to  declare  separately,  for  or  against  any  or  all 
of  said  propositions,  but  that  at  said  election  said  right  was  de- 
nied to  said  electors. 

"(3)  That  the  proceedings  of  the  board  of  county  commis- 
sioners for  the  calling  of  said  special  election,  and  the  proclama- 
tion issued  and  published  therefor,  specify  it  to  be  one  of  the 
purposes  of  said  proposed  bond  issue  to  raise  funds  for  the 
construction  of  free  ferries,  but  that  at  no  place  in  said  pro- 
ceedings or  in  any  subsequent  proceedings  had  by  said  board 
relative  to  said  proposed  bond  issue  is  it  specified  how  many 
such  ferries  are  to  be  constructed,  or  at  what  place  such  ferries 
or  any  of  them  are  to  be  operated,  and  such  proceedings  are  in 
said  respects  so  indefinite  and  uncertain  as  to  wholly  fail  to  de- 
termine any  of  said  matters  relative  to  said  ferries  and  failed 
to  impart  to  the  electors  of  said  county  any  knowledge  or  infor- 
mation relative  thereto.  That  said  purpose  for  raising  funds 
for  said  free  ferries  is  an  inseparable  and  interdependent  part 
of  the  entire  proposed  bond  issue,  and  of  itself,  on  account  of 
said  defect  in  not  stating  said  purpose,  invalidates  and  makes 
null  and  void  all  the  proceedings  relative  to  the  entire  bond 
issue. 

**(4)  That  the  proceedings  of  the  board  of  county  commis- 
sioners for  calling  said  special  election,  and  the  proclamation  is- 
sued and  published  therefor,  specify  it  to  be  one  of  the  purposes 
of  the  proposed  bond  issue  to  raise  funds  by  means  of  which 
'there  shall  be  constructed  such  other  branch  roads  leading  to 
and  connecting  with  said  system  of  highways,  bridges,  and  free 
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ferries  as  the  board  of  county  commissioners  determine';  and 
that  at  no  place  in  said  proceedings  is  there  a  more  definite  state- 
ment than  as  above  recited,  nor  is  there  in  said  proceedings  at 
any  place  any  statement,  order,  or  declaration,  by  said  board  of 
county  commissioners,  or  at  all,  as  to  how  many  'such  other 
branch  roads'  are  to  be  constructed,  or  where  the  same  are  to  be 
located,  or  what  termini,  if  any,  they  are  to  have,  or  what  pro- 
portion  of  said  funds  are  to  be  used  and  appropriated  for  the 
purpose  of  constructing  said  branch  roads  or  any  of  them.  That 
in  this  respect  said  proceedings  and  the  whole  thereof  are  en- 
tirely too  indefinite  and  uncertain,  and  failed  to  impart  to  the 
elector  or  to  anyone  any  definite  or  any  knowledge  or  informa- 
tion relative  to  such  proposed  *  branch  roads,'  the  number  thereof, 
the  location  thereof,  or  the  termini  thereof,  or  the  cost  of  con- 
struction of  each  or  any  or  all  of  them,  or  at  all,  and  that  the 
purpose  of  raising  funds  for  the  construction  of  'such  other 
branch  roads'  was  made  an  inseparable  and  interdependent  part 
of  said  entire  proposed  bond  issue,  and  that  said  uncertainty  and 
indefiniteness  in  said  proceedings  and  in  said  order  calling  said 
special  election,  and  in  said  election  proclamation,  and  through- 
out said  proceedings  relative  to  'such  other  branch  roads'  and 
such  proposed  free  ferries,  makes  indefinite  and  uncertain  said 
entire  proceedings  relative  to  said  proposed  bond  issue,  and 
makes  said  proceedings  illegal  and  void. 

"(5)  That  said  board  of  county  commissioners,  defendants 
herein,  have  exceeded  the  power  given  them  by  the  Constitution 
and  statutes  of  the  state  of  Montana,  in  each  and  every  step 
taken  in  or  toward  the  issue  of  said  bonds,  or  any  of  them,  in  this, 
to-wit:  That  they  have  included  in  the  purpose  of  said  proposed 
issue  the  construction  of  free  ferries,  and  no  power  is  given  by 
the  Constitution,  nor  the  statutes  of  the  state  of  Montana,  to 
counties  .or  boards  of  county  commissioners,  or  to  either  of  them, 
to  issue  coupon  or  other  bonds  to  provide  funds  to  be  used  for  the 
construction  of  free  ferries,  and  that  the  proposition  of  raising 
funds  by  means  of  said  proposed  bonds  for  the  purpose  of  con- 
structing such  proposed  free  ferries  is  under  said  proceedings 
an  inseparable  and  interdependent  part  of  said  entire  proceeding. 
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"  (6)  That  the  advertisement  of  the  proposed  sale  of  said  bonds, 
published  in  said  'Eureka  Journal'  and  in  said  'American 
Banker*  of  New  York  City,  and  each  of  them,  is  illegal  and  void, 
for  the  reason  that,  prior  to  adopting  the  form  of  said  advertise- 
ment and  publishing  the  same,  said  board  of  county  commis- 
sioners wholly  failed  to  pass  any  order  adopting  a  form  of  said 
proposed  bond ;  and  said  advertisement  fails  to  definitely  specify 
the  denominations  of  said  proposed  bond,  or  the  number  thereof, 
or  the  date  that  said  bonds  are  to  bear,  and  fails  to  advise  prospec- 
tive purchasers  that  they  are  entitled  to  receive  such  amount  or 
proportion  of  said  bonds  as  they  or  any  of  them  may  desire  to 
purchase,  and  fails  to  state  that  said  bonds  are  also  for  free 
ferries. 

"(7)  That  said  bonds  have  not  been  legally  or  properly  or 
at  all  advertised  for  sale  as  required  by  law,  or  at  all,  among 
other  things  in  this:  That  the  order  of  said  board  of  county 
commissioners  directing  the  issuance  of  said  proposed  bonds  and 
fixing  the  form  thereof  was  not  made  until  the  5th  day  of  Feb- 
ruary, 1912,  and  that  since  the  making  of  said  order  none  of  said 
bonds  as  fixed  and  determined  by  said  order  have  been  adver- 
tised for  sale  as  required  by  law,  or  at  all,  and  that  the  said  board 
of  county  commissioners  intend  to  deliver  said  bonds  and  each  of 
them  as  so  fixed  and  determined  by  said  order  of  February  5, 
1912,  without  any  or  further  advertisement  for  the  sale  thereof, 
and  plaintiff  verily  believes  and  alleges  that  unless  restrained 
by  an  order  of  this  court  said  defendants  will  deliver  said  bonds 
and  each  of  them  to  said  N.  W.  Halsey  &  Co.  without  further  or 
any  advertisement  for  the  sale  of  said  bonds. 

** (8)  Plaintiff  further  alleges:  That  the  form  of  bond  adopted 
and  ordered  issued  by  said  board  of  county  commissioners  on 
February  5,  1912,  which  form  is  fully  set  out  in  paragraph  11 
of  this  complaint,  is  illegal  and  void  for  the  reason  that  each  of 
said  bonds  recites  upon  its  face  that  *this  bond  is  issued  by  the 
county  of  Lincoln  for  the  purpose  of  constructing  roads  and 
bridges  in  said  county, '  and  makes  no  reference  to  the  fact  that 
a  portion  of  said  bonds  were  voted  and  are  purported  to  be  issued 
for  the  purpose  of  free  ferries.     That  said  statement  in  said 
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bonds  as  to  their  purpose  is  misleading,  and  that  plaintiff  as  a 
taxpayer  is  entitled  to  have  said  bonds  show,  and  in  order  to  be 
legal  said  bonds  should  show,  the  purpose  for  which  they  were 
issued,  so  that  all  purchasers  and  subsequent  holders  thereof 
may  be  fully  charged  with  knowledge  of  the  purpose  or  purposes 
for  which  said  bonds  are  issued.  That,  in  view  of  the  preceding 
proceedings  had  relative  to  said  proposed  bond  issue,  said  form 
as  so  adopted  by  said  board  of  county  commissioners  on  said  5th 
day  of  February,  1912,  is  improper,  illegal,  and  void  and  not  in 
conformity  with  the  proceedings  had  relative  to  said  bond  issue 
and  is  misleading  for  the  reason  that  said  bonds  and  each  of  them 
as  proposed  to  be  issued  and  delivered  fail  to  recite  upon  their 
face,  or  at  all,  that  the  same  are  also  issued  for  the  purpose  of 
raising  funds  for  free  ferries. 

''  (9)  That  said  board  of  county  commissioners  are  proceeding 
to  issue  said  bonds  in  the  form  and  pursuant  to  the  order  there- 
for made  and  adopted  by  said  board  on  the  5th  day  of  February, 
1912.  That  said  order  directing  the  issuance  of  said  bonds  is  at 
fatal  variance  with  the  proceedings  theretofore  had  relative  to 
said  bond  issue,  and  particularly  at  fatal  variance  with  the  order 
of  September  18,  determining  the  necessity  for  said  bond  issue, 
and  directing  said  election  to  be  called,  and  election  proclamation 
published  for  said  election,  and  with  subsequent  proceedings, 
particularly  in  this:  That  in  all  of  said  proceedings  up  to  said 
5th  day  of  February,  1912,  it  was  ordered  and  directed  and  pro- 
claimed to  be  part  of  the  purpose  of  said  proposed  bond  issue 
to  raise  money  to  be  used  for  the  purpose  of  constructing  high- 
ways, bridges,  and  free  ferries,  whereas  said  order  of  February 
5  declares  that  said  bonds  be  issued  'for  the  purpose  of  construct- 
ing roads  and  bridges  in  Lincoln  county, '  and  makes  no  reference 
to  and  ignores  the  matter  of  free  ferries  for  which  a  portion  of 
said  bonds  were  originally  declared  by  said  board  of  county 
commissioners,  and  voted  by  said  electors,  and  that  the  issue 
of  said  bonds  in  the  form  prescribed  by  and  pursuant  to  said 
order  of  February  5, 1912,  is  illegal  and  void,  among  other  things 
on  account  of  said  fatal  variance,  and  that  in  any  event,  before 
said  bonds  can  be  legally  issued,  it  is  necessary  for  said  board 
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• 

to  pass  a  new  order  directing  the  issuance  and  the  form  of  said 
bonds. 

"  (10)  That  the  funds  which  will  be  realized  from  said  bond 
issue,  if  consummated,  will  be  and  are  grossly  insufficient  and  in- 
adequate in  amount  to  effect  or  carry  out  all  the  purposes  for 
which  said  bonds  were  voted,  and  that  by  reason  of  such  inade- 
quacy many  of  the  purposes  for  which  said  bonds  were  voted  and 
are  purported  to  issue  will  be  defeated  and  can  neither  be  car- 
ried out  nor  effected  from  the  funds  to  be  realized  from  said 
proposed  bond  issue. 

''(11)  That  the  official  ballots  used  at  said  election  failed  to 
state  said  proposition  and  the  terms  thereof  explicitly  and  at 
length,  and  that  the  proposition  as  stated  upon  said  ballot  was 
not  stated  thereon  as  required  by  law,  nor  was  it  stated  explicitly 
or  at  length,  or  sufficiently  to  fully  or  fairly  advise  the  voter 
as  to  the  proposition  upon  which  he  was  voting. 

**  (12)  That  none  of  the  proposed  highways  mentioned  in  said 
proceedings  and  proposed  to  be  constructed  from  the  funds  to  be 
realized  from  said  proposed  bond  issue,  except  the  old  county 
road  from  the  western  boundary  of  Lincoln  county  and  Rexford 
via  Stryker,  Portine,  and  Eureka,  have  ever  been  laid  out  or  have 
any  existence  whatsoever,  and  that  at  present  there  are  no  such 
county  roads,  and  that  no  petition  or  petitions  for  the  laying 
out  or  establishment  of  said  roads  or  any  of  them  have  been  signed 
or  made  by  ten  or  a  majority  or  any  of  the  freeholders  of  the 
road  district  or  districts  or  of  any  of  the  road  districts  for,  or  in 
which  said  proposed  highways  are  to  be  laid  out  or  constructed 
from  said  funds,  and  that  no  such  or  any  petitions  prior  to  the 
commencement  of  this  action  or  at  all  have  been  filed  with  said 
board  of  county  commissioners  therefor. 

/'  (13)  That  there  is  now  no  existing  public  highway,  nor  has 
there  been  any  petitioned  for  by  freeholders  as  required  by  law 
or  at  all,  leading  to,  from,  or  across  the  Kootenai  river  at  the 
proposed  site  of  the  proposed  bridge  at  Rexford.  That  there  is 
now  no  existing  public  highway,  nor  has  there  been  any  peti- 
tioned for  by  freeholders  as  required  by  law  or  at  all,  leading 
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to,  from,  or  across  the  Kootenai  river  at  the  proposed  site  of  the 
proposed  bridge  at  Troy. 

**(14)  That  no  petition  has  ever  been  made  or  filed  with  said 
board  of  county  commissioners  by  which  it  is  made  to  appear, 
or  at  all,  that  it  is  necessary  to  keep  or  maintain  any  of  the 
proposed  public  ferries  proposed  to  be  constructed  from  the  funds 
to  be  realized  from  said  bond  issue,  nor  has  there  ever  been  made 
or  filed  with  said  board,  or  at  all,  any  petition  whatsoever  re- 
questing the  establishment  of  any  of  said  proposed  free  public 
or  other  ferries. 

"(15)  That  the  Kootenai  river,  across  which  said  bridges  are 
proposed  to  be  constructed,  is,  at  the  point  where  said  bridge 
at  Rexford  is  to  be  constructed,  a  navigable  stream,  under  the 
laws  of  the  United  States  and  the  state  of  Montana,  for  the 
purpose  of  transportation  of  persons  and  freight  between  points 
in  the  Dominion  of  Canada  and  United  States,  and  between 
points  within  the  state  of  Montana.  That  none  of  said  defend- 
ants have  had,  ever  received,  or  now  have  any  power  or  authority 
to  construct  any  of  said  bridges  across  said  navigable  stream 
without  first  obtaining  authority  therefor  from  the  government 
of  the  United  States  and  from  the  state  of  Montana,  which  au- 
thority, or  permission,  has  never  been  granted  by  either  the  gov- 
ernment of  the  United  States,  or  any  of  its  officers,  or  the 
said  state  of  Montana,  to  said  defendants  or  anyone,  except  that 
since  the  commencement  of  this  action,  and  on  or  about  the  1st 
day  of  March,  1912,  and  at  the  instance  of  the  defendants,  a  bill 
was  passed  by  the  Congress  of  the  United  States  authorizing  the 
construction  of  said  bridges  across  the  said  Kootenai  river,  which 
said  bill  may  become  a  law  at  any  time  upon  the  approval  of 
the  President,  which  bill  the  President  has  since  approved." 

1.  The  first  contention  of  the  appellant  is  that  the  board  -of 
[1]  county  commissioners  was  not  legally  in  session  on  Septem- 
ber 18.  This  contention  is  disposed  of  by  a  consideration  of  the 
fact  that  all  of  the  members  were  present  and  acting  as  a  board 
of  county  commissioners,  pursuant  to  a  previous  resolution  of  the 
board ;  so  that  the  question  of  notice  of  the  meeting  became  alto- 
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gether  immaterial.  (See  Morse  v.  Granite  County,  44  Mont.  78, 
119  Pac.  286.) 

2.  It  is  also  contended  ''that  the  order  and  notice  of  election 
[2]  did  not  sufficiently  describe  the  purpose  of  said  bond  issue, 
or  the  highways  to  be  constructed;  that  they  were  too  general 
and  indefinite,  and  delegate  to  the  board  discretion  as  to  the  pur- 
poses for  which  the  money  should  be  expended,  in  allowing  them 
to  construct  such  ferries  and  branch  roads  as  they  may  desire ; 
and  said  order  and  notice  were  therefore  void."  We  think  the 
criticism  is  unmerited.  Section  2935,  Revised  Codes,  merely  pro- 
vides that  the  notice  of  election  shall  clearly  state  the  object 
of  the  loan.  This  means  the  general  object  of  the  loan.  It  is 
not  necessary  to  specify  all  of  the  details.  So  long  as  a  reason- 
ably comprehensive  notice  is  given,  the  courts  have  no  power  to 
declare  it  insufficient.  DiflPerent  states  have  different  require- 
ments; but,  if  our  own  statutory  mandates  are  complied  with, 
no  other  notice  need  be  given.  {MaJisur  v.  City  of  Poison,  45 
Mont.  585,  125  Pac.  1002.) 

Article  XIII,  section  5,  of  the  state  Constitution,  provides  that 
no  county  shall  incur  any  indebtedness  or  liability  for  any 
single  purpose  to  an  amount  exceeding  $10,000  without  the  ap- 
proval of  a  majority  of  the  electors  therein  voting  at  an  election 
provided  by  law.  This  constitutional  restriction  is  a  limitation 
upon  the  authority  of  the  board  of  county  commissioners ;  it  has 
no  reference  to  the  power  of  the  people.  We  agree  with  the 
learned  counsel  for  the  appellant  that  this  provision  was  intended 
to  vest  in  the  electors  of  the  county  the  power  to  determine 
whether  a  proposed  indebtedness,  exceeding  $10,000,  for  the  con- 
struction of  certain  contemplated  improvements,  shaU  be  in- 
curred. But  counsel  place  altogether  too  narrow  and  rigid  a 
construction  upon  the  constitutional  and  statutory  provisions  re- 
lating to  the  subject.  Unless  expressly  or  impliedly  prohibited 
from  so  doing  by  other  constitutional  declarations,  the  people  of 
a  county  may  spend  their  money  for  any  object  which  they  may 
desire.  The  power  of  the  board  of  county  commissioners  is 
limited,  but  that  of  the  people  themselves  is  unlimitedi  save  as 
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heretofore  suggested.  They  may  intrust  to  the  board  the  ex- 
penditure of  their  funds  if  they  see  fit.  They  may  rely  upon  the 
judgment  and  discretion  of  the  board  to  any  extent  they  desire ; 
and  the  only  condition  precedent  to  a  delegation  of  authority 
by  them  is  that  the  board  shall  give  such  notice  of  its  contem- 
plated action  as  will  enable  them  to  vote  intelligently  thereon 
and  in  such  a  way  that  it  shall  not  become  necessary  to  accept 
or  reject  one  of  two  or  more  projects,  which  have  no  reasonable 
relation  to  each  other,  in  order  to  express  satisfaction  or  dis- 
satisfaction with  others  which  are  improperly  submitted  as  one 
general  plan.  It  was  therefore  permissible  for  the  people  of 
Lincoln  county  to  delegate  to  the  board  of  county  commissioners 
the  power  to  exercise  a  reasonable  discretion  as  to  the  details  of 
the  plan  of  contemplated  improvements.  The  matter  of  con- 
structing branch  roads  was  simply  a  detail  of  the  main  project. 
Not  any  branch  roads  may  be  necessary.  On  the  other  hand,  it 
may  be  found  advisable,  in  carrying  the  general  scheme  into 
effect,  to  spend  a  portion  of  the  money  for  branch  roads.  If 
it  is,  the  power  of  the  board  in  the  construction  thereof  will  be 
limited  to  such  as  are  not  independent  improvements  in  them- 
selves, but  are  necessary  and  germane  to  the  main  proposition. 

The  construction  of  a  ferry  is,  ordinarily,  a  matter  of  rela- 
tively small  expense.  Unlike  an  expensive  bridge  across  a  river 
like  the  Kootenai,  it  may,  we  think,  well  be  considered  as  a  mere 
detail  or  incident  of  the  highway.  It  seems  to  us  it  may  be  pre- 
sumed that  the  people  would  unhesitatingly  intrust  to  the  board 
of  county  commissioners  so  relatively  unimportant  a  detail  as  the 
selection  of  sites  for  ferries  and  the  manner  of  construction 
thereof.  A  ** ferry"  is  simply  a  movable  portion  of  a  highway 
where  it  crosses  a  stream.  {Hackett  v.  Wilson,  12  Or.  25,  6  Pac. 
652.) 

3.  It  was  sufficient  to  state  the  amount  of  money  necessary 
[3]  to  accomplish  the  general  purpose.  {Morse  v.  Oranite 
County,  supra,) 

4.  Inasmuch  as  only  those  electors  whose  names  appeared  on 
the  registration  lists  of  1910  were  permitted  to  vote,  it  is  con- 
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tended  that  the  election  was  void.  AH  that  the  Constitution 
requires  is  that  the  plan  shall  receive  the  approval  of  a  majority 
of  the  electors  of  the  county  voting  at  an  election  provided  by 
law.  Section  491,  Revised  Codes,  declares  that,  at  any  special 
election  held  for  any  purpose  in  any  county,  copies  of  the  official 
register  and  check  list  which  were  printed  or  written  before  and 
used  at  the  next  preceding  general  election  must  be  used,  and  no 
new  registration  need  be  made.  It  is  claimed  that  this  provision 
is  unconstitutional.  But  the  election  should  be  held  valid  unless 
[4]  it  appears  that  a  sufficient  number  of  legal  voters  to  have 
changed  the  result  were  prevented  from  casting  their  ballots. 
(State  ex  rel  Fletcher  v.  Rnhe,  24  Nev.  251,  52  Pac.  274.)  **An 
election  should  not  be  made  void  on  a  mere  abstraction  not  af- 
fecting the  result."  (Weil  v.  Calhaun  (C.  C),  25  Fed.  865.) 
''If  a  registry  is  had  under  an  unconstitutional  law  and  an  elec- 
tion held  upon  the  basis  of  such  registry,  there  can  be  little,  if 
any,  doubt  that  the  election  will  be  held  valid,  unless  it  is  shown 
that  a  sufficient  number  of  legal  voters  to  have  changed  the  re- 
sult were  prevented  by  such  law  from  casting  their  ballot."  (6 
Am.  ft  Eng.  Ency.  of  Law,  2d  ed.,  p.  769.)  No  such  showing 
was  made  in  this  case. 

5.  It  is  contended,  also,  that  the  ballot  used  did  not- sufficiently 
state  the  proposition  to  be  voted  on. 

Section  2938,  Revised  Codes,  relates  to  forms  of  ballots  to  be 
[5]  used  at  elections  wherein  any  question  or  proposition  of,  or 
relating  to,  bonds  is  submitted  to  the  people.  It  provides  that  the 
ballot  shall  state  the  bonding  proposition  and  the  terms  thereof 
explicitly  and  at  length.  We  think  the  form  of  ballot  was  suffi- 
ciently comprehensive  and  explicit.  It  was  not  necessary  to  state 
therein  the  course,  termini,  or  exact  location  of  the  proposed 
highway,  or  the  number  or  location  of  the  proposed  bridges  and 
ferries.  The  fundamental  and  initial  question  to  be  determined 
in  all  cases  is  whether  the  people  are  willing  to  authorize  the 
commissioners  to  spend  a  definite  amount  of  money  for  a  certain 
public  improvement.  It  was  declared,  in  argument  by  counsel 
for  both  sides,  that  Lincoln  county,  one  of  the  new  counties  of 
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the  state,  is  almost  devoid  of  the  necessary  highway  facilities  to 
enable  the  people  to  get  from  one  part  of  the  county  to  another 
without  great  expense  and  loss  of  time.  The  resolution  of  the 
county  commissioners  recites  that  in  their  judgment  it  is  essen- 
tial to  the  future  growth  and  prosperity  of  the  county  that  an 
adequate  system  of  highways,  bridges,  and  ferries  be  constructed, 
all  connected,  and  making  accessible  each  city  and  town  in  the 
county.  We  know  that  large  portions  of  the  county  are  moun- 
tainous and  that  many  large  streams  flow  within  its  borders. 
The  project  as  proposed  does  not  deal  with  separate  improve- 
ments, independent  of  each  other,  and  disconnected  in  point  of 
utility.  It  is  one  large  scheme  involving  a  system  of  highways, 
bridges,  and  free  ferries.  We  think  the  employment  of  the  word 
"system,*'  qualified  by  the  information  that  it  relates  to  high- 
ways, bridges,  and  free  ferries,  which  is  descriptive  of  what  the 
plan  or  system  comprehends,  was  a  sufficient  compliance  with 
the  terms  of  the  statute.  The  opportunity  is  perhaps  as  pro- 
pitious as  any  which  may  occur  for  a  declaration  by  this  court 
that  our  constitutional  and  statutory  laws  were  designed  to  clothe 
the  boards  of  county  commissioners  of  the  state  with  large  dis- 
cretionary powers  in  dealing  with  projects  like  the  one  we  have 
under  consideration.  Certain  well-defined  constitutional  restric- 
tions must  at  all  times  be  recognized  and  observed;  but,  aside 
from  these,  the  policy  of  the  law  is  that  the  mere  details  of  con- 
templated public  improvements  shall  be  left  to  their  discretion. 
Where  explicit  statutory  directions  are  given,  they  must,  of 
course,  be  complied  with ;  but  all  that  is  necessary  in  the  initia- 
tion of  a  plan  like  the  instant  one  is,  in  general,  that  the  people 
shall  be  given  an  opportunity  to  intelligently  exercise  their  judg- 
ment. If  county  boards  and  similar  administrative  bodies  are 
to  be  continually  harassed  and  hampered  by  the  nice  technicali- 
ties of  the  law,  oftentimes  lacking  in  substance  and  devoid  of  real 
merit,  the  settlement  and  development  of  this  vast  northwestern 
empire  will  be  greatly  impeded  and  retarded.  As  we  read  the 
statutes,  the  policy  of  the  law-making  bodies  has  been,  rather, 
to  make  proceedings  like  the  one  in  question  as  expeditious, 
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simple,  and  inexpensive  as  possible,  to  accomplish  the  desired  re- 
sult, always  bearing  in  mind,  as  heretofore  suggested,  that  the 
consent  of  the  people  must  be  founded  in  an  intelligent  under- 
standing on  their  part  of  the  general  purpose  for  which  the 
money  is  to  be  expended.  In  preparing  the  ballot  it  was  only 
necessary  to  substantially  follow  the  directions  of  the  statute. 
(Tinkel  v.  Oriffin,  26  Mont.  426,  68  Pac.  859.) 

6.  The  form  of  bond  omits  any  reference  to  ferries;  but,  as 
[6]  we  have  heretofore  decided  that  a  ferry  is  merely  a  portion 
of  the  highway,  the  omission  was  immaterial. 

7.  We  also  regard  the  recital  therein  that  all  statutory  and  con- 
stitutional provisions  of  law  have  been  complied  with  as  immate- 
rial, in  view  of  the  fact  that  this  case  wil^  be  determined  before 
the  bonds  are  issued. 

8.  Objection  is  made  that  no  form  of  bond  was  adopted 
[7]  prior  to  the  advertisement  for  the  sale.  It  is  also  con- 
tended that  the  bonds  were  not  properly  advertised  for  sale. 

Section  2906,  Revised  Codes,  provides  that  the  board  must  fix 
the  denomination  of  each  bond  and  prescribe  the  form  thereof. 
Section  2907,  Revised  Codes,  provides  that  when  the  board  issues 
any  bonds,  it  is  its  duty  to  sell  the  same  and  give  notice  by  adver- 
tisement of  the  time  of  the  sale ;  such  advertisement  must  state 
"the  amount  of  such  bonds  for  sale."  It  will  thus  be  seen  that 
it  is  not  necessary  to  give  the  form  of  the  bonds  in  the  advertise- 
ment or  even  a  description  thereof.  We  find  nothing  in  the  law 
to  warrant  the  conclusion  that  the  form  of  bond  must  be  adopted 
prior  to  the  advertisement.  An  inspection  of  the  advertisement 
as  set  forth  in  the  amended  complaint  also  leads  to  the  conclu- 
sion that  the  bonds  were  properly  and  legally  advertised  for  sale. 

9.  Counsel  contend:  *'The  various  purposes  for  which  the 
[8]  bonds  are  to  be  issued  and  the  various  propositions  sub- 
mitted to  the  electors  at  said  election  do  not  constitute  a  single 
purpose  within  the  meaning  of  the  Constitution  and  the  laws  of 
this  state."  While  it  is  true  that  the  authorities  are  quite  uni- 
form that  in  bond  elections  each  separate  proposition  must  be 
separately  voted  upon,  we  have  grave  doubts  that  this  rule  of 
law  is  founded  in  constitutional  provisions  similar  to  our  section 
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5  of  Article  XIII,  supra.  We  know  of  no  constitutional  or  statu- 
tory reason  why  the  people  may  not  vote  on  a  dozen  propositions 
combined,  if  they  can  intelligently  do  so.  The  reason  of  the  rule 
of  law  is  to  be  found  in  the  fact  that  the  courts  have  always 
been  solicitous  that  the  elector  shall  be  given  an  opportunity  to 
express  his  free  and  unhampered  assent,  or  to  express  his  dissent. 
(Blaine  v.  City  of  Seattle,  62  Wash.  445,  114  Pac.  164.)  In  the 
case  just  cited  the  court  held  that  an  ordinance  providing  for  the 
submission  to  the  people,  as  one  project,  of  the  question  whether 
bonds  should  be  issued  for  eight  district  improvements  in  no 
manner  related  to  each  other,  was  void  because  they  could  not 
freely  and  intelligently  vote  thereon.  Other  well-considered 
cases  might  be  cited  to  the  same  point. 

In  the  case  of  Stem  v.  City  of  Fargo,  18  N.  D.  289,  26  L.  R.  A., 
n.  s.,  665, 122  N.  W.  403,  it  appeared  that  a  proposition  was  sub- 
mitted to  construct  a  waterworks  plant  and  ''an  electric  light 
plant  in  connection  with  the  said  pumping  station  for  furnishing 
street  and  other  lights  and  power."  The  court  said:  ''It  is  con- 
tended that  the  two  purposes  or  objects,  namely,  a  pumping  sta- 
tion and  electric  light  plant,  are  made  one  by  use  of  the  phrase 
'in  connection.*  No  serious  contention  is  made  that  without  the 
use  of  such  words  an  electric  light  plant  and  waterworks  and 
pumping  station  would  be  separate  and  distinct  from  each  other. 
It  appears  to  us  that  subjects  which  are  so  different,  and  which 
have  no  natural  or  necessary  connection,  cannot  be  made  one, 
and  the  law  and  the  reasoning  of  the  courts  evaded  by  a  play 
upon  words.*'  The  resolution  submitting  the  two  distinct  propo- 
sitions as  one  was  held  void.  The  same  court,  in  Hughes  v.  Hor- 
sky,  18  N.  D.  474,  122  N.  W.  799,  held  that  the  question  of  issu- 
ing bonds  for  a  combined  courthouse  and  jail  could  be  properly 
submitted  to  be  voted  on  as  one  proposition ;  but,  where  the  plan 
was  to  construct  separate  buildings  for  each  purpose,  the  ques- 
tions of  bonds  for  a  courthouse  and  bonds  for  a  jail  should  be 
separately  submitted. 

All  of  these  cases  (and  they  are  all  cited  by  the  appellant) 
accord  with  our  views  of  the  law  governing  this  case.  But  we 
do  not  agree  with  the  construction  placed  upon  the  proposed 
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plan  of  the  county  board  by  counsel  for  the  appellant.  The  dis- 
tinction between  a  comprehensive  single  purpose,  and  two  dis- 
tinct purposes  which  have  no  natural  relation  to  each  other,  is 
well  illustrated  by  the  decisions  we  have  just  noticed,  and  many 
others.  For  instance,  the  supreme  court  of  Utah,  in  State  ex  rel. 
Horsley  v.  Carbon,  County,  38  Utah,  563, 114  Pac.  522,  held  that  a 
proposition  to  issue  $30,000  county  bonds,  $25,000  to  build  bridges 
and  $5,000  to  build  and  repair  roads,  as  one  general  object,  did  not 
state  two  purposes  required  to  be  separately  submitted.  The 
court  said : '  *  The  purpose  was  one  general  object.  A  bridge  across 
the  streams  in  the  country  in  question  without  some  kind  of  a 
highway  would  be  useless.  A  highway  without  bridges  over  the 
streams  would  be  impracticable.  Both  are  but  parts  of  one  gen- 
eral object.  To  say  the  purpose  here  was  a  union  of  two  sepa- 
rate and  distinct  objects,  one  might  as  well  say  that  a  stated 
purpose  to  purchase  a  site  for  a  specified  sum  for  school  pur- 
poses and  to  erect  a  school  building  thereon  for  another  specified 
sum  contained  or  related  to  two  separate  and  distinct  objects  or 
purposes  and  proposed  two  separate  appropriations  for  them, 
which  would  appear  to  be  groundless. '' 

The  point  is  practically  set  at  rest  in  this  state  by  the  cases 
of«  Morse  v.  Granite  County,  supra;  Hefferlin  v.  Chambers,  16 
Mont.  349,  40  Pac.  787 ;  Yegen  v.  Board  of  County  Commrs.,  34 
Mont.  79,  85  Pac.  740 ;  Jer^vis  v.  Newman,  39  Mont.  77,  101  Pac. 
625.  In  the  last  case  this  court  held  that  the  building  of  a  bridge 
and  the  approaches  thereto  was  a  single  purpose  within  the  mean- 
ing of  the  constitutional  limitation. 

10.  It  is  contended  that  the  county  of  Lincoln  had  no  authority 
[9]  to  issue  bonds  for  the  purpose  of  establishing  free  ferries. 
We  have  already  held  that,  for  the  purposes  of  this  action,  a  ferry 
is  to  be  construed  as  a  part  of  the  highway  and  a  necessary  inci- 
dent to  the  general  plan.  We  regard  the  fact  as  altogether 
immaterial  that  express  statutory  authority  to  establish  free  pub- 
lic ferries  was  not  given  by  the  legislature  until  the  year  1909. 
(See  Sess.  Laws  1909,  Chap.  33,  p.  37.) 

11.  It  is  also  contended  that  the  county  has  no  power  to  bond 
[10]     for  unestablished  roads,  or  bridges  on  unestablished  roads. 
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•  Section  2894,  Revised  Codes,  gives  boards  of  county  commis- 
sioners general  power  and  authority  to  establish  and  maintain 
highways,  ferries,  and  bridges,  and  sections  1390  ei  $eq,  point 
out  the  methods  of  procedure.  Elliott  on  Roads  and  Streets  sec- 
tion 328,  page  343,  is  cited  by  counsel  to  the  effect  that  in  all  cases 
the  statute  governs,  and,  where  a  particular  mode  of  procedure 
is  provided,  that  mode  must  be  pursued,  in  order  to  give  the 
county  board  jurisdiction  to  proceed,  which  is  undoubtedly  true. 
But  again  let  us  say  that  counsel  give  altogether  too  narrow  and 
rigid  a  construction  to  the  statutory  provisions  under  which  the 
respondent  board  has  proceeded.  In  theory,  at  least,  the  entire 
body  of  electors  of  Lincoln  county  has  acted.  The  statutes  last 
quoted  have  reference  to  the  powers  and  duties  of  county  com- 
missioners in  particular  cases.  We  have  no  dcJubt  whatever  that 
a  board  of  county  commissioners  has  power  on  its  own  initiative 
to  establish  highways,  bridges  and  ferries  when  necessary.  The 
only  limitation  of  this  power  has  reference  to  the  cost  of  the  pro- 
ject. But  be  that  as  it  may,  in  the  absence  of  constitutional  re- 
strictions or  prohibitory  legislation,  the  people  of  a  county  can 
establish  and  construct  as  many  highways,  bridges  and  ferries  as 
they  deem  necessary  and  by  whatsoever  method  of  procedure  they 
may  elect.  Incident  to  the  authority  given  to  issue  bonds  is  the 
necessary  power  to  proceed  with  the  entire  project  for  which  the 
bonds  are  to  issue. 

But  it  is  contended  that  the  board  may  not  be  able,  after  sell- 
ing the  bonds  and  obtaining  the  proceeds  thereof,  to  proceed  with 
the  construction  of  the  highways,  because  the  requisite  number 
of  freeholders  may  not  petition  therefor;  and,  again,  it  may  not 
be  able  to  acquire  the  rights  of  way.  Carlson  v.  City  of  Helena, 
39  Mont.  82,  17  Ann.  Cas.  1233,  102  Pac.  39,  is  cited  to  the  effect 
that  it  must  first  appear  that  the  particular  project  can  be 
carried  out.  This  case  is  not  in  point.  There  the  city  had  bound 
itself  to  acquire  a  particular  water  supply  or  none  at  all ;  it  had 
devested  itself  of  all  discretion  in  the  matter;  while  in  the  in- 
stant case,  as  we  have  seen,  the  project  is  comprehensive  and,  to 
a  certain  degree,  elastic.  The  commissioners  have  been  given 
authority  to  exercise  a  wise  discretion  as  to  the  details  of  the 
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plan,  and  it  is  not  to  be  presumed  that  in  a  sparsely  settled  coun- 
try, such  as  is  comprised  for  the  most  part  in  Lincoln  county,  they 
will  not  be  able  to  proceed  and  finish  the  proposed  system  of 
highways,  bridges  and  ferries,  substantially  in  compliance  with 
the  mandate  of  the  electors  from  whom  their  authority  emanates. 

12.  It  appears  that  permission  was  not  received  from  the 
[11]  Congress  of  the  United  States  to  construct  bridges  over  the 
Kootenai  river,  which  is  a  navigable  stream,  until  after  the  bond 
election ;  and  it  is  contended  that  this  fact  vitiated  the  proceed- 
ings. However,  as  permission  has  since  been  obtained,  we  think 
it  would  ill  become  a  court  of  equity  to  reverse  the  judgment 
under  the  circumstances.  The  matter  has  resolved  itself  into  a 
purely  abstract  proposition. 

The  judgment  is  affirmed.    Bemitiitur  forthwith. 

Affimted. 

Mr.  Chief  Justice  Bbantly  and  Mb.  Justice  Hollowat 
concur. 


McCABE,  Respondent,  v.  CITY  OF  BUTTE,  Appellant. 

(No.  3,171.) 
(SDbmitted  June  20,  1912.    Decided  June  25,  1912.) 

[125  Pac.  133.] 

Cities   and  Towns — Personal   Injuries — Defective   Sidewalh 
Notice  —  Presumptions  —  Contributory  Negligence  —  Instruc- 
tions— Excessive  Verdict. 

Gities  and  Towns — Sidewalks — Safety — Presumptions. 

1.  A  pedestrian  cannot  be  charged  with  negligence  if  he  fails  to  make 
inyestigations  to  ascertain  whether  a  sidewalk  is  safe;  he  has  the 
right  to  presume  that  it  is  in  ordinarily  safe  condition. 

Same — Sidewalks — Bepairs — Notice— IXity  to  Warn. 

2.  When  streets  are  rendered  unsafe  by  reason  of  repairs  being  made 
therein,  or  have  become  defective  or  unsafe  from  any  cause,  and  the 
municipal  authorities  have  notice  of  the  condition,  or  the  circumstances 
are  such  as  to  warrant  a  presumption  of  notice,  the  duty  arises  to 
warn  the  public  by  lights  or  other  means,  while  repairs  are  being  made. 

Same — Use— Defective  Streets — Contributory  Negligence. 

3.  Though  a  street  be  defective  and  its  condition  weU  known,  it  is 
not  per  se  contributory  negligence  for  one  to  make  use  of  it,  provided 
he  uses  ordinary  care  in  doing  so. 

46  Mont. — 5 
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Same — Pedestriana — ^Women — Pregnancy — UBe    of    Defective    Walks — De- 
gree of  Care. 

4.  While  at  every  stage  of  pregnancy  a  woman's  actions  should  be 
regulated  with  due  care  to  the  safety  of  her  unborn  offspring,  her  legal 
obligation  to  foresee  and  provide  against  neglect  of  du^  by  the 
municipal  authorities  is  not  greater  than  that  of  other  members  of  the 
communities;  she  may  use  the  streets  in  the  same  manner  and  with  the 
same  presumption  as  to  their  condition  as  other  persons. 

Same — Inference  of  Contributory  Negligence— Evidence — Insufficiency. 

5.  Evidence  in  an  action  against  a  city  for  damages  sustained  by 
plaintiff,  a  woman  about  two  months  advanced  in  pregnancy  at  the  time 
of  the  accident,  by  a  fall  on  a  defective  sidewalk,  held  not  to  justify 
an  inference  of  contributory  negligence  (an  issue  not  raised  by  the 
answer)  ;  hence  the  refusal  of  the  trial  court  to  give  a  requested  in- 
struction covering  that  feature  of  the  case  was  not  error. 

Same — Contributory  Negligence — Instructions. 

6.  An  instruction  that,  though  the  defendant  had  been  shown  to  have 
been  guilty  of  negligence,  the  plaintiff  could  not  recover  if,  but  for  her 
want  of  ordinary  care,  the  injury  would  not  have  occurred,  was  correct 
and  sufficient  for  all  practical  purposes;  therefore,  the  refusal  of  one 
that  "no  extraordinary  care  was  required  of  plaintiff,  but  if  there  was 
the  slightest  want  of  ordinary  care  on  her  part  and  such  contributed 
directly  to  her  injury,  she  cannot  recover,"  was  not  error. 

Same — Personal  Injuries — Excessive  Verdict. 

7.  Held,  that  a  verdict  for  $10,475  in  favor  of  plaintiff,  a  woman  of 
middle  age  who  suffered  personal  injuries  by  reason  of  a  fall  on  a 
defective  sidewalk,  resulting  among  other  things  in  a  miscarriage,  was 
excessive,  and  judgment  reduced  to  $3,000. 

« 

Appeal  from  District  Court,  Silver  Bow  County;  John  B.  Mo 
Clernan,  Judge. 

Action  by  Nellie  McCabe  against  the  City  of  Butte.  Judg- 
ment for  plaintiff,  and  defendant  appeals  from  it  and  an  order 
denying  it  a  new  trial.     Reversed  on  condition. 

Messrs.  H,  Lowndes  Maury,  John  A.  Smith,  and  N,  A.  Roter- 
ing,  submitted  a  brief  in  behalf  of  Appellant ;  Mr.  Maury  argued 
the  cause  orally. 

Messrs.  M.  F.  Canning,  and  P.  E.  Oeagan,  for  Respondent,  sub- 
mitted a  brief ;  Mr.  Oeagan  argued  the  cause  orally. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

This  action  was  brought  to  recover  damages  for  a  personal  in- 
jury sustained  by  the  plaintiff  by  a  fall  caused  by  a  defect  in  a 
sidewalk  along  one  of  the  streets  of  the  defendant.    It  is  alleged 
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that,  at  the  point  where  the  accident  occurred,  there  was,  and 
for  more  than  a  year  had  been,  a  hole  about  twelve  inches  long, 
nine  inches  wide,  and  several  inches  deep,  rendering  the  walk 
dangerous  to  pedestrians ;  that  the  city  authorities  had  failed  to 
use  ordinary  care  to  ascertain  the  existence  of  the  defect  and 
cause  it  to  be  remedied ;  and  that  plaintiff,  being  without  knowl- 
edge of  its  existence  and  not  warned  of  the  danger  by  barriers 
or  lights,  stepped  into  it  and  was  thrown  violently  down,  with 
the  result  that  she  was  much  bruised  about  her  body,  arms  and 
legs,  was  rendered  unconscious,  suffered  displacement  of  her 
pelvic  organs,  resulting  in  a  miscarriage,  followed  by  severe 
hemorrhage,  etc.,  by  reason  of  which  injuries  she  has  been  and 
will  be  incapacitated  to  perform  her  duties  as  housewife,  and  has 
suffered  great  physical  and  mental  pain,  to  her  damage  in  the 
sum  of  $20,000.  The  complaint  also  alleges  special  damages  in 
the  sum  of  $475  made  up  of  reasonable  and  necessary  expenses 
incurred  for  medical  attention,  nursing,  etc.  The  answer  tenders 
issue  upon  all  the  allegations  of  the  complaint  except  the  corpo- 
rate capacity  of  defendant.  There  was  no  plea  of  contributory 
negligence.  The  plaintiff  had  verdict  and  judgment  for  $10,475 
and  for  costs.  The  defendant  has  appealed  from  the  judgment 
and  an  order  denying  it  a  new  trial,  and  has  submitted  for  de- 
cision two  questions,  the  first  of  which  is  based  upon  the  refusal 
of  the  court  to  submit  to  the  jury  one  instruction  requested,  and 
the  second  upon  the  refusal  of  a  new  trial  on  the  ground  that  the 
verdict  is  excessive. 

1.  The  instruction  referred  to  is  the  following:  "No  extraordi- 
nary care  was  required  of  Mrs.  McCabe,  but,  if  there  was  the 
slightest  want  of  ordinary  care  on  her  part  and  such  contributed 
directly  to  her  injury,  she  cannot  recover  in  this  case."  It  is 
argued  by  counsel  for  defendant  that  the  condition  of  the  evi- 
dence is  such  that  the  jury  might  have  inferred  want  of  ordinary 
care  on  the  part  of  the  plaintiff  contributing  directly  to  her  in- 
jury, and  hence  that  the  defendant  was  entitled  to  have  its  atten- 
tion called  to  that  aspect  of  the  case  by  appropriate  instructions. 
It  appears  from  the  evidence  that  the  plaintiff,  in  the  dusk  of  the 
evening  of  May  26,  1910,  in  company  with  her  little  daughter, 
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was  walking  rapidly  along  Thornton  avenue,  a  public  street  in 
generic  use,  on  her  way  to  the  house  of  an  acquaintance  residing 
on  Gaylord  street.  The  way  by  Thornton  avenue  was  the  most 
direct  leading  to  the  point  on  Gaylord  street  to  which  the  plain- 
tiff was  going.  To  reach  her  destination,  her  purpose  was  to  go 
by  way  of  an  alley  intersecting  Thornton  avenue.  At  the  comer 
of  the  street  and  alley  was  a  hole  such  as  is  described  in  the  com- 
plaint, due  to  a  break  in  one  of  the  boards  forming  the  covering 
of  the  sidewalk.  There  was  no  light  nor  barrier  to  warn  pedes- 
trians of  the  defect.  Plaintiff  was  about  two  months  advanced 
in  pregnancy.  As  she  was  about  to  turn  the  comer,  she  stepped 
into  the  hole  and  was  thrown  to  the  sidewalk.  In  Nelson  v. 
Boston  &  Mont.  etc.  Co.,  35  Mont.  223,  88  Pac.  785,  it  was  held 
that,  where  the  condition  of  the  evidence  introduced  by  the  plain- 
tiff is  such  that  it  may  justify  an  inference  of  contributory  negli- 
gence, it  is  proper  to  instruct  the  jury  on  that  subject,  though  the 
issue  is  not  presented  by  the  answer.  Counsel  cite  and  rely  upon 
this  case  and  insist  that  the  court  erred  in  refusing  defendant's 
request.  The  contention  is  without  merit.  A  traveler  upon  a 
public  street  has  the  right  to  presume  that  it  is  in  an  ordinarily 
[1]  safe  condition,  because  the  law  enjoins  upon  the  authorities 
of  the  municipality  the  duty  to  exercise  ordinary  diligence  to 
make  and  keep  the  streets  in  a  reasonably  safe  condition  for  pub- 
lic travel;  and  when  they  are  rendered  unsafe  by  reason  of  re- 
pairs being  made  therein,  or  have  become  defective  or  unsafe 
[2]  from  any  cause,  and  the  authorities  have  notice  of  the  condi- 
tion or  the  circumstances  are  such  as  to  warrant  a  presumption  of 
notice,  the  duty  to  warn  the  public  by  lights  or  other  means,  while 
repairs  are  made,  also  arises.  The  traveler  is  not  bound  to  make 
investigations,  and  he  cannot  be  charged  with  negligence  if  he 
fails  to  do  so.  (7  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  391.) 
Though  the  street  may  be  defective  and  its  condition  be  well 
[3]  known,  yet  it  is  not  per  se  contributory  negligence  for  one  to 
make  use  of  it,  provided  he  uses  ordinary  care  in  doing  so. 
(Cannon  v.  Lewis,  18  Mont.  402, 45  Pac.  572;  7  Am.  &  Eng.  Ency. 
of  Law,  2d  ed.,  411.) 
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In  the  opinion  of  the  writer,  the  evidence  furnishes  no  basis 
[4  and  5]  for  an  inference  of  contributory  negligence  on  the  part 
of  plaintiff.  She  was  traveling  along  the  walk  in  the  ordinary 
way.  She  had  a  right  to  proceed  rapidly  if  she  chose  to  do  so. 
Having  no  knowledge  of  the  existence  of  the  defect,  she  was  not 
bound  to  make  inspection  in  order  to  ascertain  the  existing  con- 
dition. And  though  a  woman  may  be  pregnant,  she  is  one  of 
the  public  and  has  a  right  to  the  use  of  the  streets  in  the  same 
manner  and  with  the  same  presumption  as  to  their  condition  as 
other  persons.  While  it  may  be  said  that  at  every  stage  of  the 
period  pf  pregnancy  her  coming  and  going  should  be  regulated 
with  due  care  for  the  safety  of  her  unborn  offspring,  her  legal 
obligation  to  foresee  and  provide  against  neglect  of  duty  by  the 
public  authorities  is  not  greater  than  that  of  other  members  of 
the  community.  If,  from  any  point  of  view,  the  circumstances 
disclosed  here  furnished  the  basis  for  an  inference  of  negligence 
on  the  part  of  plaintiff,  then  in  every  case  of  injury  caused  by 
a  defect  in  a  street  there  is  a  question  of  contributory  negligence 
which  must  be  submitted  to  the  jury,  whether  the  issue  is  made 
by  the  pleadings  or  not. 

But  let  us  assume,  as  the  trial  court  did,  that  the  evidence  pre- 
[6]  sents  a  question  of  contributory  negligence,  the  subject  was 
sufficiently  covered  by  instructions  4,  8,  and  9  given  by  the  court. 
The  last  expressly  told  the  jury  that,  though  the  defendant  had 
been  shown  to  have  been  guilty  of  negligence,  yet  the  plaintiff 
could  not  recover  if,  but  for  her  want  of  ordinary  care,  the  in- 
jury would  not  have  occurred.  This  form  of  statement  embodies 
the  rule  which  is  found  in  the  text  of  Mr.  Thompson  in  his  work 
on  Negligence  (1  Thompson  on  Negligence,  sees.  171,  173).  We 
think  it  correct  and  entirely  sufficient  for  aU  practical  purposes. 

2.  The  amount  of  the  verdict  is  excessive.  The  plaintiff  is  a 
[7]  woman  of  middle  age,  the  mother  of  five  living  children. 
She  had  no  bones  broken.  The  bruises  upon  her  body  were  en- 
tirely superficial  and  healed  rapidly.  The  most  serious  feature  of 
her  injury  was  the  miscarriage  brought  about  by  the  accident,  the 
attendant  phyjsical  and  mental  suffering,  and  the  resulting  con- 
dition which  she  insists  is  permanent.     She  was  for  the  months 
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intervening  between  the  26th  of  May  and  the  13th  of  the  follow- 
ing November  almost  entirely  disabled  by  weakness  from  attend- 
ing to  her  duties  as  housewife.  During  all  that  time  she  was 
under  the  care  of  Dr.  McGinn,  her  family  physician,  and  a  por- 
tion of  the  time  required  the  attendance  of  a  nurse.  During  the 
time  intervening  between  November  13,  1910,  and  the  date  of 
the  trial,  she  frequently  consulted  another  physician,  and  for 
a  portion  of  the  time  employed  help  in  her  home  because  of 
her  alleged  weak  condition.  Her  expenditures  in  this  behalf 
amounted  to  $475.  In  the  meantime  she  had  suffered  a  second 
and  perhaps  a  third  miscarriage.  Drs.  McGinn  and  Anderson, 
called  as  witnesses,  made  an  examination  of  her  pelvic  organs 
during  the  trial.  Neither  was  able  to  express  an  opinion  upon 
the  question  whether  the  subsequent  miscarriages  were  a  neces- 
sary or  probable  result  of  the  condition  induced  by  the  injury 
from  the  fall.  Both  were  of  the  opinion  that  in  some  cases  the 
habit  of  miscarriage  is  induced  by  a  first  occurrence,  thus  destroy- 
ing the  child-bearing  power,  but  refused  to  express  an  opinion  as 
to  what  was  the  condition  of  the  plaintiff  in  this  regard.  Both 
testified  that  her  pelvic  organs  were  in  a  normal  and  healthy  con- 
dition, except  that  there  were  lesions  which  had  evidently  been 
caused  by  the  birth  of  a  fully  matured  child,  and  a  slightly  re- 
laxed condition  of  the  ligaments  of  the  uterus.  While  plaintiff 
is  entitled  to  recover  a  substantial  amount  in  view  of  the  char- 
acter of  her  injury  and  the  attendant  pain  and  suffering,  we 
think  the  allowance  made  by  the  jury  very  much  in  excess  of 
what  would  be  up  to  the  full  measure  of  just  compensation. 

The  cause  is  remanded,  with  directions  to  the  district  court  to 
grant  a  new  trial,  unless  within  thirty  days  after  the  filing  of 
the  remittitur  the  plaintiff  shall  give  her  consent  in  writing  that 
the  judgment  be  reduced  to  $3,000.  If  such  consent  is  given,  the 
judgment  will  be  modified  accordingly  as  of  the  date  of  its  orig- 
inal entry,  and  together  with  the  order  denying  the  new  trial 
will  stand  afSrmed.  That  part  of  the  judgment  relating  to  the 
costs  is  not  to  be  disturbed. 

Mb.  Justice  Smith  concurs. 
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Mb.  Justice  Hollow  ay  :  I  concur  in  the  result  reached,  but  I 
do  not  agree  with  all  that  is  said  in  the  first  paragraph  of  the 
opinion  above.  In  my  judgment  the  trial  court  entertained  the 
correct  view  that  the  evidence  presented  a  question  of  contribu- 
tory negligence,  and  this  was  properly  submitted  to  the  jury. 

In  view  of  the  definition  of  negligence  adopted  by  this  court  in 
Birsch  v.  Citizens'  Electric  Co.,  36  Mont.  574,  93  Pac.  940,  I 
think  the  instructions  given  fairly  cover  the  question  of  contribu- 
tory negligence,  and  that  the  instruction  tendered  by  defendant 
merely  emphasized  the  rule,  without  stating  any  different  propo- 
sition of  law.  Under  such  circumstances,  the  trial  court  cannot 
be  put  in  error  because  of  the  language  employed  to  express  the 
rule,  when  it  appears,  as  it  does  from  this  record,  that  the  jurors 
must  have  understood  the  principle  announced  by  the  court  for 
their  government. 


.WINSLOW,  Respondent,  v.  DUNDOM  et  al.,  Appellants, 

(No.  3,162.) 
(Submitted  June  18,  1912.    Decided  June  25,  1912.) 

[125  Pac.  136.] 

Specific  Performance — Real  Property — Sales — Option  Contracts 
— Assignment  — Waiver  — Tender — Statutory  Construction  — 
Contracts — Interpretation — Intent  of  Parties — Tender — When 
Unnecessary. 

Equity — Findingrg — Conclusiveness. 

1.  Unless  the  appellant  in  an  equity  case  can  show  that  the  evidence 
preponderates  against  the  findings  attacked  on  the  ground  of  insuffi- 
ciency of  the  evidence  to  support  them,  they  wiU  be  accepted  as  con- 
clusive. ' 

Statutes — Adoption  from  Other  States — Presumptions. 

2.  Where,  before  its  adoption  by  the  legislature  of  this  state,  a  stat- 
ute had  received  construction  by  the  highest  court  of  the  state  from 
which  it  was  borrowed,  it  will  be  presumed  that,  in  adopting  it,  it  was 
the  legislative  intention  that  the  construction  theretofore  thus  placed 
upon  it  should  prevail  in  this  jurisdiction. 

"Option"— Definition. 

3.  An  "option"  is  a  right  acquired  by  contract  to  accept  or  reject  a 
present  offer  within  a  limited  or  reasonable  time. 
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Gontraetfl — ^Interpretation — Intent  of  Parties. 

4.  In  the  interpretation  of  contracts,  the  intention  of  the  parties 
in  making  it  must  be  ascertained,  and,  when  ascertained,  enforced. 

Specific    Performance — Beal    Property — Sales — Option    Contracts — ^Assign^^ 
ment. 

5.  Held,  in  a  suit  for  specific  performance  that,  where  an  option 
contract  for  the  sale  of  real  property  was  silent  upon  the  question 
of  its  assignability  or  nonassignability,  and  the  intention  of  the  parties 
was  not  shown  to  have  been  that  the  right  created  should  be  personal 
to  the  option-holder,  and  the  agreement  involyed  simply  the  cash  pay- 
ment of  the  amount  of  the  purchase  price  mentioned  in  it,  the  right 
was  assignable,  and  enforceable  in  a  court  of  equity. 

Same — ^Leases — Assignment — ^Waiver. 

6.  A  lease  of  ranch  lands  provided  that  it  should  be  nonassignable 
without  the  consent  of  the  lessors,  and  that,  in  case  of  a  breach  by  the 
lessee,  it  should  be  terminated  upon  ten  days'  notice  from  the  lessors. 
The  lease  was  assigned,  but  the  lessors  failed  to  avail  themselves  of 
the  privilege  to  declare  it  ended.  Held,  that  by  their  inaction  they 
waived  the  breach  of  the  condition. 

Same — Tender — ^When  Unnecessary. 

7.  Defendants  in  a  suit  for  specific  performance  having  informed 
plaintiff  that  it  would  be  useless  for  him  to  offer  them  the  purchase 
price  of  the  land  stipulated  for  in  an  option  contract,  and  the  latter 
.having  shown  himself  ready,  able  and  willing  to  pay  the  money  and 
receive  the  deed,  actual  tender  of  the  purchase  price  was  unnecessary, 
the  law  not  requiring  the  doing  of  an  idle  act. 

Appeal  from  District  Court,  Fergus  County;  E.  E.  Cheadle, 
Judge. 

Action  by  P.  D.  Winslow  against  William  Dundom,  Sr.,  and 
another.  From  a  judgment  for  plaintiff  and  an  order  denying  a 
new  trial,  defendants  appeal.    Affirmed. 

Messrs.  Belden  df  De  Kalb,  for  Appellants,  submitted  a  brief 
as  well  as  one  in  reply  to  that  of  Respondent,  and  argued  the 
cause  orally. 

An  option,  is  nothing  more  than  a  written  offer.  In  the  sense 
that  there  is  a  meeting  of  minds  concerning  the  terms  of  an 
option,  an  option  may  be  said  to  be  an  executed  contract.  But 
it  is  not  a  contract  with  reference  to  what  will  take  place  when 
the  option  is  exercised.  As  to  the  relation  which  will  come  about 
upon  acceptance,  it  is  the  same  as  any  other  offer.  If  based  upon 
a  consideration,  it  is  true,  the  offer  cannot  be  withdrawn  until 
the  time  limited  has  expired ;  otherwise  it  is  the  same  as  any  other 
offer.  {Ide  v.  Leiser,  10  Mont.  5,  24  Am.  St.  Rep.  17,  24  Pac. 
695;  Hopwood  v.  McCausland,  120  Iowa,  218,  94  N.  W.  469; 
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Milivaukee  Mechanics'  Ins,  Co,  v.  B,  8.  Shea  d  Son,  123  Fed.  9, 
11,  60  C.  C.  A.  103 ;  Sizer  v.  Clark,  116  Wis.  534,  93  N.  W.  539 ; 
Clark  y.  American  Developing  df  Mining  Co.,  28  Mont.  468,  72 
Pac.  978;  Eanly  v.  Watterson,  39  W.  Va.  214,  19  S.  E.  336.) 

Without  the  consent  of  the  person  making  the  offer,  no  one  has 
the  right  to  accept  the  offer  except  the  person  to  whom  it  is  made. 
Every  contract  must  come  about  from  an  offer  and  an  accept- 
ance. An  offer  is  incapable  of  being  accepted  by  or  assigned  to 
any  person  other  than  the  offeree.  ''Where  an  offer  is  made  to 
a  particular  person,  it  can  be  accepted  by  him  alone,  and  is  not 
assignable  to  another.''  (9  Gyc.  255;  1  Page  on  Contracts,  sec. 
51 ;  Lawson  on  Contracts,  sec.  24 ;  Bease  v.  Kittle,  56  W.  Va.  269, 
49  S.  E.  150;  Wheeling  Creek  Gas,  Coal  df  Coke  Co.  v.  Elder, 
170  Fed.  215 ;  Knight  v.  Cooley,  34  Iowa,  218 ;  29  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  595.)  Wherever  the  courts  have  been 
called  upon  to  determine  rights  asserted  by  an  assignee  of  the 
bare  riglft  to  accept  an  offer,  and  where  that  right  was  not 
coupled  with  an  interest,  the  decisions  have  been  uniform  in  ap- 
plying the  rule  laid  down,  sup^'a,  {Perkins  v.  Hadsell,  50  111. 
216 ;  Ely  v.  Commissioner  of  State  L<md  Office,  49  Mich.  17,  12 
N.  W.  893,  13  N.  W.  784 ;  Kane  v.  Clough,  36  Mich.  436,  24  Am. 
Rep.  599;  Rev.  Codes  1907,  sec.  4591.) 

"Where  the  right  of  option  depends  upon  the  performance  of 
certain  considerations,  no  interest  in  the  subject  matter  vests 
until  such  conditions  have  been  performed."  (21  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  933.)  The  following  authorities  support 
the  text :  Richardson  v.  Hardwick,  106  U.  S.  253,  27  L.  Ed.  145, 
1  Sup.  Ct.  Rep.  213 ;'  Waterman  v.  Banks,  144  U.  S.  394,  36  L. 
Ed.  479,  12  Sup.  Ct.  Rep.  646;  Stemlridge  v.  Stembridge,  87 
Ky.  91,  7  S.  W.  611;  Clarno  v.  Orayson,  30  Or.  123,  46  Pac.  430; 
Gustin  V.  School  District,  94  Mich.  505,  34  Am.  St.  Rep.  363,  54 
N.  W.  156;  Powell  y.  Eckler,  96  Mich.  540,  56  N.  W.  2;  Jackson 
V.  Sessions,  109  Mich.  223,  67  N.  W.  318. 

What  respondent's  assignor,  Axel  Anderson,  had,  was  a  bare 
right  to  accept  the  written  offer  made  by  appellants  to  him,  and 
not  a  right  coupled  with  an  interest,  nor  a  covenant  running  with 
the  land.     (Laffan  v.  Naglee,  9  Cal.  663,  70  Am.  Dec.  678.) 
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The  deed  assigning  the  contract  to  the  respondent's  assignor 
operated  to  also  assign  all  the  right,  title  and  interest  of  Axel 
Anderson  in  and  to  the  lease  and  the  lands  held  thereunder,  which 
assignment  was  in  violation  of  the  express  terms  of  the  lease. 
{De  Pere  Co,  v.  Reynen,  65  Wis.  271,  22  N.  W.  761,  27  N.  W. 
155 ;  Worthington  v.  Lee,  61  Md.  530 ;  Jacques  v.  Short,  20  Barb. 
(N.  Y.)  269;  Sharon  Cong.  Soc.  v.  Bix  (Vt),  17  Atl.  719j  see, 
also,  Esty  v.  Baker,  48  Me.  495.) 

The  evidence  of  the  respondent  shows  that  no  acceptance  was 
ever  made  of  the  offer  of  Kate  Dundom  and  that  the  offer  was 
withdrawn  before  acceptance.  Respondent  admits  the  receipt 
of  the  alleged  revocation  of  offer.  An  offer  not  based  upon  a 
consideration  may  be  withdrawn  before  acceptance,  and  the  right 
to  accept  is  thereby  lost.  (Ide  v.  Leiser,  10  Mont.  5,  24  Am.  St. 
Rep.  17,  24  Pac.  695 ;  Brown  v.  San  Francisco  Sav.  Union,  134 
Cal.  488,  66  Pac.  592;  Wristen  v.  Bowles,  82  Cal.  84,  22  Pac. 
1136 ;  Litz  V.  GoosUng,  93  Ky.  185,  21  L.  R.  A.  127^  19  S.  W. 
527;  Weaver  v.  Burr,  31  W.  Va.  736,  3  L.  R.  A.  94,  8  S.  E.  743 ; 
Gordon  v.  Darnell,  5  Colo.  302 ;  Coleman  v.  Applegrath,  68  Md. 
21,  6  Am.  St.  Rep.  417,  11  Atl.  284.)  We  contend  that  in  order 
for  the  evidence  to  sustain  the  decision  made  in  this  case  there 
must  be  found  a  showing  of  an  acceptance  of  the  said  offer.  The 
writing  upon  which  this  action  is  based  is  a  mere  offer,  and  could 
ripen  into  a  bilateral  contract  in  but  one  way, — that  is,  by  accept- 
ance. While  we  contend  that  respondent  was  not  a  proper  per- 
son to  make  such  acceptance,  still,  under  any  view  of  the  case, 
there  was  no  acceptance  of  the  offer,  for  the  reason  that  accept- 
ance could  be  made  in  only  one  way, — that  is,  by  a  tender  of  the 
amount  specified  in  the  offer.  We  desire  to  direct  the  court's 
attention  to  the  fact  that  no  tender  was  ever  made  of  any  money 
in  this  case.  The  authorities  hold  that  a  tender  is  necessary  in 
a  case  of  this  kind,  and  that  a  tender  is  not  excused  by  a  refusal 
to  recognize  the  agreement  or  a  repudiation  thereof.  (See  Marsh 
V.  Lott,  8  Cal.  App.  384,  97  Pac.  163 ;  Montgomery  v.  De  Picot, 
153  Cal.  509,  126  Am.  St.  Rep.  84,  96  Pac.  305.)  The  holder  of 
an  option  for  purchase  of  land  cannot  enforce  specific  perform- 
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ance  by  the  vendee  in  the  absence  of  a  showing  of  the  tender  of 
the  purchase  price.     (Levy  v.  Lyon,  153  Cal.  213,  94  Pac.  881.) 

Mr,  Wm.  M.  Blackford,  and  Messrs.  Ayers  dk  Marshall,  for 
Respondent,  submitted  a  brief;  Mr,  Blackford  argued  the  cause 
orally. 

The  lease  was  a  sufficient  consideration  for  the  option. 
(House  V.  Jackson,  24  Or.  89,  32  Pac.  1027,  and  authorities  cited; 
Shroeder  dk  Franklin  v.  Oemeinder,  10  Nev.  355 ;  Oustin  v.  Union 
School  District,  94  Mich.  502,  34  Am.  St.  Rep.  361,  54  N.  W. 
156;  Hayes  v.  O'Brien,  149  111.  403,  23  L.  R.  A.  555,  37  N.  B. 
73 ;  Swanston  v.  Clark,  153  Cal.  300-506,  95  Pac.  1117 ;  Tilton 
V.  Sterling  Coal  dc  Coke  Co.,  28  Utah,  173,  107  Am.  St.  Rep.  689, 
77  Pac.  760;  De  Rutte  v.  Muldrone,  16  Cal.  505;  Hall  v.  Center, 
40  Cal.  63.) 

The  option  was  assignable  before  the  election  to  purchase.  By 
the  assignment,  respondent  possessed  all  the  rights  under  the 
option  which  Anderson  had  in  the  same,  including  the  right  of 
election  to  purchase,  and  upon  refusal  of  the  vendors  to  convey, 
to  bring  an  action  to  enforce  the  contract.  (House  v.  Jackson, 
supra;  MitcheU  v.  Taylor,  27  Or.  377,  41  Pac.  119,  122 ;  Kerr  v. 
Day,  14  Pa.  112,  53  Am.  Dec.  526;  Napier  v.  Darlington,  70 
Pa.  64 ;  Robinson  v.  Perry  dk  Martin,  21  Ga.  183,  68  Am.  Dec. 
455 ;  Myers  v.  Stow  dk  Son,  128  Idaho,  10,  111  Am.  St.  Rep.  180, 
5  Ann.  Cas.  912,  102  N.  W.  507 ;  La  Rue  v.  Oroezinger,  84  Cal. 
281,  18  Am.  St.  Rep.  179,  24  Pac.  42 ;  Simmons  v.  Zimmerman, 
144  Cal.  256,  1  Ann.  Cas.  850,  79  Pac.  451 ;  Calanchini  v.  Bran- 
stetter,  84  Cal.  249,  24  Pac.  149 ;  Kreutzer  v.  Lynch,  122  Wis. 
474,  100  N.  W.  887.  Citing  Dreutzer  v.  Lawrence,  58  Wis.  594, 
17  N.  W.  423 ;  Telford  v.  Frost,  76  Wis.  172,  44  N.  W.  835;  Wall 
V.  Railway  Co.,  86  Wis.  57,  56  N.  W.  367 ;  Maxon  v.  Gates,  112 
Wis.  196,  88  N.  W.  54;  Sizer  v.  Clark,  116  Wis.  534,  93  N.  W. 
539;36Cyc.  759.) 

Appellants  had  constructive  notice  of  the  contents  of  the  quit- 
claim deed  of  Axel  Anderson  to  respondent  from  the  time  it  was 
filed  for  record.    Yet  they  never  at  any  time  manifested  any 
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intention  to  terminate  the  lease  by  reason  of  the  conveyance  of 
the  quitclaim  deed, — ^the  purpose  of  which  was  as  between  the 
parties  to  transfer  the  option  only.  Appellants  knew  all  the 
time  that  they  had  the  right,  if  they  chose  to  exercise  it,  to  ter- 
minate the  lease,  and,  not  having  done  so  prior  to  notice  to  pur- 
chase, they  waived  it.  (Jones  v.  Moncriff-Cook  Co.,  25  Okl.  856, 
108  Pac.  40S,  and  authorities  cited;  Chicago  Attachment  Co.  v. 
DaviS'Semng  Machine  Co.  (111.),  25  N.  E.  669 ;  Sexton  v.  Chicago 
Storage  Co.,  129  lU.  378,  16  Am.  St.  Rep.  274,  21  N.  E.  920; 
Randol  v.  Tatum,  98  Cal.  390,  33  Pac.  433 ;  Garcia  v.  Ounn,  119 
Cal.  315,  51  Pac.  684 ;  Potts  Drug  Co.  v.  Benedict,  156  Cal.  322, 
25  L.  R.  A.,  n.  s.,  609,  104  Pac.  432 ;  Carpenter  v.  Pocasset  Mfg. 
Co.,  180  Mass.  130,  61  N.  E.  816 ;  Scott  v.  Slaughter,  35  Tex. 
Civ.  App.  524,  80  S.  W.  643 ;  Railway  Co.  v.  Settegast,  79  Tex. 
256,  15  S.  W.  228;  Wildy  Lodge  I.  0.  0.  F.  v.  City  of  Paris,  31 
Tex.  Civ.  App.  632,  73  S.  W.  70 ;  Deaton  v.  Taylor,  90  Va.  219, 
17  S.  E.  944.) 

An  option  given  by  the  owner  of  land  for  a  valuable  considera- 
tion for  a  specified  time  cannot  be  withdrawn  within  the  time 
therein  specified.  (Mueller  v.  Nortnumn,  116  Wis.  468,  96  Am. 
St.  Rep.  997,  93  N.  W.  538 ;  Ross  v.  Parks,  93  Ala.  153,  30  Am. 
St.  Rep.  47, 11  L.  R.  A.  148,  8  South.  368 ;  Ide  v.  Leiser,  10  Mont. 
5,  24  Am.  St.  Rep.  19,  24  Pac.  695 ;  Cummins  v.  Beavers,  103  Va. 
230,  106  Am.  St.  Rep.  881,  1  Ann.  Cas.  986,  48  S.  E.  891 ;  War- 
velle  on  Vendors,  2d  ed.,  sec.  125.)  Where  the  option  was  to 
remain  open  a  fixed  time  and  was  made  upon  a  valuable  con- 
sideration, equity  will  ignore  the  attempted  revocation,  and  treat 
a  subsequent  acceptance,  made  within  the  time  defined  in 'the 
option,  exactly  as  if  no  attempted  revocation  had  been  made. 
(Marsh  v.  Lott,  8  Cal.  App.  384,  97  Pac.  164,  citing  Page  on  Con- 
tracts, sec.  35 ;  Ross  v.  Parks,  supra;  Black  v.  Maddoz,  104  Ga. 
157,  30  S.  E.  723 ;  Mueller  v.  Nortmann,  supra;  Ouyer  v.  Warren, 
175  111.  328,  51  N.  E.  580.) 

There  having  been  a  consideration  for  the  option,  it  could  not 
be  rescinded  prior  to  the  expiration  of  the  time  for  which  it  was 
given  without  the  consent  of  the  holder,  and  as  the  cause  of  re- 
scission named  did  not  exist,  appellants  had  no  right  to  rescind, 
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and  their  attempt  to  do  so  would  not  affect  the  right  of  respond- 
ent to  have  specific  performance.  {Swansion  v.  Clark,  153  Cal. 
305,  95  Pac.  1117;  TiUon  v.  Sterling  Coal  dk  Coke  Co,,  28  Utah, 
173,  107  Am.  St.  Rep.  689,  77  Pac.  758;  Williams  v.  Graves,  7 
Tex.  Civ.  App.  356,  26  S.  W.  338.) 

*' Where  the  vendor  has  repudiated  the  agreement,  thus  mak- 
ing it  appear  that  if  the  tender  were  made  its  acceptance  would 
be  refused,  tender  or  offer  by  the  vendee  before  suit  is  unneces- 
.sary."  (36  Cyc.  705.)  The  case  of  Shaituch  v.  Cunningham, 
31  Atl.  136,  was  for  specific  performance  of  an  option  contract. 
Jjong  before  the  expiration  of  plaintiff's  option  he  had  notice 
that  the  defendants  would  not  perform  the  agreement.  Held, 
in  view  of  this,  tender  not  necessary  before  bringing  the  action. 
(Citing  Dixon  v.  Oliver,  5  Watts  (Pa.),  509;  Hampton  v.  Speck- 
enagle,  9  Serg.  &  B.  (Pa.)  212,  11  Am.  Dec.  704;  Pomeroy's 
Equity  Jurisprudence,  sec.  1407,  note;  Lyman  v.  Oedney,  114 
nL  390,  29  N.  E.  282.) 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

On  March  17,  1908,  William  Dundom,  Sr.,  and  Kate  Dundom, 
his  wife,  executed  and  delivered  to  Axel  Anderson  two  certain 
instruments  in  writing.  The  first  was  a  lease  of  real  property 
for  the  term  of  five  years.  The  second  instrument,  which  refers 
to  the  same  property,  reads  as  follows : 

*  **  Option. 

^^It  is  agreed  that  Axel  Anderson,  for  value  received,  shall 
have  the  right  to  purchase  my  property  consisting  of  2,400  acres 
of  land  located  in  Township  10  North,  17  East,  Fergus  county, 
Montana,  for  a  period  of  three  years  from  date  of  this  instru- 
ment, the  price  to  be  $15  per  acre.  I  agree  to  furnish  an  abstract 
of  title  to  the  property  showing  same  to  be  free  from  all  encum- 
brance. The  said  property  to  remain  in  the  hands  of  the  said 
Axel  Anderson  exclusively  for  period  of  time  mentioned." 

On  January  9,  1911,  Anderson  executed  and  delivered  to 
F«.D.  Winslow.a  quitclaim  deed  by  which  he  released  to  Winslow 
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all  his  interest  in  the  premises  covered  by  the  Dundom  lease, 
and  assigned  to  Winslow  all  his  interest  under  the  option.  On 
January  30,  1911,  Winslow  notified  William  Dundom  that  he 
had  secured  the  option  by  assignment  and  intended  to  accept  the 
offer  contained  in  it,  and  then  and  there  prepared  a  deed  for 
William  and  Kate  Dundom  to  execute,  and  this  deed  was  de- 
livered to  William  Dundom.  About  March  1, 1911,  William  and 
Kate  Dundom  by  writing  notified  Winslow  that  they  withdrew 
the  offer  contained  in  the  option  agreement  and  would  not  longer 
abide  by  the  same,  for  the  reason  that  the  option  agreement  was 
without  consideration.  They  stated,  also,  that  they  refused  to 
recognize  any  right  *in  Winslow  as  assignee  of  Anderson.  On 
March  10,  1911,  Winslow  notified  both  William  and  Kate  Dun- 
dom that  he  was  then  prepared  to  pay  the  full  purchase  price 
mentioned  in  the  option,  that  he  desired  to  exercise  the  privilege 
given  by  the  option,  and  demanded  a  deed  for  the  property. 
The  demand  was  refused,  and  this  action  was  commenced  by 
Winslow  to  enforce  specific  performance.  Upon  the  trial  the 
court  called  to  its  assistance  a  jury,  to  whom  were  submitted  cer- 
tain interrogatories  covering  the  disputed  questions  of  fact. 
These  interrogatories  were  all  answered  by  the  jury  in  favor  of 
plaintiff's  contentions,  and  these  findings  were  adopted  and  sup- 
plemented by  other  findings  made  by  the  court.  A  decree  in 
favor  of  plaintiff  was  rendered  and  entered  and  from  that  de- 
cree and  an  order  denying  a  new  trial  the  defendants  have  ap- 
pealed. 

Without  attempting  to  state  even  the  substance  of  the  evi- 
dence contained  in  the  voluminous  record,  it  is  sufiScient  to  say 
that  there  is  substantial  evidence  to  support  every  finding  made 
by  the  court  and  jury;  and,  under  the  rule  of  practice  in  this 
[1]  slate,  those  findings  will  be  accepted  in  this  court,  unless 
the  appellants  can  show  that  the  evidence  preponderates  against 
them  or  some  of  them.  (Murray  v.  Butte-Monitor  T,  Min.  Co., 
41  Mont.  449,  110  Pac.  497.)  The  burden  thus  imposed  upon 
the  appellants  they  have  failed  to  maintain.  At  most,  the 
record  discloses  a  sharp  conflict  in  the  evidence,  involving 
a  mere  question  of  the  credibility  of  witnesses  and  the  weight 
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to  be  given  to  their  testimony.  Tinder  these  circumstances,  we 
accept  the  findings  as  conclusive  upon  the  facts  involved.  Those 
facts,  so  far  as  necessary  to  be  considered  now,  are  (1)  that  there 
was  a  sufficient  consideration  for  the  option  agreement;  (2)  that 
it  was  not  the  intention  of  the  parties  that  the  option  agree- 
ment should  be  personal  to  Anderson  and  not  assignable;  (3) 
that  the  value  of  the  land  increased  greatly  during  the  life  of 
the  option ;  and  (4)  that  the  plaintiff  has  been  at  all  times  since 
January  30, 1911,  able  and  willing  to  pay  the  purchase  price  and 
receive  a  deed  for  the  property  involved.  By  other  findings  the 
lands  mentioned  in  the  option  agreement  are  identified  and  cer- 
tain facts  established  which  are  not  seriously  controverted,  if 
controverted  at  all. 

We  have  presented  to  us,  then,  the  single  question:  Was  the 
option  agreement  assignable  so  as  to  give  Winslow  the  right  to 
insist  upon  specific  performance  t  There  is  not  any  uncertainty 
or  ambiguity  in  the  terms  employed,  and  the  question  might 
well  be  treated  as  one  of  law ;  but  out  of  abundance  of  caution 
the  trial  court  submitted  to  the  jury  evidence  touching  the 
circumstances  surroundiAg  the  making  of  this  agreement  and  re- 
flecting upon  the  intention  of  the  parties  to  it,  and  the  jury  found 
that  it  was  not  the  intention  of  the  parties  that  the  option  should 
be  personal  to  Anderson. 

Elaborate  and  most  excellent  briefs  have  been  submitted  by 
counsel  for  the  respective  parties,  but,  when  the  arguments  are 
exhausted,  the  result  is  fairly  characterized  by  Professor  Page  in 
his  article  on  Vendor  and  Purchaser,  in  39  Cyc,  page  1245,  as 
follows:  "In  some  jurisdictions  it  is  held  that  a  bond  to  convey 
or  other  contract  giving  a  particular  person  an  option  to  pur- 
chase land  within  a  certain  time  and  upon  certain  terms  and 
conditions  is  neither  a  chose  in  action  nor  a  transmissible  right 
of  property,  but  a  mere  personal  privilege  in  the  person  to  whom 
it  is  given,  and  that  it  is  not  assignable  by  him,  or  subject  to 
acceptance  and  enforcement  by  his  heirs  or  personal  representa- 
tjives,  unless  it  has  been  accepted  and  thereby  changed  into  a 
binding  contract  of  sale,  or  unless  it  is  in  terms  given  not  only 
to  him,  but  also  to  his  assigns,  heirs,  personal  i^epresentatives, 
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etc.  In  other  jurisdictions,  however,  it  id  held  that  an  option  to 
purchase  land  based  upon  a  valuable  consideration  is  assignable 
even  before  acceptance,  and  although  it  does  not  run  to  the  as- 
signs of  the  party  to  whom  it  is  given,  unless  there  is  some  pro- 
vision or  agreement  making  the  contract  a  purely  personal  one.'' 

The  conflict  in  the  decisions  arises  upon  the  consideration  of 
peculiar  statutory  provisions  or  upon  the  view  entertained  by 
the  particular  court  of  the  nature  of  an  option  itself.  "We  are 
bound  by  our  own  statutes,  so  far  as  they  are  applicable;  and 
this  court  has  had  occasion  heretofore  to  consider  the  nature 
of  an  option  given  for  a  valuable  consideration,  such  as  the  one 
before  us,  and  with  our  former  determinations  we  are  satisfied 
and  adhere  to  them  so  far  as  they  reflect  upon  the  question  now 
presented.  Appellants  lay  much  stress  upon  the  following  pro- 
visions of  our  Revised  Codes : 

"Sec.  4454.  A  mere  possibility,  such  as  the  expectancy  of  an 
heir  apparent,  is  not  to  be  deemed  an  interest  of  any  kind." 

' '  Sec.  4591.  A  mere  possibility,  not  coupled  with  an  interest, 
cannot  be  transferred." 

Section  4454  is  identical  in  terms  with  section  700  of  the  Cali- 
fornia Civil  Code,  and  section  4591  is  identical  with  section  1045 
of  the  California  Civil  Code.  These  provisions  were  in  force 
in  California  many  years  before  they  were  adopted  by  us  in 
1895,  and  had  received  construction  by  the  highest  court  of  that 
state  before  they  became  a  part  of  our  Codes.  We  must  indulge 
the  presumption,  then,  that  in  adopting  these  provisions  from 
[2]  California  our  legislature  intended  that  the  same  construc- 
tion should  prevail  in  this  jurisdiction  as  then  prevailed  in  the 
state  from  which  the  sections  were  borrowed.  {State  ex  rel. 
Dolenty  v.  District  Court,  42  Mont.  170,  111  Pac.  731.)  The 
California  Code  sections  above  were  construed  in  In  re  Oarcelon^s 
Estate,  104  Cal.  570,  43  Am.  St.  Rep.  134,  32  L.  R.  A.  595,  38 
Pac.  414,  wherein  it  is  held  that  these  sections  simply  state  well- 
settled  rules  of  common  law,  and,  whereas  at  common  law  such 
intangible  rights  or  interests  as  those  mentioned  in  the  sections 
above  were  incapable  of  being  transferred,  still  in  equity  the  rule 
was  quite  the  contrary,  and  agreements  for  the  sale  of  expec- 
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tancies,  if  fairly  made  and  for  an  adequate  consideration,  were 
enforced  in  equity.  The  court  concludes:  "It  was  not  the  inten- 
tion of  the  l^islature,  in  enacting  the  sections  of  the  Code  just 
referred  to,  to  make  any  change  in  the  rule  by  which  courts  of 
equity  were  theretofore  governed  in  dealing  with  this  class  of 
contracts." 

Assuming,  without  deciding,  that  the  right  acquired  by  An- 
derson under  the  option  agreement  can  be  properly  referred  to 
the  character  of  rights  mentioned  in  either  section  4454  or  4591 
above,  we  think  appellants'  contention  is  fully  answered  by  the 
conclusion  of  the  California  court  in  the  case  just  cited. 

In  Snider  v.  Yarbrough,  43  Mont.  203,  115  Pac.  411,  in  speak- 
ing of  the  abstract  right  as  distinguished  from  the  instrument 
evidencing  the  right,  this  court  said:  **An  option  is  a  right  ac- 
[3]  quired  by  contract  to  accept  or  reject  a  present  offer  within 
a  limited  or  reasonable  time."  While  in  characterizing  the  in- 
strument which  evidences  such  right,  this  court,  in  Ide  v.  Leiser, 
10  Mont.  5,  24  Am.  St.  Rep.  17,  24  Pac.  695,  in  .speaking  of  an 
option  said:  **It  is  simply  a  contract,  by  which  the  owner  of 
property  agrees  with  another  person  that  he  shall  have  the  right 
to  buy  his  property,  at  a  fixed  price,  within  a  time  certain."  It 
is  an  elementary  rule  for  the  construction  of  contracts  generally 
[4]  that  the  intention  of  the  parties  in  making  the  contract 
shall  be  ascertained,  and,  when  ascertained,  shall  be  enforced. 
This  rule  the  trial  court  invoked,  and  properly  so ;  and  without 
pausing  to  consider  whether  oral  evidence  was  admissible  to  show 
the  intention,  for  no  objection  was  offered  to  the  evidence,  we 
are  confronted  with  this  question :  Is  there  anything  in  the  nature 
of  an  option  agreement  which  prevents  the  option-holder  from 
transferring  his  interest  to  a  third  party,  in  the  absence  of  any 
[£]  evidence  that  the  parties  to  the  agreement  in  the  first  in- 
stance intended  the  right  created  to  be  personal  to  the  option 
holder  Y  No  useful  purpose  could  be  served  by  a  review  of,  or 
reference  to,  the  conflicting  decisions.  There  is  not  any  reason 
suggested  why  the  same  rules  of  law  which  apply  to  contracts 
generally  should  not  be  invoked  with  respect  to  an  option  agree- 
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ment,  so  far  as  the  character  of  the  latter  admits  of  their  appli- 
cation, and  we  do  not  know  of  any. 

While  the  rule  is  uniform  that  a  person  may  contract  with 
whom  he  pleases  and  may  refuse  to  contract  with  any  particular 
person,  still  the  rule  is  equally  well  settled,  as  stated  in  4  Cyc.  20, 
as  follows:  **As  to  assignability  of  private  contracts,  it  may  be 
stated  as  a  general  rule  that  rights  arising  out  of  agreements  or 
contracts  between  private  individuals  may  be  assigned,  in  the 
absence  of  any  provision  or  stipulation  in  the  agreement  or  con- 
tract to  the  contrary.'*  Certain  well-recognized  exceptions  to 
that  rule  arise  in  case  the  right  is  coupled  with  a  liability,  or  the 
contract  involves  the  relation  of  personal  conlSdence,  or  the  con- 
tract is  for  personal  services ;  and  the  reason  for  these  exceptions 
is  apparent  at  once.  A  person  might  be  willing  to  employ  a 
particular  person  as  his  confidential  agent,  whereas  he  would 
not  be  willing  that  someone  else  should  perform  the  services  for 
him,  or  he  might  be  willing  to  pay  a  given  price  to  a  particular 
artist  for  a  painting  by  him,  whereas  he  would  not  be  willing  to 
pay  the  same  price,  or  possibly  any  price,  for  a  painting  upon 
the  same  subject  by  someone  else.  But  since  the  contract  in  ques- 
tion does  not  involve  the  relations  of  personal  confidence  or  skill, 
and  the  right  is  not  coupled  with  any  liability,  there  is  not  any 
reason  why  Anderson's  assignee  cannot  perform  the  agreement 
as  well  as  Anderson  himself.  It  involved  simply  the  payment 
in  cash  of  the  amount  of  the  purchase  price  mentioned  in  the 
agreement. 

The  rule  that  rights  arising  from  contracts  between  private 
individuals  are  assignable,  and  that  nonassignability  is  the  ex- 
ception, was  recognized  by  this  court  in  FUnner  v.  McVay,  37 
Mont.  306,  15  Ann.  Gas.  1175,  19  L.  R.  A.,  n.  s.,  879,  96  Pac.  340. 

Since  it  appears  in  this  instance  that  it  was  not  the  intention 
of  the  parties  to  the  agreement  that  the  right  secured  to  Ander- 
son should  be  personal  to  him,  and  since  the  execution  of  the 
agreement  does  not  involve  any  question  of  personal  confidence 
or  skill,  we  think  the  case  falls  within  the  general  rule  and  that 
the  right  was  assignable,  and  that  Winslow  may  enforce  the 
same  in  a  court  of  equity. 
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The  record  discloses  that  the  consideration  for  the  option  was 
the  lease,  which  by  its  terms  was  made  nonassignable  without 
the  consent  of  the  lessors;  and  it  is  now  insisted  that  by  giving 
the  quitclaim  deed  Anderson  assigned  th^  lease  without  his 
lessor's  consent,  thereby  forfeiting  his  rights  under  it,  and  that 
in  effect  the  lease  ceased  to  exist  and  in  consequence  thereof  the 
consideration  for  the  option  agreement  failed,  and  defendants 
were  at  liblHy  to  withdraw  the  offer,  as  they  assumed  to  do  in 
the  written  notice  of  March  1.  Subdivision  4  of  section  7271. 
Revised  Codes,  reads  as  follows:  ''Any  tenant  or  subtenant,  as- 
signing or  subletting,  or  committing  waste  upon  the  demised 
premises,  contrary  to  the  covenants  of  his  lease,  thereby  ter- 
minates the  lease,  and  the  landlord,  or  his  successor  in-  estate, 
shall  upon  service  of  three  days'  notice  to  quit,  upon  the  person 
or  persons  in  possession,  be  entitled  to  restitution  of  possession  of. 
such  demised  premises,  under  the  provisions  of  this  Chapter." 

The  provision  for  nonassignability  contained  in  the  lease  was 
clearly  intended  for  the  benefit  of  the  lessors;  but  such  right, 
or  the  breach  of  the  condition,  they  could  waive  if  they  chose 
to  do  so.  The  statute  above  merely  gives  them  a  right  which 
they  could  assert  i>r  not,  as  they  elected.  The  lease  provides  for 
[6]  its  termination  upon  ten  days'  notice  from  the  lessors,  in 
case  of  a  breach  by  the  lessee ;  but  the  record  fails  to  show  that 
the  lessors  availed  themselves  of  the  privilege,  and,  -in  the  ab- 
sence of  such  showing,  ''the  case  stands  as  if  no  restriction  had 
been  imposed,  or  as  if  the  lessor  had  given  his  consent  to  the  as- 
signment." (Jones  V.  Moncrief-Cook  Co.,  25  Okl.  856,  108  Pac. 
409,  and  cases  therein  cited.)  The  violation  of  the  covenant 
against  assignment  gave  to  the  lessors  the  right  to  declare  the 
lease  terminated. and  end  the  term;  but  this  right  they  waived 
by  a  failure  to  exercise  it.  (Oarcia  v.  Ounn,  119  Cal.  315,  51 
Pac.  684;  Scott  v.  Slaughter,  35  Tex.  Civ.  App.  524,  80  S.  W. 
643.) 

Finally,  it  is  urged  that  there  never  was  an  acceptance  of  the 
offer  contained  in  the  option  agreement.  It  is  insisted  that  an 
[7]  acceptance  involved  the  actual  payment  or  tender  of  the 
purchase  money,  and  this  is  correct,  unless  the  defendants  by 
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their  conduct  excused  actual  tender.  The  law  does  not  require 
the  doing  of  an  idle  act ;  and  but  for  the  declarations  of  defend- 
ants in  their  written  notice  of  March  1,  and  their  oral  declara- 
tions to  the  plaintiflf  on  March  10,  plaintiff  would  fail  by  reason 
of  his  failure  to  make  actual  tender.  But  when  the  defendants 
notified  him  on  March  1  that  they  would  not  abide  by  the  option 
agreement,  and  when  on  March  10  they  specifically  told  him  that 
it  was  useless  for  him  to  offer  them  the  money,  as  they  would 
not  accept  it,  they  thereby  released  the  plaintiff  from  the  neces- 
sity of  actually  producing  the  money  and  offering  it  to  them, 
so  long  as  he  showed  himself  ready,  able  and  willing  to  pay 
the  money  and  receive  the  deed.  {Long  v.  Needham,  37  Mont. 
408,  96  Pac.  731 ;  FitUen  v.  Heime,  32  Mont.  364,  80  Pac.  918 ; 
Christiansen  v.  Aldrich,  30  Mont.  446,  76  Pac.  1007.) 
■  We  deem  it  unnecessary  to  give  particular  consideration  to 
other  -questions  presented. 
The  judgment  and  order  are  affirmed. 

Affirmed, 

Mr.  Chief  Justice  Brantly  and  Mr.  Justiob  Smith  concur. 


STATE,  Respondent,  v.  MORRISON,  Appellant. 

(No.  3,180.) 
(Submitted  June  24,  1912.    Decided  June  25,  1912.) 

[125  Pac.  649.1 

Criminal  Law — Rape — Information — Evidence — Sufflciefwy. 

Rape — Information — Sufficiency. 

1.  An  information  is  sufficient  to  charge  the  crime  .of  rape,  though  not 
alleging  that  the  raviflhed  female  was  not  the  wife  of  accused. 

Same. 

2.  An  information  for  rape,  alleging  that  the  act  was  committed  bj 
force  and  against  the  will  and  consent  of  the  female,  is  sufficient, 
under  Revised  Codes,  section  8336,  subdivisions  3  and  4,  declaring  that 
rape  is  committed  where  the  female's  resistance  is  overcome  by  force 
or  threats,  and  authorizes  proof  that  the  act  was  committed  under  the 
circumstances  provided  for  in  either  subdivision. 

Criminal  Law — Sufficiency  of  Evidence — Questions  for  Jury. 

8.  The  weight  and  sufficiency  of  the  evidence  in  a  criminal  prosecution 
is  a  question  for  the  jury. 
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Appeal  from  District  Court,  Granite  County;  Oeo.  B.  Winston, 
Judge. 

John  P.  Morrison  was  convicted  of  rape,  and  appeals  from 
the  judgment  of  conviction,  and  from  an  order  denying  him  a 
new  trial.    Affirmed. 

Cause  submitted  on  briefs  of  counsel. 

Mr.  Oeo.  A,  Maywood,  for  Appellant. 

The  great  weight  of  authority  seems  to  hold  that  a  statute 
defining  rape,  as  oiir  authority  defines  it,  requires  that  the  in- 
formation should  allege  that  the  person  upon  whom  the  offense 
is  committed  is  not  the  wife  of  the  defendant.  (People  v.  Miles, 
9  Cal.  App.  312,  101  Pac.  525 ;  Rice  v.  State,  37  Tex.  Cr.  36,  38 
S.  W.  801;  People  v.  Everett,  10  Cal.  App.  12, 101  Pac.  528.) 

The  information  in  the  case  at  bar  does  not  follow  the  language 
of  the  statute  in  alleging  the  circumstances  or  any  one  of  the 
circumstances  named  in  the  six  paragraphs  of  the  statute,  and 
the  defendant  going  to  trial  under  such  an  information  is  wholly 
at  a  loss  to  know  the  kind  of  testimony  that  he  is  expected  and 
has  to  meet  in  the  case.  If  the  information  indicated  anything 
at  all  by  its  allegation,  it  was  that  it  was  intended  to  be  drawn 
and  the  offense  charged  under  paragraph  3  of  section  8336,  Re- 
vised Codes,  and  the  whole  of  the  testimony  introduced  by  the 
state  was  in  an  effort  to  establish  the  guilt  of  the  defendant  under 
paragraph  4  of  this  section.  The  defendant  should  be  informed 
of  the  circumstances  that  the  state  will  bring  forward  and  prove 
in  order  to  obtain  a  conviction,  and  an  information  failing  to 
do  so  is  insufficient.  (Territory  v.  Carland,  6  Mont.  14,  9  Pac. 
578 ;  22  Cyc.  326,  327 ;  Parker  v.  Territory,  9  Okl.  109,  59  Pac. 
9;  Lawton  v.  Territory,  9  Okl.  456,  60  Pac.  93.) 

The  testimony  shows  that  the  prosecutrix  could  have  had  help 
at  the  very  moment  when  she  needed  it,  when  it  would  have  pre- 
vented the  consummation  of  the  act  complained  of,  if  she  had 
wanted  it.  She  did  not  want  it ;  she  did  not  call  upon  it.  She 
made  no  outcry  or  call  for  help  when  that  help  stood  within  ten 
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feef  of  her,  but  contented  herself  by  whispering  to  her  com- 
panion, *' There  comes  somebody." 

In  what  appears  to  be  a  well-considered  opinion  in  the  case 
of  Sowers  v.  Territory,  6  Okl.  436,  50  Pac.  257,  the  court,  after 
discussing  the  statute  of  Oklahoma,  identical  with  that  of  Mon- 
tana defining  rape,  says:  ** There  must  have  been  threats  of  great 
bodily  harm — immediate  bodily  harm — and  those  threats  have 
been  accompanied  by  a  power  of  execution,  which  at  the  time 
was  apparent  to  the  prosecutrix ;  not  only  this,  but  she  must  have 
believed  at  the  time  that  those  threats  would  be  carried  into  im- 
mediate execution,  unless  she  ceased  from  resisting  and  ac- 
quiesced in  the  act  of  the  accused.*'  (Citing  Osgood  v.  State, 
64  Wis.  472,  25  N.  W.  529 ;  State  v.  Hagerman,  47  Iowa,  151 ; 
Mahoney  v.  People,  43  Mich.  39,  4  N.  W.  546 ;  State  v.  Burgdorf, 
53  Mo.  65 ;  Whittaker  v.  State,  50  Wis.  518,  36  Am.  Rep.  856,  7 
N.  W.  431;  Brown  v.  People,  36  Mich.  203;  see,  also.  People  v. 
Benson,  6  Cal.  221,  65  Am.  Dec.  506;  Bueno  v.  People,  1  Colo. 
App.  232,  28  Pac.  248.) 

The  court  unreasonably  restricted  the  defendant  in  the  intro- 
duction of  testimony  by  sustaining  the  objections  of  the  prosecu- 
tion to  the  introduction  of  evidence  of  specific  acts  of  unchastity 
on  the  part  of  the  prosecutrix.  This  testimony  would  have  been 
material  to  the  defendant  in  making  it  more  probable  that  the 
prosecutrix  did  not  resist  and  that  she  did  acquiesce  in  the  act, 
and  also  in  establishing  her  character  for  unchastity.  (People 
V.  Benson,  6  Cal.  221,  65  Am.  Dec.  506.) 

Mr,  Albert  J.  Oalen,  Attorney  General,  and  Mr,  J.  A.  Poore, 

Assistant  Attorney  General,  for  Respondent. 

In  the  majority  of  states — ^having  statutes  differing  from  ours, 
in  that  the  words  "not  the  wife  of  the  perpetrator"  are  omitted — 
it  is  held  not  necessary  to  allege  the  fact  that  the  female  was  not 
the  wife  of  the  perpetrator.  (33  Cyc.  1440,  and  cases  cited.) 
But  it  is  held  in  all  these  states  that  it  is  competent  for  the  per- 
son to  show  in  defense  of  the  charge  of  rape  alleged  to  have  been 
actually  committed  by  him  that  the  woman  on  whom  it  is 
charged  to  have  been  committed  was  his  wife,  but  that  this  fact 
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need  not  be  alleged  in  the  information.  (Commonwealth  ▼. 
Landis,  129  Ky.  445,  16  Ann.  Cas.  901,  112  S.  W.  58 ;  Common- 
wealth  V.  F<^eriy,  8  Gray  (Mass.),  489,  69  Am.  Dec.  264;  State 
T.  WUUam^ion,  22  Utah,  248,  83  Am.  St.  Rep.  780,  62  Pae.  1022.) 

This  information  was  sufficient  to  negative  the  idea  that  the 
prosecuting  witness  was  defendant's  wife,  and  an  allegation  that 
she  was  not  his  wife  was  unnecessary.  (Oamer  v.  State,  73  Ark. 
487,  84  S.  W.  623 ;  Bust  v.  State,  77  Ark.  146,  91  S.  W.  8 ;  State 
V.  White,  44  Kan.  514,  25  Pac.  35 ;  Curtis  v.  State,  89  Ark.  394, 
117  S.  W.  521.) 

The  cases  of  People  v.  Pacheco,  70  Cal.  473, 11  Pac.  761,  People 
V.  Snyder,  75  Cal.  323,  17  Pac.  208,  Harmon  v.  Territory,  5  Okl. 
368,  49  Pac.  55 ,  State  v.  Delvecchio,  25  Utah,  18,  69  Pac.  59, 
hold,  under  statutes  identical  with  ours,  that:  **When  the 
information  states  that  the  act  was  committed  by  force  and 
violence  and  against  the  will  and  consent  of  the  female,  it 
is  substantially  equivalent  to  stating  that  she  resisted,  and  that 
her  resistance  was  overcome  by  violence,  or  that  she  was  prevented 
from  resisting  by  threats  of  immediate  and  great  bodily  harm 
accompanied  by  apparent  power  of  execution,"  are  sufficient. 

The  extent  of  resistance  required  to  establish  want  of  consent 
is  governed  by  the  circumstances  of  the  case  and  the  grounds  for 
apprehending  great  bodily  harm.  (People  v.  Connor,  126  N.  T. 
278,  27  N.  E.  252;  33  Cyc.  1428,  and  cases  cited.) 

Evidence  of  specific  acts  of  unchastity  on  the  part  of  the 
prosecutrix  with  others  than  the  defendant  is  inadmissible. 
(People  V.  Ogden,  39  Or.  195,  65  Pac.  454;  33  Cyc.  1478,  and 
cases  cited.)  California  holds  to  the  contrary,  but  in  the  case  of 
People  V.  Shea,  125  Cal.  151,  57  Pac.  885,  the  former  holdings 
of  that  court  are  reviewed,  and  it  is  held  that  the  weight  of  au- 
thority is  that  such  evidence  is  inadmissible. 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

Defendant  appeals  from  a  judgment  of  conviction  of  rape, 
and  from  an  order  denying  his  motion  for  a  new  trial. 

1.  The  information  fails  to  charge  that  the  female  upon  whom 
[1]    the  crime  is  alleged  to  have  been  committed  was  not  the 
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wife  of  the  accused.  It  is  therein  alleged,  however,  that  she  bears 
another  name  than  that  of  Morrison.  As  long  ago  as  1890,  this 
court  held,  under  a  statute  similar  to  that  now  in  (orce,  that  the 
allegation  was  unnecessary.  (See  State  v.  Williams,  9  Mont.  179^ 
23  Pac.  335.)  It  was  proven  at  the  trial  that  the  prose<iutriz 
was  not  the  defendant's  wife.  A  mere  rule  of  criminal  pleading 
is  involved — a  rule  which  has  been  settled  for  over  twenty  years 
in  this  state.  No  injustice  or  hardship  can  result,  whichever 
rule  is  adopted;  and  we  therefore  decline  to  overrule  the  case 
of  State  V.  Williams,  supra. 

2.  Section  8336,  Revised  Codes,  declares  that  rape  is  com- 
mitted: "  •  •  *  3.  Where  [the  female]  resists,  but  her  re- 
sistance is  overcome  by  violence  or  force.  4.  Where  she  is  pre- 
vented from  resisting  by  threats  of  immediate  and  great  bodily 
harm,  accompanied  by  apparent  power  of  execution,"  etc.  It  is 
contended  that  the  information  should  set  forth  with  particu- 
[2]  larity  the  facts  constituting  the  offense  under  either  para- 
graph 3  or  paragraph  4  of  the  statute,  supra.  The  information 
alle'ges  that  the  defendant  willfully,  violently,  and  feloniously, 
and  against  the  will  and  consent  of  the  prosecutrix,  feloniously 
ravished  and  c,amally  knew  her.  ''When  the  information  stated 
that  the  act  was  committed  by  force  and  violence,  and  against 
the  will  and  consent  of  the  female,  it  was  substantially  equiva- 
lent to  stating  that  she  resisted,  but  that  her  resistance  was  over- 
come by  violence,  or  that  she  was  prevented  from  resisting  by 
threats  of  immediate  and  great  bodily  harm,  accompanied  by  ap- 
parent power  of  execution.  Under  the  information  as  it  reads, 
it  was  competent  to  prove  that  the  act  was  committed  under  the 
circumstances  provided  for  in  either  of  the  subdivisions"  of  the 
statute.  {People  v.  Tacheco,  70  Cal.  473,  11  Pac.  761.)  We 
think  the  foregoing  is  both  good  common  sense  and  good  law. 
and  therefore  hold  the  information  sufQcient  in  this  regard. 

3.  What  has  just  been  said  disposes  of  the  contention  of  the 
appellant  that  the  court  erred  in  inserting  in  his  requested  in- 
struction No.  9  the  words,  **or  was  not  prevented  by  threats  of 
immediate  and  great  bodily  harm,  accompanied  by  apparent 
power  of  execution." 
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4.  It  is  contended  that  the  evidence  is  insniBcient  to  sustain  a 
[3]  judgment  of  conviction.  We  shall  not  quote  it.  Suffice  to 
say  that,  in  our  judgment,  it  has  substance  enough  to  warrant 
a  verdict  of  guilty,  if  the  jury  believe  the  tale  of  the  prosecutrix. 
Different  minds  might  form  different  conclusions  as  to  its  weight, 
force  and  effect ;  but  under  the  jury  system  it  was  for  that  body 
to  determine  those  questions.  The  writer  of  this  is  of  the  opinion 
that,  taking  all  the  evidence  in  the  record  into  consideration, 
the  jury  ought  not  to  have  believed  her  story  to  the  effect  that 
she  was  raped ;  but  they  did  believe  it,  and  it  was  their  privilege 
and  province  to  do  so,  if  they  saw  fit. 

The  judgment  and  order  are  affirmed* 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Holloway 
concur. 

Behearing  denied  September  10,  1912. 


HENNESSY,  Respondent,  v.  HOLMES  bt  al.,  Ai*KLLANTa 

(No.  3,129.) 
(Submitted  May  1,  1912.    Decided  June  28,  1912.) 

[125  Pac.  132.] 

Breach  of  Warranty — Mistake — Deeds — Failure  to  Read  Before 
.  Signing — Effect. 

Written  Instruments — Failure  to  Bead  Before  Signing — Effeet. 

1.  Failing  to  read  carefully  a  written  instrument  before  uttering  the 
same  is  neglect  of  a  legal  duty,  from  the  consequences  of  which  the 
person  guilty  of  such  negligence  cannot  have  relief. 

Same — ^Neglect  of  Legal  Duty — Belief. 

2.  j?e2d,  under  the  rule  declared  in  paragraph  1  above,  that  defendant 
who  directed  an  attorney  to  draft  a  quitclaim  deed  to  certain  property 
and  who,  without  reading  the  instrument,  though  able  to  read,  signed 
it,  was  not  entitled  to  relief  in  an  action  for  damages  for  a  breach  of 
warranty  contained  in  the  instrument,  which  proved  to  be  not  a  quit- 
claim but  a  warranty  deed. 
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Appeal  from  District  Court,  Silver  Bow  County;  Jeremiah  J, 
Lynch,  Judge. 

Action  by  Patrick  J.  Hennessy  against  Levi  E.  Holmes  and 
another.  Prom  a  judgment  for  plaintiflP  and  an  order  denying  a 
new  trial,  defendants  appeaL  Affirmed,  Mb.  Justice  Smith  dis- 
senting. 

Messrs.  Jesse  B,  Roote  and  James  E.  Murray^  for  Appellants, 
submitted  a  brief ;  Mr.  Roote  argued  the  cause  orally. 

Under  sections  5029  and  7873,  Revised  Codes,  when  a  suit 
is  brought  on  a  contract,  the  defendant  may  set  up  any  imper- 
fection or  mistake  in  reducing  the  contract  to  writing,  and  intro- 
duce oral  evidence  showing  the  real  agreement,  and  when  any 
error  has  occurred  the  court  will  disregard  the  erroneous  part 
and  give  effect  to  the  real  intention  of  the  parties.  (Lassing  v. 
James,  107  Cal.  348,  40  Pac.  534;  Kerr's  Cyc.  Civ.  Code,  sees. 
1640,  1856.)  Even  though  the  mistake  of  the  attorney  in  insert- 
ing the  warranty  clause  was  due  to  the  error  or  mistake  of  the  de- 
fendant, nevertheless  the  defendant  has  a  right  to  interpose  the 
defense  and  have  the  erroneous  dause  in  the  deed  disregarded. 
(Pomeroy*s  Equity  Jurisprudence,  3d  ed.,  sec.  868.)  This  is  not 
a  case  of  reformation  of  an  agreement  by  reason  of  the  mutual 
mistake  of  the  parties,  but  is  a  case  where  there  is  no  mistake 
or  misunderstanding  between  the  parties  whatever,  but  in  pre- 
paring the  deed  by  reason  of  some  accident  or  mistake  there 
was  inserted  in  the  deed  a  warranty  clause.  No  matter  how 
the  mistake  occurred,  it  may  be  corrected  in  a  court  of  equity. 
(Ferrell  v.  Ferrell,  53  W.  Va.  515,  44  S.  E.  189;  Dennis  v.  N.  P. 
Ry.,  20  Wash.  320,  55  Pac.  210 ;  Born  v.  Schrenkeisen,  110  N.  Y. 
55,  17  N.  E.  339;  Pitcher  v.  Hennessy,' 4:8  N.  Y.  424;  Marks  v. 
Taylor,  23  Utah,  897,  63  Pac.  897;  Kilmer  v.  Smith,  77  N.  Y. 
226,  33  Am.  Rep.  613;  15  Am.  &  Eng.  Ency.  of  Lraw,  673;  20 
Id.  823.) 

Independent  of  statute,  it  is  the  universal  rule  that  equity  will 
^'make  the  legal  effect  of  the  instrument  correspond  to  the  ex- 
press intention  of  the  parties  as  disclosed  in  the  negotiations." 
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(Stelpfiug  ▼.  Wolfe,  127  Iowa,  192,  102  N.  W.  1130;  Story  v. 
GammeU,  68  Neb,  709,  94  N.  W.  982;  Jones  v.  Price  (Iowa),  86 
N.  W.  219;  Waterman  v.  J!>w«(?n  ei  al,,  6  Wis.  265.)  Mistake 
of  the  scrivener  in  preparing  the  deed  may  be  relieved  against 
in  equity.  (Kelley  v.  Ward  (Tex.  Civ.  App.),  58  S.  W.  207; 
Nawlin  v.  Pyne,  47  Iowa,  293.)  The  failure  of  the  defendants 
to  read  the  deed  carefully  is  not  a  bar  to  relief.  {American  Min. 
Co.  V.  Basin  Co.,  39  Mont.  476,  24  L.  R.  A.,  n.  s.,  305,  104  Pac. 
525 ;  Albany  v.  Burdick,  87  N.  Y.  40 ;  Andrews  v.  OiUespie,  47 
N.  Y.  487 ;  San  Antonio  v.  McLan,  96  Tex.  48,  70  S.  W.  201 ; 
Moore  v.  Copp,  119  Cal.  429,  51  Pac.  630.)  In  such  a  case  as 
this,  defendants  need  not  apply  for  a  revision  or  reformation,  but 
may,  under  section  5029,  Revised  Codes,  set  up  the  facts  in  their 
answer  and  erroneous  part  of  the  deed  will  be  discharged. 
{Lassing  v.  James,  supra;  Pomeroy's  Equity  Jurisprudence,  3d 
ed.,  sec.  868.)  Under  the  provisions  of  the  Code  the  contract 
really  agreed  upon  is  regarded  as  the  only  contract  between  the 
parties,  and  this  is  to  be  interpreted  according  to  their  real  in- 
tentions as  shown  by  the  evidence  of  the  parties.  {Gardner  v. 
California  hwestment  Co.,  137  Cal.  71,  69  Pac.  844.) 

The  contract  of  sale  rested  entirely  in  parol,  and  the  deed 
has  nothing  whatever  to  do  with  it  except  to  carry  it  out. 
{Davis  V.  Hopkins,  18  Colo.  153,  32  Pac.  70 ;  Hahn  v.  Dolittle, 
18  Wis.  196,  86  Am.  Dec.  757 ;  Oreen  v.  Batson,  71  Wis.  54,  5  Am. 
St.  Rep.  194,  S6  N.  W.  849.)  In  signing  a  deed  prepared  by  at- 
torneys under  instructions  the  defendants  were  guilty  of  no 
neglect. 

Messrs.  Maury,  Tempieman  dk  Davies,  for  Respondent,  sub- 
mitted a  brief;  Mr.  Tempieman  argued  the  cause  orally. 

The  alleged  afSrmative  defense  is  insufficient  in  law  upon  the 
face  thereof  because  it  consists  merely  of  an  appeal  for  judicial 
aid  against  the  admitted  sloth,  indifference  and  neglect  on  the 
part  of  the  defendants  in  the  matter  of  uttering  a  warranty  for 
a  quitclaim  deed,  approximately  occasioned  by  their  failure  to 
read  carefully  before  uttering.  The  defense  is  a  mistake  of  fact 
and  not  of  law.    It  does  not  aver  that  the   defendants  did  not 
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know  what  they  were  doing  when  uttering  the  deed,  but  is  to  the 
effect  that  they  did  not  take  the  trouble  to  learn  what  they  were 
doing  from  a  reading  of  the  deed.  The  theory  of  the  defense 
is  that  such  a  mistake  is  a  mistake,  and  that  the  courts  always 
stand  ready  to  grant  the  requisite  relief  upon  such  proven  fact 
alone.  However,  such  a  mistake  of  fact  as  befell  the  defend- 
ants is  not  a  mistake  at  all  for  the  happening  of  which  our  courts 
will  grant  relief,  for  that  our  courts  are  forbidden  to  call  it  a 
mistake  by  the  express  terms  of  section  4983,  Revised  Codes, 
to- wit :  ''Mistake  of  fact  is  a  mistake  not  caused  by  the  neglect  of 
a  legal  duty  on  the  part  of  the  person  making  the  mistake." 
There  can  scarcely  be  any  question  that  failure  to  read  carefully  a 
written  instrument  before  uttering  the  same  is  a  neglect  of  a 
legal  duty,  €uid  that,  whether  viewed  from  the  standpoint  of  the 
grantor  or  the  grantee  or  from  the  standpoint  of  the  welfare 
of  the  state.  We  are  urging  the  proposition  that  once  a  neglect 
of  legal  duty  is  confessed  by  the  defendfioits,  as  here,  it  is  incum- 
bent upon  the  defendants  in  a  pleading  to  escape  the  conse- 
quences to  avoid,  as  it  were,  their  confessed  neglect  by  some 
suitable  plea  condoning  the  neglect ;  otherwise  the  pleading  as  a 
whole  must  be  regarded  as  insufficient  in  law.  By  way  of  illus- 
tration, we  suggest  that  the  instant  defense  presents  a  question 
as  if  in  a  personal  injury  case  the  plaintiff  discloses  his  own 
contributory  negligence  upon  the  face  of  his  complaint  and  fails 
to  plead  the  necessary  facts  to  negative  the  presumption  of  negli- 
gence on  his  part.  Such  complaint  states  no  cause  of  action. 
{Lynes  v.  Northern  Pac,  By.  Co.,  43  Mont.  317,  Ann.  Cas. 
1912C,  424,  117  Pac.  81.)  By  their  plea,  the  defendants  rely 
simply  upon  their  confessed  neglect  for  relief,  a  relief  forbidden 
by  the  statute,  thus  leaving  for  the  chancellor  nothing  to  do 
save  and  except  to  enforce  the  penalty  declared,  namely,  no  re- 
dress. (See  1  Daniel  on  Negotiable  Instruments,  sec.  849 ;  1  Page 
on  Contracts,  par.  76 ;  20  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  831.) 
Cases  are  rather  numerous  upon  the  point  without  being  based 
upon  any  statute.  The  harshness  incident  to  enforcing  the  pen--* 
alty  is  of  course  not  material.  (See  Grieve  v.  Orieve,  15  Wyo. 
358,  11  Ann.  Cas.  1162,  9  L.  R.  A.,  n.  s.,  1211,  89  Pac.  569; 
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American  Min.  Co.  t.  Basin  Min,  Co.,  39  Mont.  476,  24  L  B.  A.» 
n.  s.,  305, 104  Pac.  525 ;  Hawkins  v.  Hawkins,  50  Cal.  558 ;  Metro* 
politan  Loam,  Assn.  v.  Esche,  75  Cal.  513,  17  Pac.  675 ;  KimmeU 
V.  Skelly,  130  Cal.  555,  62  Pac.  3067 ;  Snelgrove  v.  Earl,  17  Utah, 
321,  53  Pac.  1017 ;  Farlow  v,  Cliambers,  21  S.  D.  128,  110  N.  W. 
94 ;  Reed  v,  Coughran,  21  S.  D.  257,  111  N.  W.  559 ;  Sisk  v.  Cas- 
well, 14  Cal.  App.  377,  112  Pac.  185.) 

HON.  W.  E.  C.  STEWART,  Judge  of  the  Ninth  Judicial  Dis- 
trict, sitting  in  place  of  Mr.  Justice  Holloway,  disqualified,  de- 
livered the  opinion  of  the  court. 

This  is  an  action  to  recover  damages  for  an  alleged  breach  of 
warranty  contained  in  a  deed  made  January  25,  1900,  by  Levi  E. 
Holmes  and  wife  to  Andrew  Laden,  who  was  the  grantor  of  the 
plaintiff  and  respondent  herein.  Prior  to  the  making  of  the 
deed,  Holmes  and  Laden  negotiated  for  the  sale  and  transfer  of 
the  title  Holmes  had  in  the  property  described  in  the  deed.  The 
findings  of  the  court  below  are  to  the  effect  that  it  was  under- 
stood and  agreed  between  them  that  a  quitclaim  deed  should  be 
given  and  received,  and  that  Holmes  employed  an  attorney  and 
in  the  presence  of  Laden  directed  the  attorney  to  draft  a  quit- 
claim deed;  that,  instead  of  drafting  a  quitclaim  deed,  the  at- 
torney drafted  a  warranty  deed,  and  the  same  was  later  signed 
and  executed  by  Holmes  and- his  wife  under  the  belief  that  it  was 
a  quitclaim  deed,  without  their  having  read  it  or  having  it  read 
to  them,  although  they  had  ample  opportunity  to  do  so ;  and  that, 
if  Holmes  and  wife  had  read  the  said  deed  before  signing  and 
delivering  it,  they  could  and  would  have  discovered  that  it  was 
not  a  quitclaim  deed,  such  as  they  intended  to  give,  but  a  war- 
ranty deed.  The  conclusions  of  law  are  to  the  effect  that' Holmes 
and  wife,  in  failing  to  read  said  deed  or  make  any  inquiry  con- 
cerning its  contents  before  signing  or  delivering  it,  were  guilty 
of  neglect  of  a  legal  duty,  are  not  entitled  to  any  relief  in  a  court 
of  equity,  and  that  judgment  be  entered  for  Hennessy,  Laden 's 
grantee,  according  to  the  prayer  of  the  complaint.  A  judgment 
was  entered  in  favor  of  plaintiff.    Defendants  have    appealed 
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from  the  judgment  and  an  order  denying  their  motion  for  a  new 
trial.  The  only  question  submitted  by  them  for  decision  is 
whether  the  court  reached  the  proper  conclusion  upon  the  facts 
found. 

Section  4983  of  the  Revised  Codes  provides  that  a  ''mistake  of 
fact  is  a  mistake  not  caused  by  the  neglect  of  a  legal  duty  on  the 
part  of  the  person  making  the  mistake."  This  provision  of  sec- 
tion 4983  is  certainly  not  ambiguous.  Its  tenor  is  that  a  mistake 
of  fact  may  not  be  availed  of  by  the  one  making  the  mistake,  if 
the  mistake  be  occasioned  by  the  neglect  of  a  legal  duty.  There 
can  scarcely  be  any  question  that  failing  to  read  carefully  a  writ- 
[1  and  2]  ten  instrument  before  uttering  the  same  is  a  neglect 
of  a  legal  duty. 

California  has  an  identical  section  with  our  section  4983.  It 
is  section,  1577  of  the  California  Civil  Code.  The  supreme  court 
of  California  had  the  phrase  of  this  section  under  consideration 
in  the  case  of  Moore  v.  Copp,  119  Cal.  429,  51  Pac.  630.  In  that 
case  an  inexperienced  old  lady  signed,  without  reading,  sup- 
posedly an  option  for  a  lease,  which  turned  out  to  be  an  agree- 
ment to  sell.  The  court  in  its  opinion  said:  ''It  does  not  appear 
that  appellant  made  any  statements  to  her,  at  the  time  the  con- 
tract was  signed,  to  mislead  her;  and  but  for  the  circumstances 
shown,  and  the  fact  of  her  age,  her  physical  infirmities,  and  in- 
experience in  business,  we  should  find  some  difficulty  in  bringing 
the  case  within  section  1577,  Civil  Code,  defining  mistake  of  fact, 
from  which  relief  will  be  given  only  when  'not  caused  by  the 
neglect  of  a  legal  duty  on  the  part  of  the  person  making  the 
mistake.*  Ordinarily,  it  would  be  the  legal  duty  of  a  person 
about  to  sign  a  conveyance  of  real  property  to  read  it,  or  have 
it  read  or  explained,  or  have  an  assurance  from  some  one  upon 
whose  statements  he  had  a  right  to  rely,  that  it  was  in  accord- 
ance with  the  previous  understanding  of  the  party." 

In  1  Daniel  on  Negotiable  Instruments,  section  849,  it  is  said : 
"If  a  party  who  can  read  a  deed  put  before  him  for  execution, 
or  if,  being  unable  to  read,  will  not  demand  to  have  it  read  and 
explained  to  him,  he  is  guilty  of  supine  negligence,  which,  I  take 
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it,  is  not  the  subject  of  protection,  either  in  equity  or  in  law, 
and  ordinarily,  in  the  absence  of  any  device  to  put  the  party  oflp 
his  guard,  an  omission  to  read  the  instrument,  by  one  having 
the  capacity  to  do  so,  will  render  him  liable  and  put  him  beyond 
the  protection  of  the  law,  although  he  is  assured  he  is  signing 
a  paper  of  a  different  kind  from  what  it  really  is."  (See,  also,. 
2  Herman  on  Estoppel  and  Res  Adjudicata,  sec.  1004.) 

In  13  Cyc,  page  577,  it  is  said:  **A  party  cannot  avoid  a  deed 
executed  by  him,  on  the  ground  that  he  signed  the  same  in  igno- 
rance of  its  contents,  where  this  is  due  to  his  own  carelessness 
or  negligence.  And  one  who  is  illiterate  and  unable  to  read  can- 
not avoid  a  deed  on  this  ground,  where  he  did  not  require  that  it 
be  read  to  him." 

In  1  Page  on  Contracts,  section  76,  it  is  said:  ''On  the  other 
hand,  if  he  can  read  or  is  otherwise  guilty  of  negligence  in  not 
informing  himself  as  to  the  contents  of  the  written  contract,  and 
signs  or  accepts  it  with  full  opportunity  of  informing  himself  as 
to  its  contents,  he  cannot  avoid  liability  on  the  ground  that  he 
was  mistaken  as  to  its  contents,  in  the  absence  of  fraud  or  mis- 
representation. The  application  of  this  rule  is  clearest  where 
the  party  who  signs  the  instrument  is  able  to  read,  has  an  op- 
portunity to  read  the  instrument,  and  merely  neglects  to  read. 
Thus  where  A  signs  a  note  containing  a  power  of  attorney  to 
confess  judgment,  A  being  able  to  read,  and  there  being  no  fraud 
or  misrepresentation,  he  cannot  have  relief  from  a  judgment 
thereon  on  the  ground  that  he  did  not  know  that  it  contained 
a  power  of  attorney."  (See,  also,  20  Am.  &  Eng.  Ency.  of  Law, 
2d  ed.,  p.  831.) 

In  the  case  of  Grieve  v.  Orieve,  15  Wyo.  358,  11  Ann.  Cas. 
1162,  9  L.  B.  A.,  n.  s.,  1211,  89  Pac.  569,  a  mistake  was  made 
in  a  written  contract  wherein  it  said  that  the  plaintiff  should 
have  one-half  of  a  certain  ewe  lamb  increase ;  the  negotiations  and 
agreement  between  the  parties  having  been  that  the  complainant 
should  have  all  the  said  increase.  The  complaining  party  pre- 
vailed with  the  trial  court,  but  the  appellate  court  tersely  em- 
phasized the  trial  court's  error  in  this  language:  ''The  error  of 
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the  court,  we  think,  was  in  holding  that  the  contract  could  be 
reformed  on  account  of  the  mistake,  notwithstanding  the  negli- 
gence of  the  defendants."  The  law  of  the  Brieve  Case  seems 
to  have  been  accepted  by  this  court  in  American  Mining  Co.  v. 
Basin  Min.  Co.,  39  Mont.  476,  24  L.  R.  A.,  n.  s.,  305,  104  Pac. 
525,  where  our  court  said:  **In  our  opinion,  the  evidence  in  this 
case  is  clear,  satisfactory,  and  convincing  that  the  deeds  as  writ- 
V  ten  did  not  contain  the  agreement  actually  entered  into  by  the 
parties;  that  there  was  a  mistake  as  to  a  material  fact;  that  the 
mistake  was  mutual ;  and  that  it  did  not  occur  by,  or  result  from, 
the  negligence  of  the  plaintiff.  These  are  prerequisite  require- 
ments to  relief,  as  laid  down  by  the  supreme  court  of  Wyoming 
in  the  case  of  Orieve  v.  Orieve,  15  Wyo.  358,  11  Ann.  Gas.  1162, 
9  L.  B.  A.,  n.  s.,  1211,  89  Pac.  569,  and  we  think  they  are  fully 
met  by  the  plaintiff  here.*'  (See,  also,  Hawkins  v.  Hawkins,  50 
Cal.  558 ;  Metropolitan  Loan  Assn.  v.  Esche,  75  Cal.  313,  17  Pac. 
675 ;  KimmeU  v.  Skelly,  130  Cal.  555,  62  Pac.  1067 ;  Snelgrove  v. 
Earl,  17  Utah,  321,  53  Pac.  1017 ;  Farlow  v.  Chambers,  21  S.  D. 
128,  110  N.  W.  94 ;  Reed  v.  Coughran,  21  S.  D.  257,  111  N.  W. 
559 ;  Sisk  V.  Caswell,  14  Cal.  App.  377,  112  Pac.  185 ;  VaUentyns 
V.  Immigration  Land  Co.,  95  Minn.  195,  S  Ann.  Gas.  212,  103 
N.  W.  1028.) 

Counsel  for  appellants  have  cited  sections  5029  and  7873  of  our 
Revised  Codes ;  but  it  is  apparent  that  these  sections  must  be  read 
in  connection  with  section  4983,  quoted  above.  By  reference  to 
the  latter  section,  it  manifestly  appears  that  freedom  from  neg- 
lect is  the  condition  precedent  to  the  right  for  redress  from  mis- 
take. This  is  our  interpretation  of  it,  and  this  court  has  so  held 
in  the  case  of  American  Min.  Co.  v.  Basin  Min.  Co.,  supra.  The 
rule  is  well  illustrated  by  an  excerpt  from  the  dissenting  opinion 
in  KeUey  v.  Ward  (Tex.  Ciy.  App.),  58  S.  W.  207,  where  it  is 
said:  ''The  rule  is  firmly  established  in  this  state  that  a  written 
contract  cannot  be  varied  by  parol  without  proof  of  fraud«  acci- 
dent, or  mistake  in  reducing  it  to  writing,  and  it  is  equally  well 
settled  that,  if  such  mistake  be  due  to  the  inexcusable  neglect 
and  inattention  of  one  of  the  contracting  parties,  he  is  without 
remedy/* 
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The  oonclusion  of  the  court  was  correct.    The  judgment  and 
order  are  afiSrmed. 

AffitTned. 
Mb.  Chief  Justice  Bbantly  concurs. 

Mr.  Justice  Smith  dissents.  ^ 

Rehearing  denied  November  18,  1912. 


GBUSH  ET  AL.,  Appellants,  v.  BISHOP  et  al.,.  Respondents. 

(No.  3,202.) 
(Submitted  September  9,  1912.    Decided  September  16,  1912.) 

[126  Pac.  619.] 

Cities  and  Towns — Police  Department — Metropolitan  Police  Law 
— AppHcahility  of  Statute. 

1.  Heldf  that  while  the  Metropolitan  Police  Law  (Hev.  Codes,  sees. 
3304-3317),  placing  the  police  departments  under  civil  service  rules, 
is  mandatory  as  to  cities  of  the  first  class,  it  is  optional  with  the 
authorities  of  the  smaller  cities  and  towns  whether  they  shall  bring 
themselves  within  its  provisions. 

Appeal  from  District  Court,  Ravalli  County;  Michael  Donlan, 
a  Judge  of  the  Second  Judicial  District,  presiding. 

Action  by  J.  J.  Qrush  and  another  against  D.  A.  Bishop  and 
another.  Judgment  for  defendants,  and  plaintiffs  appeal.  Re- 
versed and  remanded. 

Mr.  James  D.  Taylor,  for  Appellants,  submitted  a  brief  and 
argued  the  cause  orally. 

In  behalf  of  Respondents,  Mr.  C.  S.  Wagner  submitted  a  brief 
and  argued  the  cause  orally. 

MR.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 
the  court. 

This  action  was  instituted  to  have  determined  the  question 
whether  the  plaintiffs  or  the  defendants  are  entitled,  respec- 

46  Mont.—? 
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tively,  to  the  offices  of  chief  of  police  and  night  policeman  of 
the  city  of  Hamilton.  It  was  submitted  to  the  district  court, 
pursuant  to  section  7254,  Revised  Codes,  upon  an  agreed  state- 
ment of  facts,  of  which  the  following  is  a  summary: 

Prior  to  January  3,  1910,  Hamilton  was  a  town.  On  that 
date  it  became  a  city  of  the  third  class.  An  ordinance  enacted 
by  the  town  council  on  October  1,  1904,  contains,  among  other 
provisions,  the  following :  ' '  Section  2.  In  addition  to  the  mayor, 
alderman,  city  attorney,  treasurer,  police  magistrate  and  town 
marshal  as  provided  by  the  general  laws,  the  board  of  aldermen 
may  elect  annually  policemen,  who  shall  hold  office  for  one  year 
unless  removed  by  the  mayor  with  the  consent  of  the  board  of 
aldermen."  This  is  the  only  ordinance  enacted  by  the  town  or 
city  council  providing  for  the  establishment  of  a  police  depart- 
ment. No  ordinance  has  ever  been  enacted  authoriziiig  the  ap- 
pointment of  an  *' examining  and  trial  board,"  under  the 
provisions  of  the  statute  commonly  known  as  the  ''Police  Com- 
mission Bill"  (Laws  1907,  Chap.  136;  Rev.  Codes,  sees.  3304r- 
3317).  From  year  to  year  since  January,  1910,  appropriations 
have  been  made  for  salaries  for  a  chief  of  police  and  one  night 
policeman.  During  the  year  1908,  there  being  vacancies  in  these 
offices,  the  mayor  appointed  the  defendant  Bishop  chief  of  police 
and  the  defendant  Howey  night  policeman,  and  his  action  was 
approved  by  the  council.  They  entered  at  once  upon  the  dis- 
charge of  their  duties.  In  May,  1910,  they  were  reappointed 
by  the  mayor,  and  his  action  was  again  approved  by  the  coun- 
cil. They  were  thereafter  continued  in  office  until  May  6,  1912. 
The  newly  elected  mayor,  who  then  entered  upon  a  discharge 
of  his  office,  assuming  that  their  terms  had  expired,  and  that 
their  offices  were  vacant,  appointed  the  plaintiffs  Orush  and 
Coulter  to  succeed  them.  His  action  was  approved  by  the  coun- 
cil. The  defendants,  however,  refused  to  surrender  their  of- 
fices,  and  have  since  continued  to  perform  the  attendant  duties, 
insisting  that,  by  virtue  of  their  appointment  subsequent  to  the 
enactment  of  the  Police  Commission  Bill  and  their  possession 
of  the  qualifications  prescribed  thereby,  they  are  entitled  to  hold 
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during  good  behavior,  or  until  they  shall  become  permanently 
incapacitated  by  age  or  diseaae  to  discharge  their  duties.  No 
charges  of  any  kind  were  made  against  either  of  them.  The 
plaintiffs  possess  the  qualifications  prescribed  by  the  statute; 
but,  as  the  city  has  never  established  an  '^  examining  and  trial 
board,''  they  had,  prior  to  their  appointment,  not  been  declared 
eligible  by  any  board  or  person,  except  by  inference  from  their 
selection  by  the  mayor,  with  the  approval  of  the  council.  The 
plaintiffs  contended  in  the  trial  court,  as  they  contend  here, 
that  while  cities  of  the  first  class  must  organize,  manage,  and 
control  their  police  departments  under  the  provisions  of  the 
Police  Commission  Bill,  and  not  otherwise,  it  is  entirely  dis- 
cretionary with  cities  of  the  other  classes  and  towns  whether 
they  shall  conform  to  them ;  and  that  since  the  authorities  of  the 
city  of  Hamilton  have  continued  to  proceed  under  other  pro- 
visions of  statute  applicable,  notwithstanding  the  later  statute, 
they  became  entitled  to  the  office  in  question  immediately  upon 
approval  by  the  council  of  the  action  of  the  mayor  in  making 
their  appointments.  The  district  court  overruled  the  conten- 
tion of  plaintiffs  and  rendered  judgment  in  favor  of  defendants. 
The  plaintiffs  have  appealed. 

Section  3217  of  the  Revised  Codes,  after  declaring  what  elec- 
tive officers  cities  of  the  second  and  third  classes  shall  have, 
provides:  ''There  may  also  be  appointed  by  the  mayor,  with  the 
advice  and  consent  of  the  council,  one  city  clerk,  who  is  ex- 
offldo  city  assessor,  one  chief  of  police,  one  city  attorney,  and 
any  other  officer  necessary  to  carry  out  the  provisions  of  this 
title."  Section  S218,  which  applies  to  towns,  provides:  ''There 
may  be  appointed  by  the  mayor,  with  the  advice  and  consent  of 
the  council,  one  clerk,  who  may  be  ex-officio  assessor  and  a  mem- 
ber of  the  council,  and  one  treasurer,  who  may  be  ex-officio  tax 
collector,  and  one  marshal,  who  may  be  ex-officio  street  commis- 
sioner, and  any  other  officers  necessary,  to  carry  out  the  provisions 
of  this  title.".  Under  its  general  legislative  power  (Rev.  Codes, 
sec.  3259),  the  council  of  a  city  or  town  may  provide  for  the  ap- 
pointment of  as  many  policemen,  including  a  chief  of  police  in 
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case  of  a  city,  and  a  marshal  in  case  of  a  toivn,  as  may  be  neces- 
sary to  preserve  the  peace  and  enforce  the  ordinances.  The 
ordinance  quoted  above  provides  for  a  marshal  and  policemen. 
The  term  of  office  is  fixed  at  one  year. 

Under  the  provisions  of  the  statute  quoted  and  referred  to 
above,  the  appointments  of  the  plaintiffs  were  regularly  made 
by  the  incoming  mayor;  and  they  were  entitled  to  their  respec- 
tive offices,  unless  it  was  incumbent  upon  the  city  authorities 
to  provide  by  ordinance  for  the  appointment  of  police  officers 
under  the  provisions  of  the  Police  Commission  Bill.  If  by  its 
own  terms  it  applies  to  cities  of  the  second  and  third  classes 
and  to  towns,  no  appointment  since  its  enactment  has  been  valid; 
and  the  plaintiffs  gained  no  right  through  appointment  by  the 
mayor.  Under  section  3  of  this  Act  (Rev.  Codes,  sec.  3306), 
all  members  of  a  police  force  in  a  city  falling  within  its  pro- 
visions must  serve  a  probationary  term  of  six  months  before 
they  can  become  permanent  members.  Under  section  5  (Rev. 
Codes,  sec.  3308),  they  must,  prior  to  appointment  for  proba- 
tionary service,  have  undergone  examination  as  to  their  legal, 
mental,  moral  and  physical  qualifications  before  the  examining 
board  provided  for  in  section  4  (Rev.  Codes,  sec.  3307),  and 
have  been  found  eligible.  These  requirements  the  plaintiffs 
could  not  meet,  because  no  ordinance  had  been  enacted  creating 
an  examining  board.  In  appointing  the  plaintiffs  as  he  did, 
the  mayor  evidently  proceeded  upon  the  assumption  that  the 
Act,  while  mandatory  by  its  terms  as  to  cities  of  the  first  class, 
is  optional  or  permissive  only  as  to  cities  of  the  other  classes 
and  towns.  This  brings  us  to  the  inquiry  whether  this  assump- 
tion is  correct. 

The  first  section  of  the  Act  (Rev.  Codes,  sec.  3304)  declares: 
'*  There  shall  be  in  every  city  and  town  of  this  state  a  police 
department  which  shall  be  organized,  managed  and  controlled 
as  in  this  Act  provided."  If  this  broad  (declaration  be  taken 
as  indicative  of  the  intention  of  the  legislature,  the  method  of 
organizing,  managing  and  controlling  any  municipal  police  force 
in  this  state  prescribed  in  the  following  sections  is  exclusive. 
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An  examining  board  must  be  created  in  every  city  and  town; 
and  no  person  may  be  appointed  a  policeman  of  any  grade  until 
he  has  been  found  qualified  by  such  a  board.  It  is  an  essential 
part  of  the  civil  service  system  contemplated  by  the  Act.  But 
sectiou  4  is  clearly  exclusive  only  as  to  cities  of  the  first  class. 
It  first  declares  that  'Mn  cities  of  the  first  class  the  mayor  shall 
nominate  and  with  the  consent  of  the  council  appoint  •  *  * 
'the  Examining  and  Trial  Board/  "  etc.  Later  in  the  same 
section  we  find  this  provision:  *'The  council  of  any  town  or  city 
other  than  a  city  of  the  first  class  may  provide  by  ordinance 
for  such  a  board  in  any  such  town  or  city."  If  the  first  section 
is  exclusive,  the  word  **may"  in  section  4  is  to  be  construed 
as  ''must/'  because,  if  it  imports  permission  only,  the  creation 
of  the  board  is  left  optional  with  the  city  or  town  council ;  and 
if  the  council  does  not  choose  to  create  it  the  other  requirements 
of  the  Act  cannot  be  met,  because  no  provision  is  made  elsewhere 
in  the  Act  by  which  the  fitness  of  persons  to  serve  as  policemen 
[1]  can  be  ascertained.  Upon  an  examination  of  the  whole  Act, 
however,  keeping  in  mind  the  purpose  had  in  view  by  the  legis- 
lature, viz.,  to  encourage  efficiency  in  the  police  service  in  our 
larger  cities,  where  large  numbers  of  police  officers  are  required, 
and  to  withdraw  it  from  direct  partisan  political  control  by 
prohibiting  removals,  except  for  cause  found,  after  trial  upon 
charges  presented  to  the  board  {State  ex  rel.  Quintin  v.  Ed- 
wards, 40  Mont.  287,  20  Ann.  Cas.  239,  106  Pac.  695),  we  think 
that  the  insertion  of  these  provisions,  one  mandatory  and  the 
other  permissive  in  terms,  was  intended  to  limit  the  application 
of  the  general  provision  in  the  first  section,  and  make  it  op- 
tional with  the  authorities  of  the  smaller  cities  and  towns,  where 
few  police  officers  are  required,  whether  they  should  bring  them- 
selves within  its  provisions.  It  is  hardly  conceivable  that  the 
legislature  intended  that  all  small  communities  with  not  to  ex- 
ceed 1,000  inhabitants,  such  as  a  town,  requiring  generally  not 
more  than  one  or  two  policemen  to  preserve  order,  should  be 
burdened  with  the  maintenance  of  an  examining  board  and  the 
expense  incident  to  the  performance  of  the  duties  assigned  to 
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it.  In  StaU  $z  rel,  Buckner  v.  Mayor  of  Buiie,  41  Mont.  377, 
109  Pac.  710,  the  scope  of  the  Act  was  examined.  Though  the 
question  was  not  directly  involved,  it  was  held  that  the  law  is 
mandatory  as  to  cities  of  the  first  class  and  permissive  as  to 
others.    For  the  reasons  stated,  we  think  this  the  better  view. 

Under  this  construction,  the  general  law  (Bev.  Codes,  sec. 
3217),  conferring  upon  the  mayor  the  power,  with  the  advice 
and  consent  of  the  council,  to  appoint  suitable  persons  to  per- 
form police  service  under  the  ordinance  of  the  city  or  town  pro- 
viding for  them,  authorized  him  to  appoint  the  plaintifb  as  he 
did.  The  result  is  that  the  plaintiffs  were  properly  appointed 
to  their  respective  offices,  and  are  entitled  to  have  judgment  ac- 
cordingly. 

It  will  be  observed  that  the  ordinance  quoted  above,  under 
which  plaintiffs  were  appointed,  having  been  enacted  when 
Hamilton  was  a  town,  mentions  a  town  marshal,  instead  of  a 
chief  of  police,  and  provides  for  the  election  of  the  policemen 
by  the  council.  Counsel  have  not  noticed  in  their  briefs  the 
apparent  incongruity  between  this  provision  and  the  section  of 
the  statute  cited,  conferring  the  power  of  appointment  upon 
the  mayor.  For  this  reason,  we  have  not  deemed  it  necessary 
to  notice  this  feature  of  the  case,  but  have  chosen  to  treat  the 
action  of  the  mayor  as  if  taken  under  the  general  statute,  in- 
stead of  under  the  ordinance.  Nor  do  we  attach  importance  to 
the  fact  that  the  ordinance  has  not  been  amended  so  as  to  pro- 
vide for  the  appointment  of  a  chief  of  police  eo  nomine. 

The  judgment  of  the  district  court  is  reversed  and  the  cause 
is  remanded,  with  directions  to  enter  judgment  for  the  plain- 
tiffs. 

Reversed  and  remanded. 

Mb.  Justice  Hollowat  concurs. 

Mb.  Justice  Smith  did  not  hear  the  argument,  and  takes  no 
part  in  the  foregoing  decision. 
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MATTISON,  Respondent,  v.  CONNEBLY,  Appeuant. 

(No.  3,086.) 
(Submitted  September  9,  1912.    Decided  September  16,  1912.) 

[126  Pae.  851.] 

Indian  Lands — Jurisdiction  Over  Allottees — Contracts — When 
Severable — Fence  Posts — Fixtures — Verdict — When  Conclu- 
sive— Evidence — Conclusiveness. 

Allotment  of  Indian  Lands — ^Jurisdiction  over  Allottees — ^Record. 

1.  In  an  action  bj  an  allottee  of  Indian  lands  to  recover  the  eontract 
price  of  fence  posts,  the  claim  that  ezelusiTe  jurisdiction  of  the  person 
of  the  plaintiff  rested  in  the  United  States,  under  Act  approved  May  8, 
1906  (Chapter  2348,  34  Stats,  at  Large,  182),  providing  that  until  the 
issuance  of  fee  simple  patents,  exclusive  jurisdiction  over  Indian 
allottees  shall  be  in  the  United  States,  held  without  merit,  it  not 
appearing  when  plaintiff  received  her  allotment,  and  the  chapter  above 
applying  only  to  allottees  receiving  trust  patents  after  the  passage  of 
the  Act  of  May  8,  1906. 

Contracts — ^When  Severable. 

2.  A  contract  for  the  lease  of  Indian  lands  and  the  sale  of  fence  posts 
by  the  allottee  to  the  lessee,  held  severable,  where  the  lease  was  for  one 
distinct  sum  and  the  sale  for  another,  and  where  neither  transaction 
was  a  consideration  for  the  other. 

Hztures — Fence  Posts — Intention  of  Parties. 

B.  One  of  the  elements  entering  into  a  determination  of  the  question 
whether  fence  poets  when  set  in  the  f^ound  became  a  part  of  the 
realty  or  remained  personalty,  was  the  intention  of  the  party  putting 
them  in  place. 

Appeal — ^Verdict — ^When  Conclusive. 

4.  On  appeal  from  an  order  denying  a  new  trial,  the  jury's  finding, 
based  upon  conflicting  evidence,  is  conclusive. 

Conditional  or  Absolute  Sale — Evidence — Admissibility. 

5.  Evidence,  in  an  action  for  the  contract  price  of  fence  posts,  that 
defendant  used  some  of  them  was  admissible  in  support  of  plaintiff's 
version  that  their  sale  was  absolute,  and  not,  as  contended  by  defend- 
ant, conditional. 

Appeal  from  District  Court,  Flathead  County;  J.  E.  Erickson, 
Judge. 

Action  by  Alma  Mattison  against  William  Connerly.    Judg- 
ment for  plaintiff.    Defendant  appeals.    Affirmed. 

Canse  submitted  on  briefs  of  counseL 

Mr.  H.  P.  Napton,  for  Appellant 
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Mr.  A,  J.  Lowary,  for  Respondent. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  action  was  brought  to  recover  $250,  the  contract  price 
for  certain  fence  posts  which  it  is  alleged  were  sold  and  deliv- 
ered by  the  plaintiff  to  the  defendant.  The  answer  consists  of 
a  general  denial,  a  plea  of  payment,  and  an  allegation  that  at 
the  time  of  making  the  contract  the  plaintiff  was  a  Flathead 
tribal  Indian,  and  an  allottee  of  land  from  the  United  States, 
that  the  contract  was  made  conditionally  that  it  be  approved 
by  the  United  States,  and  that  such  approval  was  never  obtained. 
The  affirmative  allegations  were  put  in  issue  by  reply.  The 
trial  resulted  in  a  verdict  and  judgment  in  favor  of  plaintiff 
for  the  full  amount  demanded,  and  from  the  judgment  and  an 
order  denying  him  a  new  trial  the  defendant  has  appealed. 

1.  It  is  insisted  that  the  state  court  did  not  have  jurisdiction 
[1]  of  the  person  of  the  plaintiff,  and  an  Act  of  the  Fifty-ninth 
Congress,  approved  May  8,  1906  (Chapter  2348,  34  Stats,  at 
Large,  182),  is  relied  upon  to  support  this  contention.  So  much 
of  that  Act  as  is  pertinent  here  reads  as  follows:  *' Until  the 
issuance  of  fee  simple  patents  all  allottees  to  whom  trust  patents 
shall  hereinafter  be  issued  shall  be  subject  to  the  exclusive  juris- 
diction of  the  United  States."  The  Act  of  the  Congress  for 
the  allotment  of  lands  upon  the  Flathead  Indian  Reservation  was 
approved  April  23,  1904  (Chapter  1495,  33  Stats,  at  Large,  302), 
and  in  the  opening  paragraph  provides  that  the  Secretary  of  the 
Interior  shall  thereafter  immediately  cause  the  lands  to  be  sur- 
veyed and  the  allotments  to  be  made.  This  record  is  silent  as  to 
when  the  plaintiff  received  her  allotment  or  her  trust  patent ;  and 
since  the  Act  of  May  8,  1906,  above,  applies  only  to  allottees 
receiving  trust  patents  after  that  date  {United  States  v.  Kopp 
[D.  C.]»  110  Fed.  160),  the  statute  invoked  cannot  be  made 
applicable  so  far  as  disclosed  by  this  record.  Under  these  cir- 
eumstances,  it  is  unnecessary  for  us  to  consider  whether  the  con- 
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stniction  placed  upon  the  Act  by  counsel  for  appellant  is  cor- 
rect. 

2.  It  is  urged  that  the  contract  in  question  is  void  under  sec- 
tion 5  of  an  Act  of  the  Congress  approved  February  8,  1887 
(Chap.  119,  24  Stats,  at  Large,  389;  3  Fed.  Stats.  Ann.  492). 
That  statute  provides  for  a  trusteeship  in  the  United  States  of  the 
allotted  lands  for  a  period  of  twenty-five  years,  and  then  contin- 
ues: "And  if  any  conveyance  shall  be  made  of  the  lands  set 
apart  and  allotted  as  herein  provided,  or  any  contract  made 
touching  the  same,  before  the  expiration  of  the  time  above  men- 
tioned, such  conveyance  or  contract  shall  be  absolutely  null  and 
void."  It  is  urged  that  this  section  is  controlling  because  it  ap- 
pears from  the  evidence  that  the  contract  for  the  sale  of  the 
posts  included  also  an  agreement  on  the  part  of  the  defendant 
to  lease  plaintiff's  lands  which  had  been  theretofore  allotted  to  her. 
But  by  the  Act  of  February  28,  1901,  Chapter  383  (26  Stats. 
at  Large,  794),  Indian  allottees  were  given  permission  to  lease 
land  under  certain  conditions  and  restrictions.  Just  what  reg- 
ulations were  promulgated  by  the  Secretary  of  the  Interior  is 
not  made  to  appear ;  but  it  does  appear  that  the  lease  as  finally 
made  was  approved  by  the  Indian  agent  in  charge.  In  any 
event,  the  defendant  went  into  possession  of  plaintiff's  land, 
and  had  the  use  of  it.  Under  these  circumstances,  we  are  not 
[2]  prepared  to  say  that  the  contract  for  the  leasing  of  the 
land  was  void ;  but,  even  if  it  was,  the  contract  was  clearly  sev- 
erable, and  the  provision  for  the  sale  of  the  posts  may  stand. 
The  lease  was  not  a  part  of  the  consideration  for  the  posts; 
neither  was  the  sale  of  the  posts  a  consideration  for  the  lease 
of  the  land.  The  land  was  leased  for  one  distinct  sum,  and  the 
posts  were  sold  for  another.  The  only  evidence  touching  the 
relationship  between  the  two  provisions  is  found  in  the  testi- 
mony of  the  plaintiff  that  she  told  the  defendant  that,  if  he 
leased  her  land,  he  must  purchase  the  posts,  and  that  he  agreed 
to  do  so.  In  Hughes  v.  Mullins,  36  Mont.  267,  13  Ann.  Cas. 
209,  92  Pac.  758,  this  question  was  before  the  court,  and  the  rule 
was  then  announced  as  follows:  "We  think  a  correct  rule  for 
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determining  whether  a  contract  is  entire  or  severable  is  an- 
nounced in  2  Parsons  on  Contracts,  eighth  edition,  page  517,  as 
follows:  'If  the  part  to  be  performed  by  one  party  consists  of 
several  separate  and  distinct  items,  and  the  price  to  be  paid  by 
the  other  is  apportioned  to  each  item  to  be  performed,  or  is  left 
to  be  implied  by  law,  such  a  contract  will  generally  be  held  to 
be  severable.  •  •  •  And,  if  the  consideration  to  be  paid 
is  single  and  entire,  the  contract  must  be  held  to  be  entire,  al- 
though the  subject  of  the  contract  may  consist  of  several  distinct 
and  wholly  independent  items.*  *' 

3.  The  evidence  is  sufficient  to  sustain  the  verdict  if  the  jury 
believed  the  plaintiff's  testimony,  and  that  they  did  so  is  evi- 
denced by  the  verdict  returned.  The  plaintiff's  theoty  was  that 
the  sale  of  the  posts  was  complete  and  unconditional.  The  de- 
fendant insists  that  he  agreed  to  purchase  the  posts  and  pay 
$250  for  them  only  on  condition  that  the  Indian  agent  would 
approve  the  posts  as  satisfactory  for  the  purpose  of  improving 
allotted  land,  and  that  he  refused  to  give  his  consent.  These 
theories  were  properly  submitted  to  the  jury,  and  with  their 
determination  thereon  we  cannot  interfere. 

4.  Counsel  for  appellant  insists  that  the  posts  were  a  part  of 
[3]  the  allotted  land,  and  therefore  the  contract  was  void.  It  is 
urged  that  the  evidence  discloses  that  the  posts  were  set  in  the 
ground  upon  the  land  for  the  purpose  of  inclosing  it,  and  com- 
plaint is  made  of  the  refusal  of  the  trial  court  to  give  two  offered 
instructions  based  upon  that  theory.  However,  the  trial  court 
did  give  an  instruction  which  fairly  covers  the  same  subject.  The 
instructions  proposed  were,  and  the  one  given  is,  erroneous  to  the 
prejudice  of  plaintiff ;  but  since  she  was  successful,  she  does  not 
complain,  and  the  defendant  cannot  predicate  error  upon  the  re- 
fusal of  the  court  to  give  his  proposed  instructions  which  do 
not  state  the  rule  of  law  correctly.  It  will  not  do  to  say  that  a 
fence  is  a  part  of  the  freehold,  or  that  because  some  of  these 
posts  were  set  in  the  ground  upon  the  land  they  became  a  part 
of  it.  Whether  they  did  or  not  become  a  part  of  the  land  de- 
pends upon  circumstances  other  than  those  revealed  by  this  rec- 
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ord.  The  intention  with  which  the  fixture  is  attached  or  affixed 
to  realty  is  always  a  pertinent  inquiry  in  determining  the  status 
of  what  seems  to  be  realty  or  personalty,  as  the  case  may  be. 
(19  Cyc.  1045.)  The  evidence  is  very  uncertain  as  to  who  placed 
the  poets  in  the  ground,  the  number  thus  used,  or  the  purpose 
for  which  they  were  used.  It  does,  however,  appear  that  they 
were  used  upon  an  entire  section  of  land,  whereas  the  plaintiff 
owned  but  eighty  acres.  There  is  not  any  assignment  that  the 
verdict  is  contrary  to  law,  and  further  consideration  of  this  sub- 
ject is  unnecessary. 

5.  It  is  insisted  that  the  evidence  fails  to  show  that  the 
[4]  plaintiff  ever  owned  the  posts;  but  upon  that  .subject  the 
evidence  is  conflicting  and  the  jury 's  finding  is  conclusive  upon  us. 

6.  Complaint  is  made  of  the  action  of  the  trial  court  in  per- 
mitting the  plaintiff  to  testify  that  the  defendant  actually  used 
[6]  some  of  the  posts ;  but  the  evidence  was  clearly  admissible  as 
tending  to  support  the  plaintiff's  version  that  the  sale  was  an 
absolute  one,  the  theory  being  that  the  defendant  would  not  use 
the  posts  if  he  had  not  purchased  them,  and  the  fact  that  he 
did  use  them  tends  to  support  plaintiff's  testimony  that  he  had 
purchased  them  absolutely. 

The  judgment  and  order  are  affirmed. 

Affirmed. 
Mb.  Ghiep  Justice  Bbantly  concurs. 

Mb.  Justice  Smith  did  not  hear  the  argument,  and  takes  no 
part  in  the  foregoing  decision. 
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LYON  ET  AL.,  Appellants,  v.  DAILEY  COPPER  M.  &  S.  CO- 
ST AL.,  Respondents. 

(No.  3,144.) 
(Submitted  September  11,  1912.    Decided  September  23,  1912.) 

[126  Pac.  931.] 

Contracts  —  Several  Writings  —  Construction  —  Corporations  — 
Acts  of  Officers — Waiver  of  Rights  of  Principal. 

Contracts — Several  Writings — Construction. 

1.  Plaintiff  agreed  with  defendant  mining  corporation,  among  other 
things,  tp  "enter  into  a  contract  for  the  sale  of  its  entire  block  of 
treasury  stock"  in  consideration  of  receiving  a  specified  number  of 
shares.  In  a  subsequent  letter  to  the  corporation  he  stated  the  under- 
standing was  that  he  was  to  be  entitled  to  the  shares  when  he  had 
completed  the  sale  of  the  treasury  stock.  While  he  performed  all 
other  terms  of  the  agreement,  he  failed  of  accomplishment  in  this 
regard,  and  abandoned  the  enterprise  after  selling  a  small  portion  of 
the  stock.  Held,  under  section  5031,  Bevised  Codes,  that  the  several 
writings  constituted  but  one  agreement;  that  the  letter  incorporated  in 
it  as  a  condition  precedent  to  becoming  entitled  to  the  shares  he  was  to 
receive,  the  actual  sale  of  all  the  treasury  stock,  and  that  by  re- 
linquishing the  enterprise  he  had  lost  his  right  to  claim  under  the 
contract. 

Same — Construction. 

2.  Where,  after  applying  the  ordinary  rules  of  construction,  any  un- 
certainty remains  in  the  terms  and  expressions  employed  in  a  contract, 
they  must,  under  section  5043,  Bevised  Codes,  be  construed  most 
strongly  against  the  party  who  drew  it  up — plaintiff  (an  attorney)  in 
this  instance. 

Same — Corporations — ^Acts  of  Officers — Waiver  of  Bights  of  Corporation. 

3.  Evidence  offered  tending  to  show  that  certain  officers  and  directors 
of  defendant  corporation  aid  not  rely  on  tae  contract  reterred  to  m 
paragraph  1,  supra,  but  had  waived  any  rights  thereunder,  was  properly 
excludeu;  they  were  not  parties  to  the  agreement  and  could  not  admit 
away  the  right  of  the  company  to  the  stock  claimed  by  plaintiff  which 
he  had  failed  to  earn. 

Appeal  from  District  Court,  Jefferson  County;  J.  B.  Poindex- 
ter,  Judge. 

Action  by  T.  T.  Lyon  and  others  against  the  Dailey  Copper 
Mining  and  Smelting  Company  and  others.  From  a  judgment 
for  defendants  and  an  order  denying  plaintiffs  a  new  trial,  the 
latter  appeal.    Affirmed. 

3f r.  M,  H.  Parker,  for  Appellants,  submitted  a  brief. 
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Messrs.  Walsh  &  Nolan,  for  Respondeats,  submitted  a  brief; 
Mr.  C.  B,  Nolan  argued  the  cause  orally. 

MB.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

Action  in  claim  and  delivery.  Plaintiffs  seek  to  recover  judg- 
ment awarding  them  possession  of  200,000  shares  of  the  cap- 
ital stock  of  the  defendant,  the  Dailey  Copper  Mining  and 
Smelting  Company,  hereafter  referred  to  as  the  company.  They 
allege  title  and  right  to  immediate  possession,  and  unlawful  de- 
tention by  the  defendants,  to  their  damage  in  the  sum  of  $10,000. 
They  further  allege  that  the  company,  through  the  other  de- 
fendants, its  officers,  and  such  other  defendants,  have  conspired 
together  with  one  Heath,  a  stock-broker  residing  in  the  city  of 
New  York,  to  cheat  and  defraud  the  plaintiffs  out  of  their  stock, 
and  that  they,  thus  acting,  have  been  guilty  of  oppression  and 
malice.  An  additional  sum  of  $10,000  is  demanded  in  this  be- 
half as  punitive  damages.  The  answer  consists  of  a  denial  of 
all  the  allegations  in  the  complaint,  except  the  corporate  capacity 
of  the  company,  and  alleges  a  counterclaim  for  money  had  and 
received  by  the  plaintiff  Lyon  for  the  use  and  benefit  of  the 
company,  amounting  to  $11,369,  for  which  judgment  is  de- 
manded.   At  the  trial  the  counterclaim  waa  abandoned. 

The  controversy  grew  out  of  certain  engagements  entered  into 
by  plaintiff  Lyon  with  the  Dailey  Copper  Company  (the  same 
corporation  as  the  defendant  company,  the  name  having  been 
changed,  as  will  appear  hereafter),  the  character  and  purport 
of  which  are  disclosed  by  the  following  recital:  Prior  to  Feb- 
ruary 20,  1908,  the  capital  stock  of  the  company  consisted  of 
350,000  shares  of  the  par  value  of  one  dollar  each.  The  plain- 
tiff Lyon  then  held  a  lease  and  bond  upon  all  of  its  property, 
the  term  of  which  had  not  expired.  He  had  been  endeavoring 
to  sell  it  in  the  market.  The  company  held  under  lease  and 
bond,  with  an  option  to  purchase,  the  Steamboat  quartz  lode 
claim,  which  lies  contiguous  to  the  property  owned  by  it.  At 
a  meeting  of  the  stockholders  of  the  company  held  on  the  date 
above  mentioned^  and  at  the  suggestion  of  Lyon,  by  resolution 
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unanimously  adopted,  the  name  of  the  company  was  ordered 
changed  to  that  under  which  it  is  sued  in  this  action.  By  an- 
other resolution  it  was  determined  to  increase  the  capital  stock 
from  350,000  to  1,500,000  shares  of  the  same  par  value.  The 
directors  were  authorized  to  take  the  steps  necessary  to  effectuate 
both  resolutions.  The  number  of  shares  of  stock  then  issued 
and  outstanding  was  200,000,  all  held  by  five  persons,  including 
the  three  defendants,  W.  W.  Dailey,  Charles  H.  Dailey,  and 
A.  J.  Dailey,  respectively  the  president,  secretary,  and  vice-pres- 
ident of  the  company ;  each  owning  40,000  shares.  It  was  there- 
upon agreed  by  all  of  them  to  surrender  these  shares,  and  to 
accept  in  lieu  thereof  160,000  shares  each  of  the  new  stock, 
leaving  700,000  shares  in  the  treasury,  to  be  disposed  of  by  sub- 
sequent arrangement  to  obtain  funds  for  the  purpose  of  de- 
veloping the  property  of  the  company.  Lyon  then  submitted 
the  following  offer : 

'  *  To  the  Stockholders  and  Directors  of  the  Dailey  Copper  Com- 
pany, Wickes,  Montana — 
''Gentlemen:  Understanding  that  you  have  voted  to  increase 
the  capital  stock  of  your  company  from  350,000  to  1,500,000 
shares,  and  that  the  stockholders  have  agreed  to  accept  800,000 
shares  of  said  stock  in  exchange  for  the  200,000  shares  hereto- 
fore held  in  said  company,  leaving  700,000  shares  of  unissued 
stock,  I  hereby  make  you  the  following  proposition:  I  hereby 
offer  you  in  exchange  for  and  in  full  payment  of  the  said  700,- 

000  shares  of  unissued  stock  that  certain  lease  and  bond  which 

1  hold  upon  the  Steamboat  quartz  lode  mining  claim,  said  clainti 
being  known  and  designated  as  survey  No.  690,  lot  A,  situate 
at  Wickes  in  the  county  of  Jefferson  and  state  of  Montana;  I 
also  agree  to  do  and  perform  all  necessary  legal  work  in  carrying: 
into  effect  the  action  of  your  stockholders  in  voting  to  increase 
the  capital  stock  of  your  corporation,  and  will  pay  all  the  neces- 
sary legal  fees  in  connection  therewith,  so  that  the  said  action 
may  be  carried  into  full  force  and  effect  without  cost  to  your 
corporation;  in  the  event  of  this  proposition  being  accepted,  I 
also  agree  to  turn  over  to  the  treasurer  of  your  corporation,  of 
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the  700,000  shares  issued  to  me,  500,000  shares  thereof,  such 
stock  to  be  sold  as  treasury  stock  at  the  best  price  obtainable, 
with  a  view  to  provide  working  capital  for  the  corporation;  I 
wiU  also  further  agree  with  your  board  of  directors  to  enter 
into  a  contract  with  them  for  the  sale  and  disposition  of  the  said 
500,000  shares  of  treasury  stock  upon  such  terms  and  conditions 
as  will  net  the  corporation  $200,000.  Dated  this  20th  day  of 
Peby.,  1908." 

The  offer  was  accepted  by  formal  resolution,  which  also  au- 
thorized the  president  and  secretary,  acting  in  connection  with 
the  board  of  directors,  to  contract  with  Lyon  for  the  dispo- 
sition of  the  whole  of  the  treasury  stock  upon  such  terms  as  the 
directors  thought  proper.  Thereupon,  it  having  been  agreed 
further  that  the  directors  might  hold  a  meeting  without  the 
iisual  notice,  the  stockholders'  meeting  adjourned.  The  board 
met  and  by  resolution  formally  authorized  the  president  and 
secretary  to  contract  with  Lyon  for  the  sale  of  the  treasury 
stock  as  proposed  by  him,  which  they  did,  as  is  evidenced  by  the 
foUowing  writing  : 

''This  agreement  made  and  entered  into  this  20th  day  of 
February,  1908,  by  and  between  the  Dailey  Copper  Company, 
a  corporation  duly  organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  state  of  Montana,  the  party  of  the  first  part, 
and  T.  T.  Lyon,  of  Butte,  Montana,  the  party  of  the  second  part, 
witnesseth :  Whereas  the  Dailey  Copper  Company,  party  of  the 
first  part  as  aforesaid,  having  this  day  by  a  vote  of  its  stock- 
holders increased  its  capital  stock  from  $350,000  to  the  sum  of 
$1,500,000,  divided  into  shares  of  the  p^r  value  of  one  dollar 
each;  and  whereas,  by  an  arrangement  with  its  stockholders 
through  proper  proceedings  had  therefor,  the  said  party  of  the 
first  part,  the  Dailey  Copper  Company  aforesaid,  has  set  aside 
and  placed  in  the  hands  of  its  treasurer  500,000  shares  of  its 
said  capital  stock,  the  same  being  full  paid  and  nonassessable, 
and  designated  as  treasury  stock,  to  be  sold  and  the  proceeds 
thereof  to  be  used  for  the  benefit  of  said  company,  the  party  of 
the  first  part  aforesaid;  and  whereas,  the  stockholders  of  the 
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Dailey  Copper  Company,  party  of  the  first  part  aforesaid,  hav- 
ing by  proper  resolution  adopted  at  their  meeting  held  this  the 
20th  day  of  Peby.,  1908,  duly  authorized  the  board  of  directors 
of  said  the  Dailey  Copper  Company  to  negotiate  with  and  to 
enter  into  a  contract  with  the  said  T.  T.  Lyon,  party  of  the  sec- 
ond part,  for  the  sale  of  the  entire  block  of  the  said  treasury 
stock  consisting  of  500,000  shares  as  aforesaid : 

''Now,  therefore,  in  consideration  of  the  premises  and  the  sum 
of  one  dollar  in  hand  paid,  the  receipt  whereof  is  hereby  ac- 
knowledged, the  said  party  of  the  first  part  agrees  to  and  with 
the  said  party  of  the  second  part  as  follows,  to  wit:  That  the 
said  party  of  the  second  part  shall  have  the  exclusive  right  and 
privilege  of  selling  the  said  500,000  shares  of  treasury  stock  for 
a  period  of  two  years  from  the  5th  day  of  March,  1908,  at  and 
for  the  sum  of  $200,000  net  to  the  said  party  of  the  first  part ; 
provided  the  said  party  of  the  second  part  shall  pay,  or  cause 
to  be  paid,  into  the  treasury  of  the  said  party  of  the  first  part 
not  less  than  the  sum  of  $7,500,  within  ninety  days  from  and 
after  said  5th  day  of  March,  1908,  as  the  result  of  stock  sold 
during  said  period;  and  within  three  months  thereafter,  as  the 
proceeds  of  stock  sold,  the  sum  of  $13,500,  and  will  during  the 
succeeding  six  months  pay  into  the  treasury  as  the  proceeds  of 
stock  sold  not  less  than  the  sum  of  $29,000,  and  will  during  the 
succeeding  twelve  months  pay  into  the  treasury  the  balance  sum 
of  $150,000,  making  the  total  sum  so  paid  into  the  treasury  of 
the  said  party  of  the  first  part  the  sum  of  $200,000.  It  being 
understood  and  agreed  that  the  said  party  of  the  second  part 
shall  have  the  right  and  privilege  of  accounting  to  the  said  party 
of  the  first  part  for  the  first  200,000  shares  of  stock  sold  at  the 
rate  of  25  cts.  per  share  net  to  said  party  of  the  first  part,  and 
that  the  remaining  300,000  shares  shall  be  paid  for  at  the  rate 
of  50  cts.  per  share  net  to  the  party  of  the  first  part.  It  is 
further  specially  understood  and  agreed  that  the  said  party  of 
the  first  part  will  issue  and  deliver  to  such  persons  as  the 
said  party  of  the  second  part  may  designate  the  number  of  shares 
that  shall  be  paid  for  at  the  rates  above  set  forth,  the  money 
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therefor  to  be  deposited  with  some  agent  hereafter  to  be  agreed 
upon,  to  whom  such  shares  of  stock  may  be  delivered  and  who 
will  collect  therefor  and  remit  the  money  received  to  the  treas- 
urer of  the  said  party  of  the  first  part. 

"In  witness  whereof,  the  said  the  Dailey  Copper  Company 
has  caused  its  corporate  seal  to  be  hereunto  affixed  and  its  cor- 
porate name  to  be  subscribed  hereto  by  the  president  and  secre- 
tary thereof,  and  the  said  party  of  the  second  part  has  hereunto 
subscribed  his  name  and  affixed  his  seal  this  the  20th  day  of 
February,  1908. 

"W.  W.  Dailey,  Prest. 
*'C.  H.  Dah^y,  Secty. 
*'T.   T.  Lyon.     [Seal.] 
"[Corporate  Seal.]     The  Dailey  Copper  Company, 

"Wickes,  Montana. 
**T.  T.  Lyon,  Direct.'* 

At  the  same  time,  and  as  a  part  of  the  same  transaction,  Lyon 
addressed  to  the  company  this  communication : 

"Gentlemen :  Referring  to  the  contract  and  agreement  entered 
into  by  and  between  us  this  day,  it  is  understood  by  and  be- 
tween us  that  when  I  have  completed  all  the  necessary  work 
and  have  paid  all  the  fees  in  connection  with  the  increase  of  the 
capital  stock  of  your  corporation,  I  may  have  issued  to  me  of 
the  stock  I  am  to  receive  20,000  shares,  which  I  agree  not  to 
sell,  but  win  use  as  a  basis  of  credit,  and  that  in  the  event  of 
my  failure  to  carry  out  the  terms  of  my  agreement  with  you  to 
your  satisfaction  I  will  return  all  of  said  stock  to  you  upon  re- 
payment to  me  of  the  moneys  actually  expended  by  me  in  pay- 
ing of  fees  for  the  said  increase  of  capital  stock.  It  is  also  un- 
derstood between  us  that  in  the  event  of  my  making  a  success 
of  the  sale  of  your  treasury  stock  in  accordance  with  our  agree- 
ment, that  should  it  become  necessary  for  me  to  have  more  of 
the  stock  to  which  I  shall  be  entitled,  that  there  may  be  issued 
to  me  from  time  to  time  additional  shares  until  the  number  so 
issued  shall  reach  50,000  shares.  It  is  further  understood  that 
the  remaining  150,000  shares  shall  retaaain  with  the  secty.  of 
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your  company  until  the  final  termination  of  said  contract;  it 
being  understood  by  and  between  all  the  stockholders  of  said 
company  that  they  will  all  leave  their  stock  with  the  secty.  of 
the  company  until  the  termination  of  the  said  contract,  unless 
by  mutual  agreement  among  all  of  them  they  decide  to  sell  some 
portion  thereof,  in  which  event  it  is  understood  that  each  stock- 
holder shall  sell  only  pro  rata  with  the  others. 

"T.  T.  Lyon." 
Lyon  is  an  attorney  at  law,  residing  and  practicing  his  profes- 
sion at  Butte.  Prior  to  any  of  the  transactions  heretofore  nar- 
rated, there  had  been  negotiations  between  him  and  the  officers 
of  the  company,  and  in  a  preliminary  way  it  had  been  agreed 
to  carry  out  the  scheme  which  they  perfected  at  this  meeting. 
Lyon,  being  the  attorney  for  the  company,  had  theretofore  pre- 
pared all  the  resolutions  and  the  various  writings  quoted,  and 
had  them  at  the  meeting.  After  entering  into  his  engagement 
with  the  company,  he  assigned  to  each  of  the  other  plaintiffs  an 
interest  in  the  200,000  of  stock  mentioned  therein.  He  attended 
to  all  the  steps  necessary  to  legalize  the  change  in  the  name  and 
the  increase  in  the  capital  stock  of  the  company,  paying  the  in- 
cidental expenses,  amounting  to  $306.  He  also  obtained  a  new 
lease  and  bond  on  the  Steamboat  claim  and  turned  it  over  to  the 
company.  This,  however,  was  without  expense  to  him.  The 
700,000  shares  of  treasury  stock  were  never  issued  to  Lyon.  On 
March  20,  1908,  the  officers  of  the  company  having  in  the  mean- 
time procured  a  new  stock-book,  there  was  made  a  certificate  for 
500,000  shares  in  the  name  of  Lyon.  It  was  immediately  as- 
signed by  him  to  the  secretary  of  the  company.  A  second  cer- 
tificate for  the  same  number  was  then  made  out  in  the  name  of 
the  secretary.  Neither  was  taken  from  the  stock-book.  Two 
other  certificates  were  made  out  to  Lyon,  one  for  180,000,  and 
the  other  for  20,000  shares.  The  latter  was  delivered  to  Lyon ; 
the  former  remained  in  the  stock-book.  Five  certificates  for 
180,000  shares  each  were  made  for  each  of  the  original  stock- 
holders, including  the  three  defendant  officers.  These  were  also 
left  in  the  stock-book,  but  were  subsequently  canceled  and  other 
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certificates  issued  in  their  stead,  presumably  directly  to  Heath, 
in  order  to  perfect  a  sale  of  them  to  him,  as  will  be  shown  here- 
after. Lyon  then  went  to  New  York  and  other  eastern  cities 
to  effect  sales.  He  took  with  him  20,000  shares  of  treasury  stock, 
and  20,000  shares  of  the  200,000  shares  allotted  to  him  under  his 
contract,  leaving  the  balance  of  180,000  of  this  amount  in  the 
hands  of  the  secretary.  The  owners  of  the  800,000  shares  left 
their  certificates  with  the  secretary,  with  the  understanding,  as 
is  evidenced  by  the  communication  by  Lyon  to  the  company,  that 
all  the  shares,  other  than  the  500,000  in  the  treasury  and  the 
number  of  shares  issued  and  to  be  issued  to  him,  were  to  be  held 
until  all  the  treasury  stock  should  be  sold.  These  facts  are 
gathered  from  the  testimony  of  Mr.  Lyon.  His  statement,  to- 
gether with  the  writings  quoted  above  and  the  records  of  the 
company  introduced  as  exhibits  during  his  examination,  con- 
stitute all  the  evidence  heard  at  the  trial.  He  testified,  further, 
that  he  found  the  market  dull,  and  was  unable  to  sell  more  than 
50,000  shares,  for  which  he  received  a  gross  return  of  $7,400; 
that  this  amount  he  had  applied  on  his  expense  account,  except 
the  sum  of  $3,230,  which  he  had  paid  into  the  treasury  of  the 
company ;  that  these  sales  included  the  20,000  shares  first  issued 
to  him  personally,  to  be  used  ''as  a  basis  of  credit,"  together, 
with  5,000  shares  issued  thereafter  for  a  like  purpose;  that,  be- 
ing unable  to  effect  other  sales  because  of  the  dullness  of  the 
market,  he  ceased  the  effort  to  do  so ;  that  his  contract  with  the 
company  was  abandoned,  and  it  was  agreed  between  him  and  the 
Daileys  that  the  800,000  shares  held  by  the  other  stockholders 
could  be  withdrawn  from  the  hands  of  the  secretary  and  sold; 
that  he  thereupon  effected  an  arrangement  with  Heath  for  the 
sale  of  the  whole  of  the  800,000  shares  held  by  the  other  stock- 
holders at  a  gross  price  of  $65,000;  that  it  was  then  agreed  be- 
tween Lyon  and  the  three  defendants,  the  Daileys,  that  the 
shares  theretofore  sold  by  Lyon  should  all  be  treated  as  treasury 
stock;  and  that  upon  his  return  to  Montana  he  demanded  that 
his  shares  to  the  full  number  of  200,000  be  issued  to  him,  but 
that  the  defendants  refused  to  issue  and  deliver  them.    We 
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quote  from  his  statement  the  following:  "Under  thia  contract 
I  undertook  to  sell  the  treasury  stock.  All  told ;  I  spent  thir- 
teen months  in  the  east;  was  back  and  forth.  In  fact,  I  just 
came  back  once,  and  went  back  again.  I  sold  sufScient  stock 
to  put  $3,250  in  the  treasury.  I  found  it  was  impossible  to  sell 
treasury  stock,  and  needed  the  assistance  of  somebody  that 
was  in  a  position  to  sell  the  stock.  I  therefore  opened  up  nego- 
tiations with  Will  Dailey  and  the  Dailey  boys  to  ascertain  what 
they  would  take  for  their  stock.  I  saw  we  would  have  to  get 
some  eastern  people  in  the  deal  having  financial  backing  to 
carry  it  out.  As  a  result  of  that,  I  secured  a  price  and  exe- 
cuted a  contract  with  Heath  and  them,  whereby  he  agreed  to  pay 
them  $60,000  or  $65,000.  Upon  that  contract  he  paid  them 
$25,000  in  cash,  so  that  I  put  $3,250  in  the  treasury  and  paid 
them  $25,000.  While  I  was  there  at  this  business  I  sold  ap- 
proximately 50,000  shares  of  the  treasury  stock.  After  my 
return  I  had  a  conversation  with  the  Daileys,  and  I  told  them 
of  the  situation.  They  seemed  perfectly  satisfied;  very  agree- 
able that  the  amount  of  stock  which  I  sold  should  all  be  charged 
as  treasury  stock  and  accounted  for  by  the  amount  of  money 
which  I  had  turned  into  the  treasury.  It  was  within  a  cent 
per  share  of  the  amount  they  were  selling  the  stock  for.  •  •  • 
I  had  a  separate,  distinct  contract  after  the  consummation  of 
the  first  one.  I  entered  into  a  contract  for  the  disposal  of  the 
treasiiry  stock  on  the  20th  of  March.  It  is  the  same  contract  re- 
ferred to  in  this  agreement  of  the  20th  of  February.  I  did  not 
carry  out  this  contract,  the  terms  of  this  contract  of  the  20th 
of  March;  we  abandoned  that  contract.  I  found  the  conditions 
such  that  I  could  not  dispose  of  the  stock.  I  did  not  make 
one  of  those  payments  as  provided  for  in  the  contract  of  the 
20th  of  March ;  but  the  company  accepted  money  long  after  they 
might  have  canceled  the  contract.  In  fact,  they  were  always 
willing  to  receive  money  whenever  I  sent  it  to  them.  I  believed 
that  I  had  a  right  to  the  certificate  for  200,000  shares  of  stock 
the  very  moment  it  was  issued,  with  this  exception:  That  we 
agreed  among  ourselves  there  that  we  would  all  le{ive  our  stock 
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in  the  book.  At  the  time  it  was  issued,  I  had  a  perfect  right  to 
the  200,000  certificate  of  stock.  •  •  •  From  February  20 
until  March  10,  I  had  performed  all  of  the  work  required  in 
connection  with  the  increase  of  the  capital  stock  and  the  chang- 
ing of  the  name  of  the  corporation.  I  prepared  those  three 
contracts;  prepared  those  minutes;  that  was  all  I  claim  to  have 
done.    On  March  10  these  certificates  were  issued.'* 

In  another  place  in  his  testimony  he  said:  **A11  of  these  agree- 
ments were  a  part  of  the  same  transaction,  and  had  to  do  with 
the  200,000  shares  of  stock  that  I  was  to  own.  This  agreement, 
if  you  will  permit  me  to  explain,  had  to  do  with  the  carrying  out 
of  my  first  agreement;  that  is,  the  incorporation  of  the  com- 
pany and  the  payment  of  fees.  It  had  nothing  to  do  with  the 
sale  of  the  treasury  stock.  That  contract  further  provides  that 
it  was  understood  between  us  that  in  the  event  of  my  making 
a  success  of  the  sale  of  the  treasury  stock — ^that  was  the  stock 
that  was  covered  by  contract  referred  to  here  as  Exhibit  A, 
attached  to  the  answer;  but  at  the  time  that  was  written  the 
proposition  arose — in  fact,  I  think  Will  Dailey  suggested:  'You 
go  down  east.  If  you  cannot  sell  any  stock,  cannot  do  anything, 
we  do  not  want  you  stuck  for  the  cost.  If  you  cannot  do  any- 
thing, and  want  to  give  back  the  stock,  we  will  give  you  back 
the  money.'  'If  it  is  impossible  for  me  to  do  anything,'  I  said, 
*I  do  not  want  the  stock.'  There  was  never  any  Ejection  on 
their  part  as  to  the  sale  of  this  stock.  This  agreement/  like 
all  of  the  others,  contained  the  terms  of  the  contract,  with  the 
exception  that  when  I  came  back  I  entered  into  an  altogether 
different  contract." 

During  the  course  of  his  examination,  counsel  for  plaintiffs 
offered  to  have  him  testify  that  at  different  times  after  April, 
1909,  and  prior  to  the  commencement  of  this  action,  he  made 
demand  upon  the  defendants  Dailey  for  the  delivery  to  him  of 
his  shares,  but  that  they  refused  such  delivery,  giving  as  their 
only  reason  for  such  refusal  that  they  had  entered  into  an 
arrangement  with  Heath,  under  the  terms  of  which  they  would 
not  deliver  any  stock  to  plaintiffs  until  the  consummation  of 
the  agreement  theretofore  entered  into  between  themselves  and 
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Heath  for  the  sale  of  their  own  stock.  The  oiS^er  was  refused, 
on  the  ground  that  the  evidence  was  immaterial  and  incompe- 
tent. The  plaintiffs  having  rested,  the  court,  on  motion  of  de- 
fendants, directed  a  judgment  of  nonsuit,  on  the  ground  that 
under  the  terms  of  the  contract  title  to  the  200,000  shares  of 
stock  allotted  to  plaintiff  Lyon  was  not  to  vest  in  him  until 
he  had  fully  consummated  the  sale  of  the  500,000  shares  of 
treasury  stock  and  paid  into  the  treasury  of  the  company 
$200,000,  and  that  it  appeared  from  the  evidence  that  he  had 
failed  to  do  so.  Plaintiffs  have  appealed  from  the  judgment 
and  an  order  denying  their  motion  for  a  new  trial. 

At  the  hearing  in  this  court,  defendants  objected  to  the  con- 
sideration of  the  appeals  because  of  the  omission  from  the 
transcript  of  certain  portions  of  the  record,  and  because  the 
brief  furnished  by  counsel  for  plaintiffs  fails  in  important  par- 
ticulars to  comply  with  the  rules  of  this  court.  Since,  how- 
ever, we  are  able  to  examine  the  case  on  the  merits  without  in- 
convenience, we  shall  do  so,  though,  under  a  strict  application 
of  the  rules,  the  appeals  are  subject  to  be  dismissed. 

In  directing  judgment  the  trial  court  proceeded  upon  the 
theory  thdt  the  three  writings  constituted  one  entire  contract, 
and  that,  it  being  apparent  from  Lyon's  testimony  that  he  had 
failed  to  consummate  the  sale  of  the  treasury  stock  as  he  agreed, 
he  never  became  entitled  to  the  shares  allotted  to  him.  Accord- 
ing to  the  terms  of  his  offer  as  formally  accepted  at  the  stock- 
holders' meeting,  title  was  to  vest  upon  his  performance  of 
four  engagements:  (1)  To  secure  a  new  lease  and  bond  on  the 
Steamboat  claim  and  tum*it  over  to  the  company;  (2)  to  take 
the  legal  steps  necessary  to  effectuate  the  change  ordered  in  the 
name  of  the  company  and  the  increase  in  its  capital  stock; 
(3)  to  pay  the  incidental  expenses;  and  (4)  to  enter  into  a  con- 
tract with  the  ofScers  of  the  company,  in  connection  with  the 
directors,  for  the  sale  of  the  500,000  shares  of  treasury  stock 
upon  such  terms  as  would  net  the  company  $200,000.  That  he 
fully  performed  all  these  engagements  the  record  shows  clearly. 
If  nothing  else  appeared,  the  conclusion  would  therefore  be  in- 
evitable  that  upon  the  formal  signing  and  delivery  of  the  con- 
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tract  on  March  20  (for  at  that  time  all  the  other  engagements 
had  been  met)  he  became  vested  with  title  to  the  shares  allotted 
to  him;  for  by  the  terms  of  his  offer  the  whole  of  the  treasury 
stock  was  to  be  issued  to  him,  and  out  of  this  he  was  to  retain 
200,000  shares,  returning  the  rest  to  the  treasury.  This  was 
to  be  reissued  in  lots  to  purchasers  designated  by  him,  as  sales 
were  made  from  time  to  time.  Difficulty  is  encountered,  how- 
ever, when  we  consider  the  third  writing  which  accompanied 
his  offer,  and  was  in  the  hands  of  the  officers  and  stockholders 
at  the  time  his  formal  offer  was  accepted,  and  at  the  time  the 
formal  agreement  was  executed.  For,  though  this  was  done  on 
March  20,  it  was  a  part  of  the  transaction  of  February  20,  the 
same  as  if  it  had  been  executed  on  that  date.  This  is  indicated 
by  the  date,  and  also  by  the  testimony  of  Lyon  when  he  stated 
that  '^all  of  these  agreements  were  a  part  of  the  same  transac- 
tion, and  had  to  do  with  the  200,000  shares  of  stock  that  I  was 
to  own."  It  must  therefore  be  regarded  as  supplementing  the 
contract  formed  by  his  first  offer  and  its  acceptance  by  incor- 
porating in  it  a  condition  precedent,  viz.,  that  he  was  to  be  en- 
titled to  his  stock  when  he  had  completed  the  sale  of  the  treasury 
stock.  Otherwise  it  could  not  have  anything  to  do  with  the 
sale  of  the  treasury  stock  as  Lyon  stated,  but  must  be  under- 
stood as  embodying  only  an  agreement  between  Lyon  and  the 
other  stockholders  touching  the  pooling  of  their  stock.  That 
it  cannot  be  so  taken  is  apparent  from  the  fact  that  it  is  ad- 
dressed to  the  company  and  not  to  the  stockholders,  and  the 
statement  made  in  it  that  the  understanding  was  that,  in  the 
event  of  his  failure  to  carry  out  the  terms  of  his  agreement 
to  the  satisfaction  of  the  company,  he  would  return  the  20,000 
shares  issued  to  him,  upon  being  reimbursed  in  the  amount  he 
had  paid  out  on  its  behalf.  The  recital  of  the  additional  under- 
standing between  him  and  the  company,  immediately  following 
the  statement  of  the  agreement  on  this  point,  recognizes  dis- 
tinctly that  the  company  reserved  the  right  to  retain  the  stock 
pending  his  performance  of  the  contract,  and  was  not  bound 
to  issue  him  any  other  shares  than  the  20,000,  which  were  to  be 
issued  conditionally,  and  to  be  returned  on  the  condition  named, 
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in  case  he  failed  to  perform  the  contract.  The  last  sentence, 
it  is  true,  conveys  the  information  that  all  the  stockholders  had 
made  a  pooling  agreement;  but,  in  view  of  the  preceding  re- 
citals, this  statement  must  be  held  to  refer  to  stockholders  other 
than  himself,  viz.,  stockholders  who  owned  their  stock  absolutely, 
and  were  therefore  entitled  to  withdraw  it  without  condition, 
and  not  to  import  an  understanding  between  him  and  the  com- 
pany that,  upon  a  mutual  agreement  reached  by  himself  and 
the  other  stockholders,  he  was  to  be  at  liberty  to  withdraw  un- 
conditionally, or  at  all,  the  stock  allotted  to  him  and  to  be  earned 
under  the  contract. 

In  the  light  of  Lyon's  testimony,  as  well  as  because  of  the  re- 
citals in  the  writings  themselves,  all  having  relation  to  the  same 
[1]  subject  matter,  the  last  referring  to  the  others,  the  inten- 
tion of  the  parties  must,  we  think,  be  ascertained  by  construing 
all  of  the  writings  together  as  one  entire  contract.  This  is  in 
accord  with  the  rule  declared  by  the  statute:  ** Several  contracts 
relating  to  the  same  matters,  between  the  same  parties,  and 
made  as  parts  of  substantially  one  transaction,  are  to  be  taken 
together.*'  (Rev.  Codes,  sec.  5031;  see,  also,  Talbott  v.  Heinze, 
25  Mont.  4,  63  Pac.  624;  Cornish  v.  Woolverton,  32  Mont.  456, 
108  Am.  St.  Rep.  598,  81  Pac.  4 ;  Bartels  v.  Davis,  34  Mont.  285, 
85  Pac.  1027;  9  Cyc.  580.)  Other  rules  of  construction  per- 
tinent here  are  the  following:  **A  contract  must  be  so  interpreted 
as  to  give  effect  to  the  mutual  intention  of  the  parties  as  it  ex- 
isted at  the  time  of  contracting,  so  far  as  the  same  is  ascertain- 
able and  lawful."  (Rev.  Codes,  sec.  5025.)  **The  whole  of  a 
contract  is  to  be  taken  together,  so  as  to  give  effect  to  every 
part,  if  reasonably  practicable,  each  clause  helping  to  interpret 
the  other."  (Id.,  sec.  5030.)  **A  contract  may  be  explained 
by  reference  to  the  circumstances  under  which  it  was  made  and 
the  matter  to  which  it  relates."  (Id.,  sec.  5036.)  "If  the  terms 
of  a  promise  are  in  any  respect  ambiguous  or  uncertain,  it  must 
be  interpreted  in  the  sense  in  which  the  promisor  believed,  at 
the  time  of  making  it,  that  the  promisee  understood  it."  (Id., 
sec.  5038.)     Applying  these  rules,  the  conclusion  seems  necessary 
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that  Lyon  was  not  to  become  the  absolute  owner  of  any  of  the 
shares  allotted  to  him  until  he  had  fully  consummated  the  sale 
of  the  treasury  stock,  as  he  engaged  to  do  under  the  formal 
agreement.  The  abandonment  of  the  contract  did  not  change 
his  position  or  rights  with  reference  to  the  stock,  even  though 
it  be  conceded  that  he  is  entitled  to  compensation  for  what  he 
did.  By  relinquishing  the  enterprise,  he  lost  his  right  to  claim 
under  the  contract.  It  is  admitted  by  him  that  he  did  not  con- 
summate the  sale,  but  that  the  agreement  was  abandoned  and 
a  new  agreement  entered  into.  This  end  was  the  ultimate  end 
sought  to  be  accomplished;  the  result  aimed  at  being  the  de- 
velopment of  the  property  and  the  enhancement  in  value  of  its 
capital  stock.    This  ultimate  end  was  not  accomplished. 

Lyon  was  the  attorney  of  the  company.  He  drew  up  all  the 
[2]  agreements.  The  terms  and  expressions  employed  are  his. 
If  any  uncertainty  remains  in  them,  after  applying  the  ordinary 
rules  of  construction  as  we  have  done,  these  terms  and  ex- 
pressions must  be  construed  most  strongly  against  him.  (Rev. 
Codes,  sec.  5043 ;  Bickford  v.  Kirwin,  30  Mont.  1,  75  Pac.  518 ; 
Blankenship  v.  Decker,  34  Mont.  292,  85  Pac,  1035.) 

Contention  is  made  that  the  court  erred  in  excluding  the 
[3]  offered  evidence  in  that  it  tended  to  show  that  the  Daileys 
did  not  rely  on  the  contract,  and  hence  that  they  waived  and 
abandoned  any  rights  under  it.  Omitting  reference  to  any  other 
purpose  for  which  the  evidence  might  be  held  admissible,  it 
was  not  admissible  for  the  purpose  for  which  it  was  offered. 
Though  the  Daileys  were  officers  and  directors  of  the  company, 
they  were  not  parties  to  the  contract.  If  it  be  conceded  that 
by  virtue  of  their  relationship  to  the  company  they  might  waive 
performance  of  the  stipulations  of  the  contract,  so  as  to  release 
Lyon  from  liability  for  his  failure  to  perform  them,  they  could 
not  by  so  doing  admit  away  the  right  of  the  company  to  retain 
the  stock,  Lyon  confessedly  having  failed  to  earn  it.  Nor,  by 
failing  to  put  their  refusal  upon  the  proper  ground,  did  they 
estop  the  company  from  asserting  that  it  has  not  parted  with 
its  title.    There  is  no  element  of  estoppel  involved. 
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The  action  of  the  district  court  in  ordering  the  nonsuit  was 
correct.    The  judgment  and  order  are  affirmed. 

Affirmed. 
Mb.  Justice  Hollowat  concurs. 

Mb.  Justice  Smith  did  not  hear  the  argument,  and  takes  no 
part  in  the  foregoing  decision. 


In  Be  JONES. 

(No.  8,226.) 
(Submitted  September  10,  1912.    Decided  September  24,  1912.) 

[126  Pac.  929.] 

Criminal  Law — Grand  Larceny — AcU  Constituting — Value  of 
Articles  Stolen — Habeas  Corpus. 

Criminal  Law — ^Larcenj — Habeas  Corpus — ^Wben  Discbarge  from  Costody 
Unauthorized. 

1.  Where  the  evidence  at  the  preliminary  hearing  of  one  charged  with, 
and  committed  for,  grand  larceny  clearly  showed  that  the  accused  waa 
guilty  of  at  least  petit  larceny  (a  crime  of  which  justices  of  the  peace 
have  exclusive  jurisdiction) ,  she  was  not,  under  section  9645,  Bevised 
Codes,  on  habeas  carpus  entitled  to  release  from  custody  on  the  aUeged 
ground  that  reasonable  or  probable  cause  for  believing  her  guilty  of 
the  crime  charged,  or  any  crime  of  which  the  district  court  has  juris- 
diction, had  not  been  shown. 

Same — Diiferent     Larceniea— Value     of     Articles     Stolen — ^When     Grand 
Larceny. 

2.  The  rule  that  several  distinct  petit  btrcenies  cannot  be  aggregated 
so  as  to  make  the  value  of  the  property  stolen  sufficient  in  value  to 
constitute  grand  larceny  does  not  apply  where  the  different  asporta- 
tions are  the  result  of  a  single  purpose;  in  such  cases  they  are  regarded 
as  one  act,  and  constitute  a  single  larceny,  as  where  a  derk  in  a 
department  store,  at  different  times,  stole  a  large  number  of  articles 
adapted  for  her  own  use,  no  one  of  which  was  of  a  value  exceeding 
$50,  but  which  aggregated  the  sum  of  $2,400,  the  thefts  following  each 
other  in  rapid  succession  and  continuing  for  about  150  days. 

Habeas  Corpus — Jurisdiction — Questions  Beviewable. 

3.  The  writ  of  habeas  corpus  is  not  supervisory  in  its  nature,  and  may 
not  be  made  to  serve  the  purpose  of  a  writ  of  error  or  of  an  appeal. 

Application  for  writ  of  habeas  corpus  by  Maude  Jones.     Com- 
plainant remanded  to  custody. 

Messrs.  Hathhom  dk  Brown,  for  Complainant. 
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Mr.  W.  M.  Johnston,  of  Counsel  for  the  State. 

MR.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 
the  court. 

Habeas  corptis.  The  complainant  was  committed  to  the  cus- 
tody of  the  defendant  after  a  preliminary  examination  had  be- 
fore a  justice  of  the  peace  of  Yellowstone  county,  upon  a  com- 
plaint charging  her  with  grand  larceny.  The  application  for 
the  writ  was  presented  to,  and  was  heard  by,  the  Justices  in 
chambers.  The  ground  alleged  is  that  the  evidence  submitted 
at  the  preliminary  hearing  does  not  show  reasonable  or  prob- 
able cause  for  belief  that  the  complainant  is  guilty  of  the  crime 
charged,  or  any  crime  of  which  the  district  court  has  jurisdiction. 

The  complaint  under  which  the  complainant  was  committed 
charges  larceny  of  property  of  the  Hart-Albin  Company,  a 
corporation,  between  December  15,  1911,  and  May  18,  1912,  of 
the  value  of  $2,423.31.  The  evidence  shows,  without  contra- 
diction,- that  the  Hart-Albin  Company  owns  and  conducts  a 
department  store  at  Billings,  in  Yellowstone  county ;  that  on  De- 
cember 15, 1911,  the  complainant  was  employed  by  it  as  a  sales- 
woman; that  she  continued  in  its  employment  from  that  time 
until  May  18,  1912 ;  that  she  was  employed  in  different  depart- 
ments from  time  to  time,  according  as  the  exigencies  of  the 
business  required,  or  as  an  assistant  in  taking  an  invoice  of  the 
stock;  that  at  the  time  of  her  arrest,  on  May  18,  she  was  em- 
ployed in  the  piece-goods  department;  that  from  time  to  time 
goods  had  been  missed  from  this  and  other  departments;  that 
on  May  17  certain  pieces  of  goods  were  missed  from  the  piece- 
goods  department ;  that  inquiry  was  made  of  her  by  the  manager 
as  to  her  knowledge  of  them ;  that  she  at  first  disclaimed  knowl- 
edge, but  subsequently  admitted  that  she  had  purloined  them; 
that  on  the  same  day  the  sheriff,  armed  with  a  search-warrant 
and  accompanied  by  two  or  three  employees  in  the  store,  searched 
her  house  and  found  therein  several  hundred  articles  put  away 
in  closets  or  drawers,  packed  in  boxes,  concealed  in  beds,  in  the 
oven  of  the  cooking-stove  in  the  kitchen,  and  lying  in  the  attic 
and  basement,  consisting  of  laces,  dress-trimmings,  embroideries, 
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bolts  of  silk,  cotton  and  woolen  yard  goods,  draperies,  skirts, 
waists,  suits,  underwear,  stockings,  hair  ornaments,  jewelry, 
novelties,  gloves,  perfumes,  etc.,  all  of  which  were  identified 
by  the  manager  and  other  employees  as  having  come  from  the 
store;  that  the  complainant  admitted  that  she  had  purloined 
them  from  the  store  from  time  to  time  during  the  course  of  her 
employment,  except  a  few,  which  she  had  purchased  and  paid 
for ;  that  altogether  they  made  up  a  large  bulk,  weighing  several 
hundred  pounds;  that,  though  she  had  been  observed  from  time 
to  time  by  the  manager  and  other  employees  when  she  left  the 
store  for  meals,  or  at  the  close  of  working  hours,  she  had  never 
been  seen  to  take  anything  with  her;  that  she  had  no  key  to 
the  building  nor  other  means  of  access  to  it;  and  that  she  was 
never  in  the  building  after  closing  time,  except  occasionally  to 
assist  other  employees  in  finishing  their  work.  Aside  from  her 
admission,  made  to  the  manager  and  those  engaged  in  the  search, 
that  she  had  purloined  the  articles,  the  complainant  made  no 
statement  as  to  what  disposition  she  expected  to  make  of  them; 
nor  is  there  any  specific  evidence  on  this  point.  From  the  great 
number  and  variety  in  the  character  of  the  articles  found,  it  is 
manifest  that  complainant  must  have  begun  her  thefts  imme- 
diately after  she  entered  the  employ  of  the  company,  and  that 
she  continued  them  daily  until  the  time  of  her  arrest.  Except 
in  a  single  instance,  the  date  at  which  any  taking  occurred 
does  not  appear.  On  the  morning  of  the  arrest,  between  8:30 
and  11:30,  two  pieces  of  yard  goods,  of  the  value  of  less  than 
$20,  which  had  been  marked  as  a  means  of  discovering  and 
identifying  the  guilty  person,  disappeared.  No  one  of  the  ar- 
ticles found  at  the  house  of  the  complainant  was  of  a  value  in 
excess  of  $50;  and,  except  that  it  may  be  inferred  that  the  two 
pieces  of  goods  mentioned  above  were  taken  at  the  same  time, 
because  they  disappeared  between  the  hours  mentioned,  the  evi- 
dence does  not  disclose  that  the  complainant  ever  took  more 
than  one  article  at  a  time. 

Under  the  statute  in  this  state,  when  property  taken  is  of  the 
value  exceeding  $50,  or  is  taken  from  the  person  of  another,  or  is 
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ODe  or  more  of  the  animals  mentioned  therein,  the  crime  is  grand 
larceny.  (Rev.  Codes,  sec.  8645.)  In  other  cases  th«  taking  is 
petit  larceny.     (Id.,  see.  8646.) 

It  is  apparent  that  in  any  view  of  the  case  the  complainant 
must  be  remanded  for  trial;  for,  though  the  warrant  is  one  of 
commitment  for  trial  upon  the  charge  of  grand  larceny,  never- 
theless, since  it  clearly  appears  that  she  is  at  least  guilty  of 
[1]  petit  larceny,  whatever  opinion  might  be  entertained  as  to 
her  guilt  of  the  higher  grade  of  the  crime,  our  duty  to  remand 
her  is  imperative.  (Rev.  Codes,  sec.  9645.)  The  question,  there- 
fore, is  whether  we  shall  finally  decide  in  this  proceeding,  and 
upon  the  evidence  before  us,  that  the  complainant  is  not  guilty 
of  grand  larceny,  and  hence  that  the  district  court  has  no  juris- 
diction to  try  her.  A  conclusion  that  she  ia  not  guilty  of  grand 
larceny  necessarily  carries  the  conclusion  that  there  is  a  want 
of  jurisdiction  in  the  district  court;  for  the  statute  confers  ex- 
clusive jurisdiction  of  the  crime  of  petit  larceny  upon  justices 
of  the  peace.     (Rev.  Codes,  sec.  6288.) 

Counsel  for  complainant  contends  that  the  evidence  goes  no 
further  than  to  establish  several  distinct  and  separate  larcenies, 
[2]  and  insists  that  where,  as  here,  there  are  two  or  more  dis- 
tinct larcenies,  they  cannot  be  aggregated  so  as  to  make  the 
value  of  the  property  stolen  sufficient  to  constitute  grand  lar- 
ceny; the  value  of  the  property  taken  at  any  one  time  not  being 
sufficient  for  that  purpose.  The  rule  invoked  is  a  familiar  one, 
and  is  recognized  by  the  courts  everywhere.  (1  McClain's 
Criminal  Law,  584;  2  Bishop's  New  Criminal  Law,  889;  Bex 
V.  Petrie,  14  Am.  Cr.  Rep.  399 ;  Edelhoff  v.  State,  5  Wyo.  19, 
36  Pac.  627 ;  Trash  v.  People,  35  Colo.  83,  83  Pac.  1010 ;  People 
V.  Johnson,  81  Mich.  573,  45  N.  W.  1119 ;  People  v.  Hatch,  13 
Cal.  App.  521,  109  Pac.  1097;  Camp  v.  State  (Okl.  Cr.),  124 
Pac.  331 ;  Scarver  v.  State,  53  Miss.  407 ;  Monoughan  v.  People, 
24  HI.  340.)  But  there  is  an  exception  to  this  rule  which  is 
seemingly  as  well  recognized  as  the  rule  itself :  That,  though  the 
larceny  is  of  several  different  articles,  if  they  are  taken  in  sub- 
stantially the  same  transaction,  their  value  may  be  aggregated, 
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'  in  order  to  make  out  a  charge  of  grand  larceny.  (See  cases 
'  cited,  supra;  also  2  Bishop's  New  Criminal  Law,  889;  1  Mc- 
Clain's  Criminal  Law,  584;  State  v.  Wise,  186  Mo.  42,  84  S. 
W.  954 ;  State  v.  Reinhart,  26  Or.  466,  38  Pac.  822 ;  Flynn  v. 
State,  47  Tex.  Cr.  26,  83  S.  W.  206 ;  Cody  v.  State,  31  Tex.  Cr. 
183,  20  S.  W.  398 ;  Carl  v.  State,  125  Ala.  89,  28  South.  505 ; 
State  V.  Mandich,  24  Nev.  936,  54  Pac.  516 ;  State  v.  Martin,  82 
N.  C.  672 ;  Weaver  v.  Commonwealth,  86  S.  W.  551,  27  Ky.  Law 
Rep.  743;  State  v.  Oibson,  37  Utah,  330,  108  Pac.  349.)  Each 
case  must  be  determined  upon  its  own  special  facts  and  circum- 
stances. If,  as  it  is  said  by  some  of  the  courts,  the  different 
asportations  are  prompted  Ij^j  one  design,  one  purpose,  one  im- 
pulse^  they  are  a  single  act,  without  regard  to  time.  It  will 
be  noted  that  in  some  of  the  cases  cited  the  charge  was  em- 
bezzlement. They  are  pertinent  here,  however,  because  in  this 
state  the  crime  of  embezzlement  is  declared  to  be  larceny,  and 
punishable  as  such.  It  will  also  be  observed  that  there  is  some 
lack  of  harmony  in  the  cases  as  to  what  conclusion  should  be 
drawn  from  particular  facts  and  circumstances.  The  cases  of 
State  V.  Oibson,  and  Edelhoff  v.  State,  supra,  are  illustrative. 
But,  however  this  may  be,  we  do  not  think  that  in  this  pro- 
ceeding we  should  undertake  to  decide  finally  that  the  complain- 
ant ought  not  to  be  put  upon  her  trial  for  grand  larceny. 

It  is  to  be  borne  in  mind  that  the  case  presented  to  us  is  merely 
upon  the  evidence  submitted  to  the  justice.  The  county  attorney 
was  only  required  to  submit  proof  sufficient  to  show  probable 
cause  to  believe  the  defendant  guilty  of  the  charge.  (Rev.  Codes, 
sees.  9090,  9644.)  As  was  observed  by  the  court  in  Cody  v.  State, 
supra,  the  question  whether  there  was  one  transaction  or  several 
distinct  transactions  is  a  question  to  be  determined  by  the  trial 
court  and  jury,  when  all  the  facts  and  circumstances  have  been 
presented  by  the  evidence. 

The  writ  of  habeas  corpus  is  not  supervisory  in  its  nature; 
[3]  nor  may  it  be  made  to  serve  the  purpose  of  a  writ  of  error, 
or  of  an  appeal.  Our  office  is  discharged  in  this  case  when  we 
have  reached  the  conclusion  that  there  was  evidence  before  the 
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justice  sufficient  to  furnish  a  reasonable  basis  for  the  belief  that 
the  complainant  is  ^ilty  of  grand  larceny  as  charged.  The  great 
number  of  articles  which  were  admitted  to  have  been  stolen, 
the  fact  that  they  must  have  been  taken,  in  some  instances,  at 
different  times  on  the  same  day,  and  in  others  on  different  days, 
that  the  different  thefts  followed  each  other  in  rapid  succession, 
and  were  continued  for  a  period  of  about  150  days,  that  all  the 
articles  were  stored  in  complainant's  house  for  some  purpose  of 
her  own,  all  being  adapted  for  use  by  herself,  it  seems  to  us  is 
some  evidence  tending  to  show  that  all  the  thefts  were  the  re- 
sult of  a  single  purpose — a  single  impulse — and  hence  that  there 
was  a  single  larceny.  In  stating  this  conclusion,  we  do  not  wish 
to  be  understood  as  expressing  an  opinion  eA  to  complainant's 
^uilt,  or  that  the  evidence  before  us  would  sustain  a  conviction. 
As  we  have  said,  this  is  a  question  to  be  determined  by  the  dis- 
trict court. 

The  writ  is  accordingly  discharged,  and  the  complainant  is  re- 
manded. 

Ms.  Justice  Hollowat  concurs. 

Mr.  Justice  Smith^  being  absent,  did  not  hear  the  argument, 
and  takes  no  part  in  the  foregoing  decision. 
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STADLER  ET  AL.,  Appellants,  v.  CITY  OF  HELENA, 

Respondent. 

(No.  3,143.) 
(Submitted  September  11,   1912.     Decided  September  25,  1W2.) 

[127  Pac.  454.] 

Cities  and   Tqwns — Special  Improvements — District   Sewers— 
Statutes  Applicdble — Jurisdiction  of  Council — Injunction. 

Cities  and  Towns — District  Sewers — Statutes — Injunction. 

1.  Defendant  city  proceeded  under  the  mode  of  procedure  prescribed 
bj  sections  3396  and  3397,  Revised  Codes,  to  establish  a  special  im- 
provement district  for  the  construction  of  a  district  sewer.  Sections 
3373  and  3374  proyide,  inter  alia,  that  such  a  sewer  mSLj  be  constructed 
whenever  the  owners  of  one-third  of  the  feet  frontage  of  real  property 
within  that  part  of  the  district  affected  thereby  petition  therefor,  or 
whenever  the  council,  by  a  vote  of  a  majority  of  its  members,  decides 
that  it  is  necessary  for  sanitary  purposes.  Under  section  3382,  only 
property  bordering  the  proposed  sewer  is  liable  for  the  payment  of  the 
cost  of  construction,  while  under  sections  3396  and  3397,  property  not 
adjacent  to  the  contemplated  improvement  may  be  assessed  to  defray 
the  expense.  Plaintiff  alleged  in  his  complaint  to  secure  an  injunction 
restraining  the  city  from  selling  his  real  property  for  delinquent  special 
assessments  that  no  portion  of  the  owners  of  realty  within  the  district 
had  petitioned  for  the  construction  of  the  sewer,  nor  had  the  council, 
by  a  vote  of  a  majority  of  its  members,  decided  that  the  sewer  was 
necessary  for  sanitary  purposes,  and  that  his  property  does  not  border 
upon  it.  The  district  court  sustained  a  general  demurrer  to  the  com- 
plaint. Eeldj  error,  in  that  sections  3373,  3374  and  3382  must  be  read 
in  connection  with  3396  and  3397,  and  that  by  disregarding  their  pro- 
visions the  council  did  not  acquire  jurisdiction  to  proceed. 

Complaint — When  Demurrer  Does  not  Lie. 

2.  If  upon  any  theory  a  complaint  states  a  cause  of  action,  a  de- 
murrer to  it  does  not  lie. 

Statutory  Construction. 

3.  Where  general  terms  or  expressions  in  one  part  of  a  statute  are 
inconsistent  with  more  specific  or  particular  provisions  in  another  part, 
the  latter  are  controlling. 

Same. 

4.  Where  one  statute  deals  with  a  subject  in  general  and  compre- 
hensive terms,  and  another  with  a  part  of  the  same  subject  in  a  more 
minute  and  definite  way,  the  two  must  be  read  together  and  harmonized, 
if  possible;  but  to  the  extent  of  any  necessary  repugnancy  between 
them,  the  definite  will  prevail  over  the  general  statute. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  J. 
MUler  Smith,  Judge. 

Action  by  Louis  Stadler  and  another  to  secure  an  injunction 
restraining  the  city  of  Helena  from  selling  certain  real  property 


46  Mont.]  STADIiER  ET  AL.  V.  CiTY  OF  HELENA.  129 

for  delinquent  special  assessments.    Defendant  had  judgment 
and  plaintiffs  appeal.    Reversed  and  remanded. 

Mr,  James  A.  Walsh,  and  Mr.  McLSsena  BuUard,  for  'Appel- 
lants, submitted  a  brief ;  Mr.  Walsh  argued  the  cause  orally. 

Messrs.  H.  8.  Hepner,  C.  W.  WUey,  and  Edward  Horsky  sub- 
mitted a  brief  in  behalf  of  Respondent;  Mr.  Horsky  argued 
the  cause  orally. 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

This  suit  was  instituted  to  secure  an  injunction  restraining 
the  city  of  Helena  from  selling  certain  real  property  for  de- 
linquent special  assessments.  A  general  demurrer  to  the  com- 
plaint was  sustained,  and  plaintiffs,  suffering  judgment  to  be 
entered  against  them,  appealed  to  this  court.  With  certain 
exceptions  hereafter  to  be  noted,  the  facts  of  this  case  are  iden- 
tical with  those  in  Power  v.  City  of  Helena,  43  Mont.  336,  116 
Pac.  415,  and  need  not  be  repeated  here  in  detail.  We  are  sat- 
isfied with  our  conclusions  upon  the  questions  in  the  Power  Case, 
as  they  were  presented  and  considered,  and  so  far  as  they  are 
involved  here,  are  conclusive  against  the  appellants.  The  prin- 
cipal ground  relied  upon  in  this  instance  for  relief  was  not  sug- 
gested, considered  or  determined  in  the  Power  Case,  and  is  of 
first  impression  in  this  jurisdiction. 

These  delinquent  special  assessments  were  levied  to  defray 
the  cost  of  constructing  a  district  sewer  to  serve  as  an  outlet 
for  conveying  away  surface  or  drainage  waters.  The  complaint 
sets  forth  the  procedure  adopted  and  pursued  by  the  city,  and 
then  alleges:  "(e)  That  the  owners  of  property,  within  the  said 
alleged  Sewer  District  No.  17,  owning  one-third  of  the  foot 
frontage  of  the  real  estate  within  the  district  affected  thereby, 
did  not  petition  the  said  city  council  to  establish  said  alleged 
sewer  district,  or  to  construct  said  sewer,  and  the  said  city 
council  did  not,  by  a  vote  of  the  majority  of  its  members,  decide 
that  the  construction  of  said  sewer  was  necessary  for  sanitary 
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purposes."  This  allegation  is  admitted  by  the  demurrer,  and 
raises  the  question,  not  presented  in  the  Power  Cme:  Did  the 
city  council,  nevertheless,  acquire  jurisdiction  to  proceed  to 
create  the  district  and  construct  the  sewer?  If  such  jurisdic-* 
tion  was  acquired,  then  the  decision  in  the  Power  Case  is  con- 
clusive against  appellants  upon  this  branch  of  the  case;  but  if 
such  jurisdiction  was  not  acquired^  then  the  decision  in  the 
Power  Case  is  not  authority  in  this  one.  And  whether  jurisdic- 
tion was  or  was  not  acquired  depends  upon  the  construction  to 
be  given  to  sections  3367  et  seq.  of  the  Revised  Codes  of  1907. 
Those  sections  are  but  the  compilation  of  House  Bill  204  of  the 
Acts  of  the  Fifth  Legislative  Assembly,  together  with  slight 
amendments  made  thereto  in  1901,  1903  and  1905.  The  amend- 
ments made  since  1907  do  not  aflfeet  the  question  presented  here. 
If  we  were  called  upon  to  determine  the  intention  of  the 
lawmakers  from  a  consideration  of  the  sections  of  the  Code 
alone,  the  difficulties  would  be  almost,  if  not  quite,  insuperable. 
But  the  study  of  the  history  of  any  legislation  is  always  fruit- 
ful of  results  in  ascertaining  the  purpose  in  view  and  the  motive 
which  prompted  the  legislature  in  its  enactment.  House  Bill 
204  (Laws  1897,  p.  212)  deals  with  the  subject  of  special  im- 
provements in  cities  and  towns,  but  the  subject  was  not  a  new 
one  for  legislative  consideration  in  this  state.  By  an  Act  ap- 
proved March  10,  1887,  the  subject  was  treated  at  great  length 
in  what  was  evidently  designed  to  be  a  complete  municipal  Code. 
The  Act  was  incorporated  in  the  Compiled  Statutes  of  1887  as 
Chapter  22,  Fifth  Division,  sections  315-440,  both  inclusive. 
Section  325  enumerated  the  powers  of  the  city  council,  and  sub- 
division 56  of  that  section  gave  the  city  authority  **to  lay 
off  the  city  in  suitable  districts  for  the  purpose  of  establishing 
a  system  of  sewerage  and  drainage,  to  provide  such  system," 
etc.  Section  430  provided  for  levying  special  assessments  against 
the  property  specially  benefited,  to  defray  the  costs  of  grading, 
paving,  macadamizing  or  otherwise  improving  any  street,  and 
provided,  in  part  at  least,  the  procedure  to  be  followed,  which 
was  to  be  initiated  by  a  petition  of  a  majority  of  the  resident 
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owners  of  the  real  estate  to  be  affected  by  such  improvement. 
Slight  verbal  changes  were  made  in  this  section  by  the  Act  of 
1889  (Laws  1889,  p.  178)  and  the  Act  of  1893  (Laws  189S,  p. 
113}  y  but  they  were  not  of  any  moment  so  far  as  the  questions 
now  presented  are  concerned.  The  provision  for  a  petition  by 
the  property  owners  was  superseded  by  the  legislative  declara- 
tion that  the  proceedings  might  be  initiated  by  a  two-thirds  vote 
of  the  members  of  the  city  council.  (Laws  1889,  p.  178.)  This 
last-mentioned  Act,  however,  added  to  Chapter  22  of  the  Com- 
piled Statutes  five  sections,  some  of  which  are  material  to  our 
review.  Added  section  440B  gave  to  the  city  council  authority 
to  establish  sewer  districts  and  to  construct  district  sewers  ''in 
such  manner  and  under  such  regulations  as  said  council  may 
deem  expedient."  Added  section  440C  provided  for  levying 
special  assessments  to  meet  the  expense  of  constructing  such 
sewer,  each  parcel  of  land  in  the  district  to  be  assessed  accord- 
ing to  benefits  received.  Chapter  22  was  again  amended  by  an 
Act  of  the  Third  Legislative  Assembly,  approved  March  7, 
1893  (Laws  1893,  p.  113).  To  section  325  there  was  added  sub- 
division 71,  which  authorized  the  city  council  to  extend  the 
time  for  paying  special  assessments  over  a  period  of  three  years, 
but  the  principal  amendments  made  at  that  time  are  found  in 
sections  440O  and  440H,  which  were  added  to  Chapter  22.  These 
last-mentioned  sections  provide  the  procedure  where  special  im- 
provement districts  are  to  be  created  for  the  purpose  of  grad- 
ing, paving  or  otherwise  improving  streets  or  alleys,  building 
sidewalks,  constructing  sewers  or  gutters,  or  making  any  other 
public  improvement,  including  street  sprinkling  and  tree  plant- 
ing, Ihe  payment  for  which  is  to  be  made  by  special  assessments 
payable  in  installments  covering  a  period  of  years.  The  proce- 
dure for  the  council  is  outlined  in  these  added  sections  with  great 
particularity.  There  was  also  added  a  section  (440P)  which 
provided  that  the  method  of  procedure  mentioned  in  added 
sections  4400  and  440H  should  not  be  deemed  exclusive,  but  the 
council  might  proceed  under  430,  440B,  440C,  or  other  sections 
of  Chapter  22.    When  the  Codes  of  1895  were  adopted,  sections 
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430,  440G,  440H  and  440P  of  Chapter  22  above  were  retained 
as  sections  4818,  4819,  4820  and  4828,  respectively,  of  the  Polit* 
ical  Code,  but  sections  440B  and  440C  were  repealed  by  section 
5182  of  the  Political  Code.  There  was  also  enacted  as  a  part 
of  the  Political  Code,  sections  4880-4899,  inclusive,  which  deal 
with  the  same  subject.  Sections  4880  and  4881  provide  the  pro- 
cedure for  the  creation  of  special  improvement  districts,  for 
making  street  improvements,  or  for  doing  any  or  all  work  au- 
thorized by  the  Title  in  which  those  sections  are  found.  Section 
4892  classifies  sewers  as  public,  private  and  district  sewers. 
Section  4894  deals  with  district  sewers,  and  provides  that  a 
district  sewer  may  be  constructed  in  a  district  whenever  a  ma- 
jority of  the  property  holders,  residents  therein,  petition  there- 
for, or  whenever  it  is  necessary  for  sanitary  or  other  purposes. 

Such  was  the  state  of  the  laws  upon  the  subject  of  special 
improvements  when  the  legislature  met  in  1897.  House  Bill 
204  specifically  repealed  all  existing  provisions  upon  the  subject 
of  special  improvements,  and  in  their  stead  apparently  under- 
took to  provide  a  complete  Code  upon  the  subject.  But  if  it 
was  the  intention  of  the  legislature  to  make  plain  the  law  upon 
the  subject  of  special  improvements,  that  very  laudable  pur- 
pose was  nearly  defeated  by  the  means  employed;  for  House 
Bill  204  is  such  a  complex  piece  of  patch-work,  and  contains 
so  many  inconsistent  and  incongruous  provisions,  as  to  make 
the  law  upon  the  subject  uncertain  in  the  extreme.  For  con- 
venience, reference  will  hereafter  be  made  to  the  sections  of 
House  Bill  204,  by  their  numbers  as  they  appear  in  the  Re- 
vised Codes  of  1907,  and  also  by  the  numbers  as  they  appeared 
in  the  original  Act. 

Section  S367[l]  gives  the  city  council  authority  to  cause 
any  street,  avenue  or  alley  to  be  paved,  graded,  curbed  or  ma- 
cadamized, and  sidewalks,  sewers,  gutters  or  other  improve- 
ments to  be  made  thereon,  upon  the  same  being  ordered  by  a 
majority  of  all  the  members  of  the  council. 

Section  3368  [2]  refers  to  connections  with  sewer-pipes,  water- 
pipes,  gas-pipes,  etc 
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Section  3369  [3]  authorizes  the  city  council  to  provide  a  system 
for  making  such  improvements  and  for  the  payment  of  the 
cost  thereof,  and  provides  that  if  the  expense  is  to  be  met  by 
special  assessments,  the  council  shall  proceed  as  outlined  in  that 
section  and  section  3370 [4],  as  follows:  (1)  Adopt  a  resolution 
of  intention  designating  the  boundaries  of  the  district;  (2)  give 
notice  (a)  five  days  in  a  daily  paper;  (b)  one  issue  of  weekly 
paper;  (c)  post  notices  in  three  places,  or  (d)  serve  person- 
ally. The  notice  must  describe  the  improvement  to  be  made, 
give  the  estimated  cost,  fix  a  time  for  hearing  objections  and  re* 
fer  to  the  resolution  for  a  description  of  the  district  boundaries. 
(3)  Hearing.  Written  objections  by  owners  or  agents  of  two- 
thirds  of  the  property  to  be  affected  stops  proceedings.  If  such 
objections  be  not  filed,  the  council  acquires  jurisdiction  to  pro- 
ceed. 

Sections  3371  [5]  to  3395  [29],  inclusive,  deal  with  a  variety  of 
subjects  to  be  considered  later. 

Sections  3396  [SO]  and  3397  [31]  provide  that  if  the  city 
desires  to  create  special  improvement  districts  for  grading,  pav- 
ing, constructing  sewers,  etc,  or  making  other  public  improve- 
ments of  a  similar  nature  as  provided  in  the  Act,  and  to  meet 
the  expense  of  the  same  by  special  assessments  payable  in  in- 
stallments, the  council  shall  (1)  enact  an  ordinance  that  the  cost 
of  the  improvement  shall  be  paid  by  special  assessments;  (2) 
adopt  a  resolution:  (a)  designating  the  number  of  the  district; 
(b)  describing  its  boundaries;  (c)  stating  the  character  of  the 
improvement;  (d)  giving  approximate  estimate  of  cost ;  and  (e) 
fixing  a  time  for  hearing.  (3)  Publish  the  resolution  (a)  in 
daily  paper  for  five  days,  or  (b)  in  weekly  for  one  issue.  (4) 
Hearing.  Either  written  or  oral  objections  at  the  meeting  by 
owners  or  agents  of  more  than  one-half  in  area  of  all  property 
affected  stops  proceedings  for  six  months.  If  such  objections 
be  not  made,  the  council,  by  majority  vote  of  all  members,  will 
finally  adopt  the  resolution.  The  concluding  sections,  except 
section  3405  [39],  deal  with  the  collection  and  disposition  of  the 
tax,  the  correction  of  errors,  etc.    Section  3405 [39]  provides  that 
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the  mode  prescribed  by  sections  3396  [30]  and  3397  [31]  shall  not 
be  deemed  exclusive,  but  the  council  may  make  public  improve* 
ments  as  provided  in  other  sections  of  the  Chapter. 

We  have,  then,  in  sections  3396  [30]  and  3397 [31],  if  con- 
sidered alone,  a  complete  mode  of  procedure  for  establishing  a 
[1]  special  improvement  district  for  any  of  the  purposes  men- 
tioned, and  it  is  to  be  observed  that  there  is  not  any  substantial 
difFerence  between  this  mode  and  that  provided  in  sections 
3S69[3]  and  3370  [4].  Just  what  prompted  the  legislature  to 
provide  these  two  distinct  but  similar  methods  of  procedure 
in  the  same  Act  for  the  same  purpose  is  inconceivable.  That 
neither  method  was  intended  to  be  exclusive  is  made  apparent 
by  the  Act  itself.  The*  purposes  for  which  a  district  might  be 
created  under  either  method  are  stated  in  such  very  general 
terms  that  the  construction  of  a  district  sewer  was  apparently 
included  in  each.  In  fact,  almost  any  public  improvement 
imaginable  might  be  said  to  be  comprehended  within  the  general 
terms  employed. 

If,  then,  we  had  only  sections  3369  [3]  and  3370 [4],  and  sec- 
tions 3396  [30]  and  3397  [31]  and  the  concluding  sections  to 
consider,  we  would  be  fully  justified  in  saying  that  the  city 
council  might  pursue  either  of  the  two  methods  outlined  in 
creating  a  sewer  district  and  construct  a  district  sewer,  and  that 
compliance  with  either  method  would  be  sufiScient.  But  a  con- 
sideration of  the  sections  intervening  between  3370  [4]  and 
3396 [30]  renders  such  a  conclusion  impossible.  Section  3371  [5] 
classifies  sewers  as  public,  private  and  district  sewers.  Section 
3372  [6]  deals  with  the  subject  of  public  sewers,  which  are  to  be 
paid  for  by  appropriations  from  the  general  or  sewer  funds  of 
the  city.  Section  3375  [9]  deals  with  private  sewers,  which  are 
to  be  paid  for  by  the  respective  owners.  Sections  3373 [7], 
3374  [8]  and  3382  [16]  deal  with  district  sewers,  and  provide  that 
a  district  sewer  may  be  constructed  whenever  (a)  the  owners 
of  one-third  of  the  feet  frontage  of  real  estate  within  that  part 
of  the  district  affected  thereby  petition  therefor,  or  (b)  when- 
ever the  council  by  a  vote  of  a  majority  of  its  members  decides 
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it  is  necessary  for  sanitary  purposes.  Provision  is  made  for  a 
hearing;  but  authority  is  given  the  council  to  proceed  notwith- 
standing any  objections  which  may  be  made.  The  character^ 
dimensions  and  material  of  the  proposed  sewer  must  be  pre- 
scribed. Section  3374 [8]  further  provides:  "They  may  be  di- 
minished;  enlarged  or  extended  by  the  council."  Doubtless  this 
sentence  refers  to  the  dimensions  of  the  proposed  sewer.  Sec- 
tion 3376[10]  relates  to  bridges;  sections  3377[11]  and  3378[12] 
to  boards  of  public  works,  and  sections  3379  [13]  and  3380 [14] 
to  the  subject  of  obtaining  private  property  for  city  use.  Sec- 
tions 3383  [17]  and  3384  [18]  refer  to  sewers  which  serve  a  double 
purpose.  Sections  3381[15]  and  3385[19]  to  3389[23],  inclu- 
sive, provide  the  method  of  assessing  property  for  street  grad- 
ingy  paving,  etc.  Sections  3390[24]  to  3395  [29],  inclusive,  re- 
fer to  sprinkling  districts. 

If  it  was  intended  that  the  city  council  might  create  a  special 
improvement  district  for  the  purpose  of  constructing  a  district 
sewer,  by  pursuing  either  the  general  method  outlined  in  sections 
3369  [3]  and  3370 [4],  or  the  other  general  method  prescribed 
by  sections  3396  [30]  and  3397  [31],  and  Wholly  disregard  the 
provisions  of  sections  3373[7],  3374[8]  and  3382[16],  then  those 
latter  sections  are  dead  letters,  without  any  force  or  effect 
whatever.  But  such  a  conclusion  violates  the  most  elementary 
rule  of  statutory  construction.  In  State  v.  Clemens,  40  Mont. 
567,  107  Pac.  896,  the  rule  was  stated  as  follows:  "In  order  that 
the  true  meaning  of  the  legislature  may  be  determined  and 
carried  out,  every  word,  phrase,  term  and  provision  of  an  Act 
must  be  considered,  and  none  should  be  considered  as  unmean- 
ing if  a  construction  can  be  found  which  will  give  it  effect." 
If  the  legislature  had  any  purpose  whatever  in  enacting  3373  [7], 
3374  [8]  and  3382  [16],  it  was  to  place  certain  limitations  and  re- 
strictions upon  the  council,  by  requiring,  as  conditions  precedent 
to  their  right  to  order  a  district  sewer  constructed,  the  observance 
of  the  special  requirements  imposed  by  those  sections,  which  are  in 
addition  to  those  provided  in  either  of  the  general  plans  mentioned 
above.    Those  special  requirements  are  (1)  that  the  interested 
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property  owners  shall  petition  for  the  sewer;  or  (2)  that  the  coun- 
cil shall  determine  that  it  is  necessary  for  sanitary  purposes;  and 
(3)  that  the  character,  dimensions  and  material  of  the  proposed 
sewer  shall  be  prescribed.  If  these  special  requirements  are 
inconsequential,  they  would  have  been  omitted ;  but  that  the  leg- 
islature deemed  them  important  is  evidenced  by  their  incorpora- 
tion in  the  law.  Without  them  the  statute  gives  ample  authority 
to  cities  to  organize  sewer  districts  and  construct  district  sew- 
ers, and  provides  methods  of  procedure  for  every  detail  of  the 
work.  But  that  the  legislature  was  unwilling  to  permit  the  city 
to  proceed  under  either  of  the  general  plans  is  emphasized  by 
the  repeated  incorporation  in  the  law  of  provisions  applicable 
to  district  sewers  alone  at  the  very  time  the  law  provided  gen- 
eral plans  under  which  the  sewers  might  have  been  constructed. 
In  1889  there  was  in  force  section  430,  Chapter  22,  Compiled 
Statutes,  under  which  a  district  sewer  might  have  been  con- 
structed; but  notwithstanding  that  fact,  the  legislature  enacted 
sections  440B  and  440C  above,  applicable  to  district  sewers 
alone,  and  those  sections  were  permitted  to  remain  in  full  force 
and  effect  until  1895,  although  in  the  meantime  another  general 
plan  had  been  added  in  1893  by  the  enactment  of  sections  440G 
and  440H,  under  which  the  same  result  might  have  been  accom- 
plished had  the  legislature  so  intended.  And  so,  in  1895,  when 
sections  440B  and  440C  were  repealed,  the  legislature  was  ap- 
parently still  unwilling  to  permit  the  city  council  to  proceed 
under  any  one  of  the  general  plans  then  in  operation,  but  en- 
acted in  lieu  of  the  sections  which  it  had  repealed  sections  4894 
and  4895  of  the  Political  Code,  which  added  the  special  provi- 
sions applicable  to  district  sewers  alone  to  which  reference  has 
already  been  made.  And  thus  the  law  continued  until  House 
Bill  204  was  enacted,  when  all  the  provisions  relating  to  special 
assessments  were  repealed  and  new  provisions  substituted,  con- 
taining the  two  general  plans  mentioned  above,  under  either 
of  which  a  sewer  district  might  have  been  created  and  a  district 
sewer  constructed  if  the  legislature  had  been  willing  to  leave 
the  city  council  thus  free  to  proceed.    But   by   enacting   see- 
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tions  3373 [7],  S374[8]  and  3382  [16],  the  legislature  evinced 
its  intention  to  insist  upon  something  more  than  either  of  those 
general  plans  comprehended.  For  instance,  in  proceeding  under 
sections  3396  [30]  and  3397  [31]  to  create  a  sewer  district  and 
construct  a  district  sewer,  if  such  could  have  been  done,  the 
requirement  imposed  upon  the  council  is  to  state  the  ''charac- 
ter of  the  improvement,"  and  this  might  be  done  in  very  gen- 
eral terms.  {Mansur  v.  City  of  Pohon,  45  Mont.  585,  125  Pac. 
1002.)  But  for  reasons  satisfactory  to  the  lawmakers,  they 
deemed  that  insufficient  in  case  of  a  district  sewer,  and  added 
the  requirements  of  section  3374  [8]  that  the  character,  dimen- 
sions and  material  of  such  sewer  must  be  prescribed.  And  in 
this  present  action  the  city  council,  apparently  apprehensive 
that  compliance  with  the  provisions  of  section  3S97[31]  would 
not  be  sufficient,  undertook  in  the  resolution  for  the  creation 
of  this  district  to  meet  the  added  requirements  of  section 
3374  [8].  As  originally  adopted,  section  3373  [7]  provided,  as 
one  of  the  alternative  conditions  precedent  to  the  council's  right 
to  proceed  in  case  of  a  district  sewer,  that  the  owners  of  a  ma- 
jority of  feet  frontage  of  the  real  estate  affected  should  petition 
for  the  construction  of  such  sewer.  Doubtless,  realizing  the  dif- 
ficulty which  would  be  encountered  in  obtaining  the  consent 
of  so  large  a  proportion  of  property  holders,  the  legislature  in 
1901  amended  that  section  by  reducing  the  number  from  a  ma- 
jority, or  more  than  one-half,  to  one-third  (Laws  1901,  p.  79) ; 
thus  continuing  to  evince  an  intention  to  place  these  limitations 
and  restrictions  upon  the  council  which  were  not  found  in 
either  of  the  general  plans  referred  to  above.  And  thus  it  will 
be  seen  that  from  1889  to  the  present  time,  although  we  have 
had  at  all  times  general  statutes  under  which  a  district  sewer 
might  have  been  constructed  if  the  legislature  had  so  willed, 
we  have  had  upon  our  statutes  special  provisions  relating  to 
district  sewers  alone;  and  the  changes  made  in  these  special 
provisions  from  time  to  time,  as  in  1895  and  1897,  when  the 
restrictions  were  increased,  and  in  1901  when  they  were  some- 
what relaxed,  most  clearly  evince  a  legislative  intention  that 
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these  special  provisions,  whatever  they  were  at  any  given  time, 
should  be  observed. 

But  there  is  additional  evidence  of  the  same  purpose.  If  pro- 
ceedings are  taken  under  sections  3396  [30]  and  3397  [31],  the 
special  improvement  tax  is  assessed  against  the  property  af- 
fected, according  to  the  area;  but  if  the  special  provisions  in 
sections  3373  [7],  3374 [8]  and  3382  [16]  are  to  be  observed,  then 
the  special  improvement  tax  for  a  district  sewer  must  be  assessed 
against  the  property  specially  benefited  by  the  construction  of 
the  sewer  ''in  proportion  to  the  linear  feet  bordering  said 
sewer."  Under  section  3396 [30]  and  3397 [31],  property  not 
adjacent  to  the  improvement  might  be  assessed  to  defray  the 
expense,  while  under  sections  3373[7],  3374[8]  and  3382[16] 
only  property  ''bordering  said  sewer"  can  be  made  to  pay  any 
part  of  the  expense  of  constructing  a  district  sewer. 

It  is  the  general  rule  in  this  jurisdiction  that  a  demurrer 
[2]  to  a  complaint  will  not  lie  if  upon  any  theory  the  com- 
plaint states  a  cause  of  action.  If  our  construction  of  the  stat- 
ute is  correct,  then  the  complaint  is  proof  against  a  general 
demurrer  upon  another  ground.  It  appears  from  the  complaint 
that  plaintiffs'  property  does  not  border  upon  the  sewer  in 
question,  but  lies  a  considerable  distance  below  the  sewer  out- 
let ;  and  it  is  alleged  by  plaintiffs  that  'their  property  cannot 
possibly  receive  any  benefit  whatever  from  the  construction  of 
such  sewer.  If  fhe  allegations  of  this  complaint  are  true — and 
they  are  taken  to  be  so  for  the  purposes  of  this  appeal — and 
if  the  provisions  of  sections  3373[7],  3374[8]  and  3382[16] 
are  to  be  given  any  effect,  this  property  is  not  subject  to  as- 
sessment to  pay  the  cost  of  such  sewer;  for  section  3382 [16] 
provides  that  the  cost  must  be  borne  by  the  property  benefited 
and  "bordering  said  sewer";  and  as  if  to  add  emphasis  to  the 
legislative  declaration  that  only  property  bordering  on  the  sewer 
can  be  made  to  pay  the  expense  of  its  construction,  section 
3382  [16]  adds  this  provision  as  a  guaranty  or  safeguard  against 
the  possible  confiscation  of  property  under  the  guise  of  assessing 
it  for  special  improvements:  "Provided,  however,  that  when  a  lot 
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or  tract  of  land  situated  upon  a  street  or  alley  comer  has  been 
assessed,  or  is  about  to  be  assessed  for  the  cost  of  sewer  construc- 
tion upon  one  side  thereof,  it  shall  not  be  assessed  at  any  future 
time  for  the  entire  frontage  upon  the  other  street  or  alley,  but 
shall  have  deducted  therefrom  as  many  linear  feet  as  may  have 
been  assessed  upon  the  other  side,  up  to,  but  not  to  exceed  fifty 
feet." 

To  say  that  the  city  council  may  proceed  under  sections 
3396 [SO]  and  3397  [31],  as  the  council  did  in  this  instance,  and 
entirely  ignore  the  special  provisions  of  sections  3373  [7], 
3374  [8]  and  S382[16]  amounts  to  a  judicial  repeal  of  those 
last-mentioned  sections,  and  a  declaration  by  the  court  that  the 
legislature  had  no  purpose  whatever  in  their  enactment,  a  con- 
clusion which  we  cannot  adopt.  {State  v.  Clemens,  above.) 
On  the  contrary,  if  we  hold  that  the  special  requirements  of  sec- 
tions 3373  [7],  3374  [8]  and  3382  [16]  were  intended  to  be  and 
are  imposed  as  additional  to  those  mentioned  in  sections 
3396  [30]  and  3397  [31],  or  as  supplanting  those  in  the  last- 
mentioned  section'ft  whenever  there  is  a  conflict,  then  we  give 
meaning  to  all  the  sections  of  the  statute  and  recognition  to 
the  elementary  rules  of  statutory  construction:  "Where  general 
[3]  terms  or  expressions  in  one  part  of  a  statute  are  incon- 
sistent with  more  specific  or  particular  provisions  in  another 
part,  the  particular  provisions  will  be  given  effect  as  clearer  and 
more  definite  expressions  of  th€  legislative  will."  (30  Cyc. 
[4]  1130.)  "Where  there  is  one  statute  dealing  with  a  sub- 
ject in  general  and  comprehensive  terms  and  another  dealing 
with  a  part  of  the  same  subject  in  a  more  minute  and  definite 
way,  the  two  should  be  read  together  and  harmonized,  if  pos- 
sible, with  a  view  to  giving  effect  to  a  consistent  legislative  pol- 
icy; but  to  the  extent  of  any  necessary  repugnancy  between 
them,  the  special  will  prevail  over  the  general  statute."  (30 
Cyc.  1151.) 

If  the  allegations  of  this  complaint  are  true,  then,  in  this  in- 
stance, the  city  council,  by  ignoring  the  provisions  of  sections 
3373 [7]  and  3374  [8],  did  not  acquire  jurisdiction  to  proceed. 


140  BoBiNSON  t;.  CoLB.  [June  T.  '12 

and  because  plaintiffs'  property  does  not  adjoin  the  sewer,  it  is 
not  liable  for  assessments  to  defray  the  cost,  under  section 
3382  [16].  If  the  allegations  of  this  complaint  are  true,  the 
city  council  further  erred  in  levying  the  tax  according  to  the 
area  of  the  lots  within  the  district,  instead  of  according  to  front 
footage  as  prescribed  by  section  3382  [16]  above.  For  these 
reasons  the  demurrer  should  have  been  overruled. 

The  judgment  is  reversed  and  the  cause  is  remanded,  with 
directions  to  overrule  the  demurrer. 

Reversed  and  remanded^ 

Mb.  Chief  'Justice  Braxtly  concurs. 

Mb.  Justicb  Smith,  being  absent,  did  not  hear  the  argument, 
and  takes  no  part  in  the  foregoing  decision. 

Behearing  denied  October  31, 1912. 


ROBINSON,  [Appellant,  v.  COLE,  Respondent. 

(No.  3,153.) 
(Submitted  September  12,  1912.    Decided  September  25,  1912.) 

[126  l>ac.  850.] 

New  Trial — Conflict  in  Evidence — Verdict — Conclusiveness  on 
Appeal — Discretion. 

New  Trial — ^Verdict — Conclusiveness  on  Appeal. 

1.  A  verdict  on  conflicting  evidence,  approved  bj  the  trial  court  in 
denying  a  new  trial,  is  conclusive  on  appeaL 

Same — Evidence — Insufficiency — Discretion. 

2.  A  motion  for  a  new  trial  on  the  ground  of  insufficiency  of  the 
evidence  to  sustain  the  verdict  is  addressed  to  the  sound  legal  discre- 
tion of  the  trial  court,  and  its  action  will  not  be  disturbed  on  appeal, 
unless  such  discretion  has  been  abused. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  J.  Miller 
Smith,  Judge. 
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Action  by  Arthur  L.  Bobinson  against  F.  L.  Cole.  From  a 
judgment  for  defendant,  plaintiff  appeals.    AfSrmed. 

Messrs.  Wight  dk  Few,  for  Appellant,  submitted  a  brief;  Mr. 
C.  E.  Pew  argued  the  cause  orally. 

Mr.  E.  8.  Hepner  submitted  a  brief  in  behalf  of  Respondent 
and  argued  the  cause  orally. 

am.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 
the  court. 

Action  in  claim  and  delivery.  It  originated  in  a  justice  *8 
court  of  Lewis  and  Clark  county.  From  a  judgment  in  favor 
of  the  defendant,  plaintiff  appealed  to  the  district  court.  Upon 
a  trial  in  that  court,  the  defendant  was  again  successful.  Plain- 
tiff has  appealed  from  the  judgment  and  an  order  denying  his 
motion  for  a  new  trial. 

The  controversy  involves  the  ownership  and  right  to  the  pos- 
session of  a  cow  and  her  calf,  together  of  the  value  of  $50.  The 
only  question  submitted  for  decision  is  whether  the  district  court 
erred  in  refusing  to  grant  a  new  trial,  on  the  ground  that  the 
evidence  is  insufficient  to  justify  the  verdict.  The  contention 
by  counsel  for  plaintiff  is  that  the  evidence  adduced  by  the 
plaintiff  made  out  a  clear  case,  and  that  the  evidence  on  the 
part  of  the  defendant  is  not  in  substantial  conflict  with  it. 
After  an  attentive  examination  of  the  record,  we  think  the  con- 
tention must  be  overruled. 

The  parties  reside  in  the  same  neighborhood.  It  seems  that 
during  the  summer  season  their  cattle  are  allowed  to  run  upon 
the  public  range.  Plaintiff's  evidence  tended  to  show  that  the 
cow  was  bom  upon  the  range  in  June,  1908;  that  he  kept  her 
on  his  ranch  during  the  following  winter;  that  he  branded  and 
earmarked  her  in  the  spring  of  1909,  and  turned  her  out  «upon 
the  range;  that  his  ownership  of  her  was  not  questioned  until 
the  fall  of  the  year,  after  she  had  been  put  into  his  pasture  with 
the  rest  of  his  cattle  for  the  winter ;  that  the  defendant,  having 
observed  her  there,  claimed  her  as  his;  that  defendant's  attention 
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was  then  called  to  the  earmarks  and  brand,  as  evidence  of  plain- 
tiff's ownership;  that  it  was  not  possible  to  observe  the  brand, 
because  it  was  dim  and  was  covered  by  a  long  growth  of  hair; 
that  it  was  thereupon  agreed  between  plaintiff  and  defendant 
that  plaintiff  should  retain  possession  until  the  hair  had  been 
shed  in  the  following  spring,  when  another  examination  would 
be  made;  that  defendant  did  not  go  to  make  the  second  exam- 
ination; that  plaintiff,  having  put  a  new  brand  beside  the  old 
one,  turned  the  animal  out  upon  the  range;  and  that  later  in 
the  year  the  defendant,  having  found  her  there  with  her  calf, 
took  possession  of  both  and  kept  them.  The  evidence  on  the 
part  of  the  defendant  tended  to  show  that  the  cow  was  bom 
on  his  ranch,  or  the  range  adjacent  to  it,  in  April,  1908;  that 
she  was  allowed  to  go  upon  the  range  during  the  season;  that 
he  took  her  up  and  had  her  wintered  at  a  neighbor's  ranch  dur- 
ing the  following  winter;  that  she  was  turned  out  upon  the 
range  in  the  spring;  that  in  the  fall  she  was  brought  by  him  to 
his  ranch  and  put  in  his  pasture;  that  she  broke  out,  and  was 
not  seen  by  him  again  until  he  found  her  in  the  plaintiff's  pas- 
ture ;  that  during  the  conversation  which  then  occurred  between 
him  and  plaintiff  the  latter  admitted  that  the  animal  was  a 
stray,  stating  that  he  had  repeatedly  turned  her  out  of  his  pas- 
ture, but  that  she  had  as  often  returned;  that  plaintiff  stated 
that  there  was  another  stray  among  his  cattle,  and  proposed  to 
defendant  that  he  (plaintiff)  would  retain  one  of  them  and  al- 
low the  "tief endant  to  take  the  other ;  and  that  the  latter  finally 
determined  to  let  the  matter  rest,  because  it  was  then  late  in 
the  day,  until  the  following  spring,  but  did  nothing  else  with 
reference  to  it  until  the  following  fall,  when,  having  found  the 
cow  with  her  calf  on  the  range,  he  took  possession  of  them  and 
thereafter  retained  them.  The  plaintiff  denied  that  he  ever 
stated  to  defendant  that  the  animal  was  a  stray.  A  considerable 
amount  of  evidence  was  introduced  by  both  parties,  for  the  pur- 
pose of  identifying  the  animal  by  her  color  and  markings,'  other 
than  the  brands  and  earmarks.  As  to  the  character  of  these, 
there  was  little  controversy;  but  there  was  a  direct  conflict  as 
to  the  position  of  them  upon  the  body. 
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It  is  apparent  from  this  brief  general  synopsis  of  the  evidence 
[1]  that  it  presents  a  case  for  determination  by  a  jury  in  the 
first  instance,  and  then  by  the  judge  upon  a  review  of  their 
finding,  on  the  motion  for  a  new  trial.  Both  having  resolved 
the  issue,  upon  conflicting  statements  of  the  witnesses,  adversely 
to  the  plaintiff,  their  action  is  conclusive  upon  this  court,  and 
must  be  accepted  as  final. 

It  may  be  conceded  that  the  report  of  the  evidence  in  the 
printed  record  justifies  the  conclusion  that  the  plaintiff  ought 
to  have  recovered.  Yet,  in  a  case  in  which,  as  in  this,  the 
[2]  parties  are  entitled  to  a  trial  by  a  jury,  a  motion  for  a 
new  trial  on  the  ground  of  insufficiency  of  the  evidence  is  ad- 
dressed to  the  sound  legal  discretion  of  the  trial  court.  As 
we  have  repeatedly  said,  its  action  thereon  will  not  be  disturbed 
by  this  court,  unless  it  is  manifest  that  this  discretion  has  been 
abused.  (Welch  v.  Nichols,  41  Mont.  436,  110  Pac.  89.)  No 
abuse  is  manifest  here. 

The  judgment  and  order  are  affirmed. 

Afflrmed. 

Mr.  JtJSTicaB  Hollowat  concurs. 

Mr.  Justice  Smith,  being  absent,  did  not  hear  the  argument, 
and  takes  no  part  in  the  foregoing  decision. 
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VALADON,  Appellant,  v.  LOHMAN,  Respondent. 

(No.  3,157.) 
(Submitted  September  14,  1912.    Decided  September  28,  1912.) 

[127  Pac.  88.] 

Jttsiices*    Courts— Appeal    to    District    Court^Notice — Suffi- 
ciency. . 

Justice's  Ck>urts — Appeal — ^Notice — Sufficiency. 

1.  The  function  of  a  notice  of  appeal  from  a  justice's  to  the  district 
court  being  the  same  as  that  of  a  summons,  t.  e.,  to  give  the  adverse 
party  an  opportunity  to  be  heard  in  his  own  behalf,  it  is  sufficient  if 
upon  its  face  such  plirty  is  given  enough  information  to  enable  him 
to  know  what  is  required  of  him  to  protect  his  riffhts;  hence  it  was 
error  to  dismiss  such  an  appeal  on  the  ground  of  insufficiency  of  the 
notice,  where  it  contained  the  title  of  the  cause,  the  date  of  the  rendi- 
tion of  the  judgment,  the  title  of  the  court  which  rendered  it,  and  a 
statement  that  it  was  rendered  in  favor  of  plaintiff  and  against  de- 
fendant. 

Same — Appeal — ^Withdrawal — Dismissal — Power  of  Court. 

2.  QtMcre:  Where  an  appeal  is  taken  from  a  justice's  to  the  district 
court  and  the  record  lodged  with  its  clerks,  may  the  appellant  with- 
draw or  dismiss  it,  and  has  the  district  court  power  to  permit  him  to 
do  sof 

Appeal  from  District  Court,  Chouteau  County;  Frank  N. 
Utter,  Judge. 

Action  by  Joseph  F.  Yaladon  against  A.  S.  Lohman.  From 
a  judgment  of  the  district  court  dismissing  an  appeal  from  a 
judgment  in  a  justice's  court,  plaintiff  appeals.  Reversed  and 
remanded. 

Messrs,  H.  8.  Kline  and  B,  E,  Hammond  submitted  a  brief 
in  behalf  of  Appellant ;  Mr.  J.  A.  Walsh,  of  counsel,  argued  the 
cause  orally. 

This  court  has  cited  with  approval  a  holding  that  the  three 
essential  elements  of  jurisdiction  are:  (1)  The  court  must  have 
cognizance  of  the  class  of  cases  to  which  the  one  to  be  adjudged 
belongs;  (2)  the  proper  parties  must  be  present,  and  (3)  the 
point  decided  must  be  in  substance  and  effect  within  the  is- 
sue. {Sloan  V.  Byersy  37  Mont.  511,  97  Pac.  855.)  It  has  also 
said  that  the  filing  of  the  notice  of  appeal  and  undertaking 
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are  necessary  to  give  the  court  jurisdiction  of  the  subject 
matter,  and  that  service  of  the  notice  of  appeal  is  necessary,  but 
that  the  latter  may  be  waived;  and  that  the  function  of  the  notice 
of  appeal  is  the  same  as  that  of  a  summons  in  a  civil  action.  The 
district  court  held  that  the  notice  of  appeal  from  the  justice 
court  was  insufiScient,  and  hence  that  no  notice  of  appeal  was 
filed ;  that  although  service  of  a  notice  of  appeal  can  be  waived, 
the  filing  of  the  same  cannot.  Our  contention  is  that  though 
the  notice  of  appeal  might  be  faulty,  or  even  if  no  notice  of  ap- 
peal had  been  filed  or  served,  as  long  as  there  was  an  appear- 
ance in  the  district  court  where  the  matter  was  to  be  tried  de 
novo,  any  defect  in  the  appellate  procedure  was  waived.  In 
this  connection  we  would  call  the  court's  attention  to  the  dis- 
tinction between  appellate  courts  having  exclusive  appellate  ju- 
risdiction and  those  having  concurrent  original  jurisdiction  of 
the  subject  matter  as  well,  which  is  the  case  here.  Where  the 
appellate  court  has  original  as  well  as  appellate  jurisdiction  of 
the  case,  jurisdiction  of  both  the  subject  matter  and  the  person 
may  be  conferred  upon  it  by  waiver  or  consent.  (24  Cyc.  643, 
and  cases  cited.) 

The  notice  of  appeal  from  the  judgment  of  a  justice  is  no 
part  of  the  papers  upon  which  an  appeal  is  to  be  heard  in  the 
appellate  court,  and  its  defects  cannot  be  considered  where  the 
appeal  is  brought  to  a  hearing  upon  its  merits.  {Webster  v. 
Hopkins,  11  How.  Pr.  (N.  Y.)  140.)  See  the  following  cases 
as  sustaining  our  contention:  Cook  v.  Morse,  40  Conn.  544; 
City  of  Sania  Barbara  v.  Eldred,  95  Cal.  378,  30  Pac.  562,  and 
cases  cited;  Davidson  v.  O'Donnell,  41  Mont.  312,  110  Pac.  645; 
In  re  Burnett e,  73  Kan.  609,  85  Pac.  575;  People's  Bank  v. 
Sanderson,  24  S.  D.  443,  123  N.  W.  873;  Reed  v.  City  of  Mus- 
catine, 104  Iowa,  183,  73  N.  W.  579.  The  objections  raised  by 
the  district  judge  are  successfully  met  in  the  case  last  cited. 
The  court  having  had  the  three  essential  elements  of  jurisdic- 
tion, we  contend  that  it  erred  in  having  dismissed  the  appeal 
and  denying  its  own  power  to  hear  and  determine. 

No  appearance  in  behalf  of  Respondent. 

46  Mont.— It 
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MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

This  action  was  commenced  in  the  justice's  court  of  Havre 
township,  Chouteau  county,  on  June  12,  1909,  to  recover  dam- 
ages for  a  trespass  by  defendant  upon  land  belonging  to  plain- 
tiff. In  the  justice's  court  the  plaintiff  had  judgment.  The 
defendant  having  given  notice  of  appeal  to  the  district  court 
and  filed  his  undertaking  with  the  justice,  the  record  was  filed 
in  that  court  on  July  28,  1909.  The  notice  was  properly  en* 
titled  in  the  court  and  cause,  and  reads  as  follows:  ''You  will 
please  take  notice  that  the  defendant  in  the  above-entitled  ac- 
tion hereby  appeals  to  the  district  court  of  the  twelfth  judicial 
district  in  and  for  the  county  of  Chouteau  from  the  judgment 
therein  made  and  entered  in  the  said  justice's  court  on  the  8th 
day  of  July,  1909,  in  favor  of  said  plaintiff  and  against  said 
defendant,  and  from  the  whole  thereof.  This  appeal  is  taken 
on  questions  of  both  law  and  fact."  On  June  1,  1910,  the  at- 
torneys for  the  respective  parties  filed  a  stipulation  for  a  con- 
tinuance of  the  cause  for  the  current  term  because  defendant 
was  ill.  On  August  4,  1910,  another  stipulation  was  filed,  by 
the  terms  of  which  the  parties  agreed  to  take  the  deposition  of 
a  witness  to  be  used  at  the  trial.  On  July  15,  1911,  other  coun- 
sel than  the  one  who  had  theretofore  represented  the  defendant 
filed  with  the  clerk  a  notice  that  defendant  desired  to  withdraw 
his  appeal,  and  directed  him  to  dismiss  it.  It  does  not  appear 
that  this  notice  was  ever  called  to  the  attention  of  the  court,  or 
that  the  clerk  attempted  to  act  upon  it.  On  July  17,  neither 
defendant  nor  his  counsel  being  present,  the  cause  was  tried 
without  a  jury,  and  submitted  to  the  court  for  judgment.  On 
July  21  the  court  rendered  its  decision  dismissing  the  appeal, 
and  ordering  judgment  in  favor  of  defendant  for  his  costs  and 
disbursements  on  the  appeal.  The  judjgment  was  entered  on  . 
October  5.  The  ground  upon  which  the  court  proceeded  was 
that  the  notice  of  appeal  from  the  justice's  court  was  fatally 
defective,  in  that  it  *'does  not  state  the  amount  or  characterize 
the  judgment  entered  in  the  justice's  court,"  and  hence  that 
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the  district  court  was  without  jurisdiction  to  proceed  with  the 
cause.  Plaintiff  has  appealed  from  the  judgment.  Counsel  for 
defendant  have  not  filed  a  brief  nor  made  any  appearance  in 
this  court. 

The  first  question  submitted  for  decision  is:  Did  the  notice 
[1]  sufSciently  describe  the  judgment  appealed  from  to  remove 
the  cause  to  the  district  court  f  Upon  the  removal  of  a  cause  to 
the  district  court,  it  stands  for  trial  de  novo,  (Rev.  Codes,  sec. 
7122.)  The  notice  is  the  means  provided  by  the  statute  to  bring 
the  adverse  party  into  that  court  so  that  he  may  appear  and 
protect  his  rights.  Its  function  is  the  same  as  that  of  a  sum- 
mons (State  ex  rel.  Rosenstein  v.  District  Court,  41  Mont.  100, 
21  Ann.  Cas.  1307,  108  Pac.  580;  Davidson  v.  O'Donnell,  41 
Mont.  308,  110  Pac.  645;  Jenkins  v.  Carroll,  42  Mont.  302,  112 
Pac.  1064) ,  the  purpose  of  which  is  to  give  the  defendant  in  the 
action  the  opportimity  to  appear  and  be  heard  in  his  own  de- 
fense (32  Cyc.  447).  It  was  pointed  out  in  State  ex  rel.  Rosen- 
stein V.  District  Court,  supra,  that,  though  the  statute  does  not 
require  what  the  notice  must  state,  yet,  the  purpose  of  it  being 
to  initiate  the  proceedings  on  appeal  and  to  bring  the  adverse 
party  into  court,  it  is  obviously  necessary  that  it  should  con- 
vey to  him  such  specific  information  as  to  the  particular  judg- 
ment from  which  the  appeal  is  taken — ^the  date,  amount,  and 
character  of  it,  the  court  in  which  it  was  rendered,  the  parties 
litigant — as  will  serve  to  identify  it.  It  is  equally  obvious  that 
it  is  not  necessary  that  it  should  contain  all  the  descriptive  mat- 
ters enumerated.  It  must  be  deemed  sufficient  if  upon  its  face 
the  adverse  party  is  given  enough  information  to  enable  him 
to  know  what  is  required  of  him  in  order  to  protect  his  rights. 
This  view  not  only  permits,  but  requires,  a  reasonable  construc- 
tion of  it  in  order  that  the  appellant  may  not  be  defeated  of 
his  right  for  merely  technical  reasons.  Nothing  said  in  the  opin- 
ion in  State  ex  rel.  Rosenstein  v.  District  Court  was  intended 
to  indicate  that  this  court  then  entertained  a  contrary  view. 
The  notice  under  consideration  there,  because  of  its  omission  of 
j  descriptive  particulars,  could  not  be  understood  to  refer  to  any 

particular  judgment  without  reference  to  extrinsic  evidence  to  aid 
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it.  While  the  notice  in  this  case  omits  to  state  the  amount  of  the 
judgment,  it  contains  the  title  of  the  cause,  the  date  of  the  rendi^ 
tion  of  the  judgment,  the  statement  that  it  was  rendered  in  favor 
of  the  plaintiff  and  against  the  defendant,  and  the  title  of  the 
particular  court  that  rendered  it.  The  notice  was  sufficient. 
The  court  was  in  error  in  dismissing  the  appeal. 

In  their  brief  counsel  contend,  also,  that  by  joining  in  the  stip- 
ulations for  the  continuance  of  the  cause  and  for  the  taking 
of  the  deposition,  counsel  for  defendant  waived  any  defect  in 
the  notice  of  appeal,  and,  having  thus  submitted  the  rights  of 
defendant  to  the  jurisdiction  of  the  court,  put  it  beyond  its 
power  to  dismiss  the  appeal.  In  view  of  the  conclusion  already 
stated  as  to  the  sufficiency  of  the  notice,  we  deem  it  unnecessary 
to  notice  the  contention. 

Counsel  contend,  further,  that,  when  an  appeal  has  once  been 
taken  and  the  record  has  been  lodged  with  the  clerk  of  the 
[2]  district  court,  the  appellant  cannot  withdraw  or  dismiss 
the  appeal,  nor  may  the  court  permit  him  to  do  so,  for  the  rea- 
son that  under  the  statute  the  cause  must  stand  for  trial  de  novo 
as  if  brought  originally  in  the  district  court.  They  cite  many 
cases  which  seem  to  support  their  contention.  Since,  however, 
neither  the  judge  nor  the  clerk  presumed  to  act  upon  the  notice 
filed  by  counsel  for  defendant  directing  a  dismissal  of  the  ap- 
peal, there  is  nothing  before  us  for  review  in  connection  with  it. 
The  contention,  therefore,  so  far  as  this  case  is  concerned,  pre- 
sents a  moot  question  which  we  shall  not  attempt  to  decide.  Be- 
sides, in  view  of  some  expressions  found  in  section  7124  of  the 
Revised  Codes,  which  imply  that  such  an  appeal  may  be  with- 
drawn or  dismissed  after  it  has  been  perfected,  and  other  provi- 
sions implying  the  contrary  (Rev.  Codes,  sec.  7122),  we  ought 
not  to  attempt  a  decision  in  the  absence  of  full  argument. 

The  judgment  is  reversed  and  the  cause  is  remanded  for  fur- 
ther proceedings. 

Beversed  and  remanded, 
Mb.  Justice  Hollowat  concurs. 

Mr.  Justice  Smith,  being  absent,  did  not  hear  the  argument, 
and  takes  no  part  in  the  foregoing  decision. 


CASES   DETERMINED 

IN  THB 

SUPREME  COURT 

AT  THB 

OCTOBER  TERM  1912. 


The  Hon.  Theodore  Bbantly,  Chief  Justice. 

The  Hon.  Hsnby  C.  Smith,  ^ 

>  Associate  Justices. 
The  Hon.  WiiiLiAH  L.  Holloway,  J 


EEA  BROS.   SHEEP   CO.,   Respondent,  v.  RUDI  et  al.. 

Appellants. 

(No.  3,158.) 
(Submitted  September  14,  1912.    Decided  October  3,  1912.) 

[127   Pac.   85.] 

Interlocutory  Injunction  —  Discretion — Evidence — Insufficiency 
— Livestock — Trespass — Oraeing  Lands. 

Interlocutory  Injunction — Discretion — ^When  Granting  Improper. 

1.  The  granting  or  refusing  of  an  interlocutory  injunction  is  lodged 
in  the  discretion  of  the  dis^ict  court;  such  discretion  must,  however, 
be  exercised  according  to  correct  principles  of  law  and  evidence  in  a 
ease  properly  presented,  and  where  the  grounds  upon  which  the  applica- 
tion is  based  are  not  satisfactorily  shown  to  exist,  the  court  has  no 
power  to  put  the  adverse  party  under  restraint. 

Same — Evidence. 

2.  To  entitle  plaintiff  to  an  injunction  pendente  lite,  it  is  not  neces- 
sary that  a  case  be  made  which  would  entitle  him  to  relief  at  all 
events  on  final  hearing;  if  a  prima  facie  case  is  made  out,  or  if  it  is 
left  doubtful  whether  or  not  plaintiff  will  suffer  irreparable  injury 
before  his  rights  can  be  determined,  the  court  ought  to  incline  to  issue 
the  injunction  and  preserve  the  status  quo. 

Same — Evidence — Insufficiency. 

3.  In  an  action  for  damages,  plaintiff  ooiftplained  of  repeated 
trespasses  by  defendant  upon  his  grazing  lands  and  that  they  had 

(149) 
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threatened  to  continue  them,  with  the  result  that  pending  the  action 
he  would  be  deprived  of  their  use  and  that  the  injury  thus  suffered 
was  incapable  of  adequate  compensation  in  damages,  and  therefore 
asked  for  injunctive  relief.  Defendant's  answer  put  in  issue  all  the 
allegations  of  wrongdoing  at  any  time  in  the  past  as  well  as  any 
being  done  or  threatened  at  the  time  the  action  was  commenced.  The 
court  granted  an  injunction  after  a  hearing.  Exclusive  of  plaintiff's 
evidence  of  title,  there  was  no  evidence  in  support  of  his  allegations 
before  the  court  when  it  granted  the  restraining  order.  Held,  error, 
there  not  being  anything  before  it  to  put  its  discretionary  power  in 
motion. 

Livestock — Trespass — Grazing  Lands. 

4.  One  who  knowingly  and  willfully  drives  his  stock  upon  the  lands 
of  another,  though  unindosed,  is  guilty  of  a  trespass,  and  must  respond 
in  damages  at  the  suit  of  the  latter. 

Appeal  from  District  Court,  Rosebud  County;  Sydney  Fox, 
Judge. 

Action  by  the  Rea  Bros.  Sheep  Company  against  Nils  Rudi 
and  another,  partners  as  Rudi  Bros.  From  an  order  granting 
a  preliminary  injunction,  defendants  appeal.  Reversed  and  re- 
manded. 

Messrs,  Horkan  &  Beeman,  and  Mr.  Oeorge  W.  Farr,  for  Ap- 
pellants, submitted  a  brief  and  one  in  reply  to  that  of  Respond- 
ent ;  Mr,  Oeo.  B,  Horkan  argued  the  cause  orally. 

The  contentions  herein  urged  on  behalf  of  appellants  do  not 
in  any  manner  conflict  with  or  intrude  upon  the  rule  announced 
in  Monroe  v.  Cannon,  24  Mont.  316,  81  Am.  St.  Rep.  439,  61 
Pac.  863 ,  Musselshell  Cattle  Co,  v.  Woolfolk,  34  Mont.  126,  85 
Pac.  815,  "that  one  who  knowingly  and  willfully  drives  his 
stock  upon  the  land  of  another,  though  uninclosed,  is  guilty  of 
trespassing,  and  must  respond  in  damages  at  the  suit  of  the 
latter."  It  is  conceded  that  the  above  rule  is  the  law  of  this 
state,  and  that  when  a  person  repeatedly  violates  it,  a  court  of 
equity  will  grant  a  restraining  order  to  prevent  such  repeated 
violation.  But  in  order  to  invoke  the  aid  of  a  court  of  con- 
science, the  litigant  seeking  such  aid  must  at  least  comply  with 
the  elementary  rules  of  equity  jurisprudence.  Two  of  the  most 
important  of  these  rules  are,  "That  he  who  seeks  equity  must 
do  equity/'  and  that  "He  who  comes  into  equity  must  come 
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with  dean  hands,"  or  as  it  is  otherwise  forcibly  expressed,  ''He 
that  hath  committed  inequity  shall  not  have  equity."  These 
fundamental  maxims  pervade  the  entire  body  of  the  law.  The 
record  in  this  case  plainly  and  forcibly  discloses  that  the  respond- 
ent corporation  is  not  in  court  with  clean  hands,  doing  and  seek- 
ing equity,  but  is  in  court  for  the  purpose  of  having  affirmed  by 
this  court  an  injunction  order,  the  effect  of  which  is  to  give,  and 
does  give,  to  it  for  the  purpose  of  herding,  running,  ranging  and 
grazing  its  sheep  and  other  livestock,  an  absolute  monopoly  in  and 
to  a  tract  of  country,  consisting  of  about  600  square  miles,  or  over 
300,000  acres,  of  which  land  it  claims  title,  either  as  lessee  or  other- 
wise, to  only  about  160,000  acres ;  the  remaining  portion  of  said 
land  being  unclaimed  and  unappropriated  United  States  govern- 
ment and  school  lands,  thereby  depriving  these  appellants,  as  well 
as  numerous  other  stock  owners  of  Bosebud  county,  of  the  recog- 
nized right  which  every  citizen  has  to  use  the  public  domain  for  the 
purpose  of  herding,  running  and  feeding  his  livestock  thereon. 
There  is  no  equity  in  the  order  of  Judge  Fox  granting  to  the  plain- 
tiff and  respondent  corporation  the  injunction  order  herein  ap- 
pealed from.  Neither  has  the  plaintiff  corporation  any  right  to 
take  away,  destroy  or  limit  the  public  right,  privilege  or  license, 
which  the  government  of  the  United  States  has  granted  to  each 
citizen  alike,  to  go  upon  and  use  the  public  domain.  These 
questions  have  been  decided  by  the  highest  judicial  authority 
of  this  country.  (Buford  v.  Houtz,  133  U.  S.  320,  10  Sup.  Ct. 
Rep.  305,  33  L.  Ed.  618;  Richards  v.  Sanderson,  39  Colo.  274, 
121  Am.  St  Rep.  167,  89  Pac.  769 ;  Taylor  et  al.  v.  Buford  et  al., 
8  Utah,  116,  29  Pac.  881 ;  Mathews  v.  Great  Northern  Ry.  Co,, 
7  N.  D.  87,  72  N.  W.  1087 ;  Martin  v.  Plaite  Valley  Sheep  Co., 
12  Wyo.  432,  76  Pac.  671,  78  Pac.  1093 ;  Clemmons  v.  OUlette, 
33  Mont.  328,  83  Pac.  881;  32  Cyc.  796.) 

The  injunction  order  herein  appealed  from  is  of  such  a  char- 
acter that  it  is  impossible  for  the  defendants,  of*  the  other  de- 
fendants included  in  similar  cases,  this  case  being  one  of  many 
wherein  the  respondent  is  plaintiff  in  the  lower  court,  to  go 
upon,  across,  feed  or  graze  any  portion  or  part  of  the  vast  tract 
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of  unclaimed  and  unappropriated  government  land  within  the 
territory  set  out  and  contained  in  the  record.  If  these  appel- 
lants cross  any  portion  of  the  vast  tract  of  land  leased  by  the 
respondent  from  the  Northern  Pacific  Railway  Company  for 
the  purpose  of  going  on  to  and  grazing  upon  the  vast  tract  of 
unclaimed  and  unappropriated  government  land,  then  by  the 
very  terms  of  the  injunction  order  they  become  liable  to  be 
cited  into  court  and  adjudged  guilty  of  contempt.  It  deprives 
the  appellants  of  that  privilege  which  the  government  of  the 
United  States  has  given  them,  in  common  with  other  citizens 
of  this  .state,  to  use  the  public  domain  for  the  purpose  of  pas- 
turing thereon  their  flocks  and  herds.  That  a  court  of  equity 
has  no  right  to  limit  this  privilege,  either  directly  or  indirectly, 
was  definitely  settled  in  the  Buford  Case,  supra,  (See,  also, 
Clemmons  v.  Gillette,  33  Mont.  321,  83  Pac.  881;  Richards  v. 
Sanderson,  39  Colo.  274,  121  Am.  St.  Rep.  167,  89  Pac.  769; 
Mathews  v.  Great  Northern  By.  Co.,  7  N.  D.  87,  72  N.  W.  1087 ; 
Martin  v.  Platte  taUey  Sheep  Co.,  12  Wyo.  432,  76  Pac.  571, 
78  Pac.  1093.) 

The  respondent  corporation  is  not  entitled  to  invoke  the  in- 
junctive power  of  a  court  of  equity  because  of  the  further  fact 
that  it  comes  into  a  court  of  equity  as  a  violator  of  section  1  of 
the  Act  of  February  25,  1885  (Chap.  149,  23  Stats,  at  Large, 
321  [U.  S.  Comp.  Stats.  1901,  p.  1524]),  which  prohibits  the 
assertion  of  a  right  to  the  exclusive  use  of  any  part  of  the  public 
lands,  "without  claim,  color  of  title,"  etc.  The  record  shows 
that  the  respondent  corporation  caused  to  be  plowed  a  furrow 
around  the  entire  tract  of  land  set  forth  in  the  appellants'  an- 
swer, which  included  therein  over  200,000  acres  of  unappro- 
priated and  unclaimed  United  States  government  land,  and  the 
said  respondent  corporation,  through  its  ofi&cers  and  agents, 
repeatedly  asserted  and  informed  the  defendants  that  it  claimed 
"all  of  the  lands  within  the  plowed  furrow,  government  lands 
as  well  as  railroad  lands." 

It  had  no  foundation  for  such  a  claim,  and  hence  had  no  right 
to  call  upon  a  court  of  conscience  to  come  to  its  relief.  (Clem- 
mons  V.  Oillette,  supra;  Oarst  v.  Love,  6  Okl.  46,  55  Pac.  19.) 
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Messrs.  Ounn  dk  Rasch,  Messrs,  Hathhorn  A  Brown,  Messrs. 
F.  V.  H.  CoUins,  B.  T.  full,  and  C.  L.  Crum,  for  Respondent, 
submitted  a  brief;  Mr.  M.  8.  Ounn  argued  the  cause  orally. 

The  question  presented  by  the  appeal  ^^  this  case  has  been 
twice  decided  by  this  court.  In  the  case  of  Monroe  v.  Cannon, 
24  Mont.  316,  81  Am.  St.  Rep.  439,  61  Pac.  863,  and  again  in 
the  case  of  the  Musselshell  Cattle  Co.  v.  Woolfolk,  34  Mont. 
126,  '85  Pac.  874,  it  was  decided  that  a  trespass  is  committed 
where  one  drives  or  grazes  his  stock  upon  the  unindosed  lands 
of  another. 

Counsel  for  appellant  cite  and  rely  upon  the  case  of  Buford  v. 
Houtz,  133  U.  S.  320,  33  L.  Ed.  618,  10  Sup.  Ct:  Rep.  305, 
in  support  of  their  contention  that  the  injunction  should  not 
have  been  granted.  In  the  case  of  Northern  Pacific  By.  Co.  v. 
Cunningham,  89  Fed.  594,  which  was  a  suit  to  enjoin  the  de- 
fendant from  pasturing  sheep  on  the  uninclosed  lands  of  the 
complainant.  Judge  Hanford,  in  commenting  upon  the  case  of 
Buford  V.  Houtz,  which  was  cited  and  relied  upon  by  the  defend- 
ants, said:  '*The  case  of  Buford  v.  Houtz,  133  U.  S.  320-332, 
33  L.  Ed.  618,  10  Sup.  Ct.  Rep.  307,  upon  which  the  defendant 
relies,  would  be  conclusive  in  his  favor  upon  this  hearing,  if  the 
local  law  upon  which  that  decision  rests  prevailed  in  this  state. 
In  the  opinion  by  Mr.  Justice  Miller,  the  supreme  court  is  care- 
ful to  make  it  clear  that  in  Utah,  where  the  case  arose,  the  rule 
of  the  common  law,  that  the  owner  of  domestic  animals  should  be 
liable  for  their  trespassing  upon  uninclosed  land  of  his  neighbor, 
does  not  prevail,  but,  on  the  contrary,  his  right  to  permit  them, 
when  not  dangerous,  to  run  at  large,  without  responsibility  for 
their  getting  upon  such  land  of  his  neighbor,  is  a  part  of  the 
statute  law."  In  the  case  of  Lazarus  v.  Phelps,  152  U.  S.  81, 
.  38  L.  Ed.  363,  14  Sup.  Ct.  Rep.  477,  it  was  explained  that  the 
case  of  Buford  v.  Houtz  had  reference  only  to  accidental  or 
unintentional  trespasses. 

The  implied  license  to  the  public  generally  to  use  the  public 
domain  for  grazing  purposes  is  recognized  by  this  court  in  the 
case  of  Clemmons  v.  Oillette,  33  Mont.  321,  83  Pac.  879.    It  f  ol- 
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lows  that  in  this  state,  while  a  person  has  the  license  and  privi- 
lege of  using  the  public  domain  in  common  with  others,  he 
cannot,  as  an  incident  to  this  license  and  privilege,  drive  or 
pasture  his  livestock  upon  lands  to  which  title  has  passed  from 
the  government,  although  such  lands  may  be  uninclosed  and  may 
be  adjacent  to  public  domain. 

The  plaintiff  is  entitled  to  an,  injunction  by  virtue  of  the 
decision  of  this  court  in  the  case  of  the  Mtisselshell  Cattle  Co.  v. 
Woolfolk,  supra;  see,  also,  Dastervignes  v.  United  States,  122 
Fed.  30,  58  C.  C.  A.  346 ;  Northern  Pac,  Ry.  Co.  v.  Cunningham, 
89  Fed.  594;  Light  v.  United  States,  220  U.  S.  523,  55  L.  Ed. 
570,  31  Sup.  Ct.  Rep.  485. 

It  was  sought  at  the  hearing  to  show  that  the  plaintiff  had 
denied  the  rights  of  the  defendants  to  graze  their  sheep  on  the 
public  domain  adjacent  to  the  lands  of  the  plaintiff.  If  this  is 
true,  it  could  not  defeat  the  right  of  the  plaintiff  to  the  injunc- 
tive relief  sought,  for  the  reason  that  the  only  lands  it  is  seek- 
ing by  this  action  to  have  protected  against  the  trespasses  of 
the  defendants  are  the  lands  to  which  it  is  entitled  to  possession 
of  either  as  owner  or  lessee.  Although  a  person  may  make  in- 
equitable demands,  or  insist  that  he  has  rights  which  he  does  not 
have,  he  will  not  be  denied  relief  by  a  court  of  equity  because 
thereof,  provided  he  does  not  assume  an  inequitable  position  be- 
fore the  court.  The  right  of  a  person  to  equitable  relief  will  be 
determined  in  view  of  the  attitude  he  assumes  before  the  court 
and  not  by  what  he  may  have  claimed  before  he  applied  to  the 
court  for  relief.  (1  Pomeroy's  Equity  Jurisprudence,  3d  ed.,  p. 
656;  Kinner  v.  Railway  Co.,  69  Ohio,  339,  69  N.  E.  614;  Rice 
V.  Rockefeller,  134  N.  T.  174,  30  Am.  St.  Rep.  658,  17  L.  R.  A. 
237,  31  N.  E.  907 ;  Chicago  v.  U.  S.  &  T.  Co.,  164  111.  224,  35  L. 
R.  A.  281,  45  N.  E.  430.) 

At  the  hearing  the  attorney  representing  the  plaintiff,  in- 
moving  for  the  injunction,  conceded  that  the  defendants  are 
entitled  to  a  right  of  way  over  the  lands  of  the  plaintiff  where 
such  lands  completely  surround  lands  constituting  a  part  of  the 
public  domain.  The  question  of  a  right  of  way  of  necessity, 
under  the  circumstances  and  conditions  disclosed  by  the  records 
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in  thia  case,  was  considered  by  Judge  Hanford  in  Northern 
Pacific  By.  Co.  y.  Cunningham,  supra,  where  it  was  held  that 
where  the  government  conveys  the  odd-numbered  sections,  re- 
taining  title  to  the  even-numbered  sections,  there  is  an  implied 
reservation  of  a  right  of  way  of  necessity  over  the  odd-numbered 
sections  for  the  purpose  of  reaching  the  even-numbered  sections. 
This  right  of  way,  however,  should  be  so  located  as  to  cause  the 
least  inconvenience  and  the  least  damage  possible  to  the  owner 
of  the  even-numbered  sections.  It  is  apparent  that  a  right  of 
way  across  the  comers  of  the  odd-numbered  sections,  taking  from 
each  odd-numbered  section  a  triangular  parcel  of  ground  of  the 
same  dimensions,  would  cause  the  least  inconvenience  and  dam- 
age to  the  owner  and  at  the  same  time  permit  the  exercise  of 
the  license  or  privilege  of  grazing  sheep  upon  the  even-numbered 
sections.  A  right  of  way  100  feet  in  width  should  be  ample  for 
such  purpose.  We  therefore  suggest  and  consent  to  a  modifica- 
tion of  the  injunction  granted  in  this  case  by  making  provision 
for  such  a  right  of  way. 

Wherever  a  right  of  way  of  necessity  exists,  the  owner  of 
the  estate  over  which  it  is  to  pass  has  the  right  to  locate  it,  but 
if  he  fails  to  do  so  within  a  reasonable  time  after  request,  the 
person  entitled  to  it  may  select  a  suitable  route,  therefor,  having 
reasonable  regard  to  the  necessity  and  convenience  of  the  owner 
of  the  estate.  (Brigham  v.  Smith,  4  Gray  (Mass.),  297,  64 
Am.  Dec.  76;  Wademan  v.  Albany  etc.  B.  B.  Co.,  51  N.  Y.  568.) 

MR.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 
the  court. 

This  action  was  brought  on  October  13,  1911,  to  recover  dam- 
ages for  a  trespass  by  defendants  upon  lands  belonging  to  plain- 
tiff. Injunctive  relief  is  also  sought  to  restrain  defendants  from 
committing  further  trespasses  in  which  it  is  alleged  they  were 
engaged  at  the  time  the  action  was  commenced,  and  which,  it 
is  also  alleged,  they  threatened  to  continue.  The  lands  described 
in  the  complaint  and  alleged  to  belong  to  plaintiff  consist  prin- 
cipally of  the  alternate  odd  sections  embraced  within  the  limits 
of  the  grant  made  by  Congress  to  the  Northern  Pacific  Railroad 
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(now  Railway)  Company  in  Rosebud  county,  aggregating  about 
160,000  acres.  The  public  surveys  have  been  extended  over  the 
whole  area  wherein  these  lands  lie,  except  an  area  of  about 
40,000  acres.  The  alternate  even-numbered  seqtions  and  the  un- 
surveyed  portion,  except  small  areas  occupied  by  defendants 
and  others  as  homestead  settlements,  and  the  sections  granted 
to  the  state  of  Montana  for  the  support  of  schools,  are  open, 
unoccupied  lands  belonging  to  the  United  States.  Whether  the 
school  sections  are  under  lease  or  are  unoccupied  does  not  ap- 
pear. The  plaintiff  is  the  owner,  by  purchase  from  the  railway 
company,  of  a  portion  of  the  lands  described,  and  holds  the 
remainder  under  lease.  It  is  engaged  in  breeding,  raising,  buy- 
ing and  selling  sheep,  and  is  the  owner  of  about  75,000  head, 
which  are  divided  into  a  number  of  small  flocks  under  the  charge 
of  herders  and  camp-tenders.  Only  small  areas  of  its  lands  are 
inclosed.  Within  these  inclosures  are  kept  the  work  horses  and 
dairy  cattle  necessary  for  the  use  of  those  employed  in  caring 
for  plaintiff's  sheep.  It  is  alleged  in  the  complaint  that  plain- 
tiff's lands  are  well  stocked  with  native  grasses  and  verdure, 
and  are  mainly  valuable  for  grazing  purposes;  that  there  are 
upon  them  numerous  watering-places,  natural  and  artificial, 
which  the  plaintiff  maintains  in  order  to  enable  it  to  use  the 
lands  for  pasturing  its  sheep  and  other  stock;  that  the  lands 
constitute  its  entire  winter  range  and  that  it  needs  all  the  grasses, 
verdure  and  natural  hay  growing  thereon,  and  all  the  water  and 
watering-places  in  order  properly  to  care  for  its  stock  during 
all  seasons  of  the  year;  that  the  defendants  are  engaged  in 
breeding,  raising,  buying  and  selling  sheep;  that  they  own  a 
large  number  which  they  hold  in  smaller  flocks  in  charge  of 
numerous  employees;  that  the  defendants  and  their  employees 
are  well  acquainted  with  the  boundaries  of  plaintiff's  lands, 
but,  notwithstanding  such  knowledge,  during  the  months  of  June, 
July,  August,  and  September,  1911,  the  employees,  under  the 
direction  of  defendants,  deliberately  and  intentionally  drove 
upon  them  several  large  flocks  of  sheep  and  held  and  pastured 
them  there,  thus  consuming  and  destroying  the  grasses  and 
verdure  growing  thereon,  as  well  as  the  water  in  the  watering 
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places,  to  the  great  injury  and  damage  of  plaintiff ;  that,  though 
the  defendants  and  their  said  employees  during  the  months 
mentioned  were  repeatedly  requested  to  desist  from  their  tres- 
passes, they  have  continued  them  and  have  informed  the  plain- 
tiff that  they  intend  to  so  occupy  and  use  its  lands  in  the  future ; 
that  the  damage  thus  done  and  being  done  to  the  plaintiff  is 
irreparable,  in  that  it  cannot  be  estimated  in  money,  and  that 
in  any  event  the  defendants  are  insolvent,  and  are  therefore 
unable  to  respond  in  damages. 

Upon  presentation  to  him  of  the  complaint  at  chambers  the 
district  judge  made  an  order  requiring  the  defendants  to  ap- 
pear  before  the  court  at  Forsyth  on  November  6,  1911,  to  show 
cause  why  they  should  not  be  enjoined  pending  the  action  from 
committing  the  acts  complained  of.    The  order  put  them  under 
restraint  until  the  hearing  could  be  had.    After  some  delay  a 
hearing  was  had  on  November  25.    The  defendants  appeared 
and  filed  their  verified  answer.    In  it  they  admit  that  they 
are  engaged  in  breeding,  raising,  buying  and  selling  sheep,  and 
that  they  hold  them  in  charge  of  their  employees,  pasturing 
them  upon  the  unoccupied  public  lands  adjoining  those  of  plain- 
tiff, but  deny  that  they  have  been  guilty  of  the  trespasses  al- 
leged in  the  complaint,  or  that  they  have  informed  the  plaintiff 
that  they  intend  to  continue  them,  or  that  they  are  insolvent. 
They  allege  affirmatively  that  the  plaintiff,  by  purchasing  and 
leasing  the  odd-numbered  sections  from  the  railway  company, 
has  sought  to  put  itself  in  a  position  to  control  all  the  inter- 
vening sections  of  the  public  lands  and  to  exclude  all  other 
persons  from  using  them  for  grazing  purposes,  thus  creating 
a  monopoly  in  itself  of  lands  to  the  use  of  which  the  defendants 
and  all  others  are  equally  entitled,  and  that  this  action  and  other 
similar  ones  brought  by  plaintiff  and  now  pending  were  in- 
stituted in  order  to  effect  this  purpose.    It  was  stipulated  that 
orders  to  show  cause  in  five  other  actions  brought  by  plaintiff 
against  other  defendants,  the  purpose  of  which  is  the  same  as 
that  sought  herein,  should  be  disposed  of  at  the  same  hearing, 
each  of  the  defendants  therein  being  accorded  the  privilege  of 
submitting  such  evidence  as  was  specially  applicable  to  his  case. 
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The  plaintiff  did  not  introduce  any  evidence  other  than  the 
documentary  evidence  of  its  title.  Counsel  offered  three  af- 
fidavits which  tended  to  corroborate  some  of  the  allegations  of 
the  complaint,  but  upon  objection  by  defendants  these  were  ex- 
cluded. The  defendants,  in  addition  to  their  verified  answer, 
offered  evidence  to  controvert  the  allegations  of  the  complaint 
touching  their  knowledge  of  the  boundaries  of  plaintiff's  lands, 
and  tending  to  show  that  there  are  no  markings  thereon  other 
than  the  corner  posts  and  similar  designations  put  in  place  by 
the  government  surveyors.  They  offered  to  show,  also,  that 
they  occupy  a  homestead  claim  in  an  even-numbered  section 
within  the  limits  of  the  railway  grant,  that  they  have  been 
accustomed  to  pasture  their  sheep  upon  the  government  land 
adjoining,  and  that  in  September,  1911,  they  were  informed  by 
one  of  the  o£Scers  of  plaintiff  that  they  had  no  rights  there  or 
upon  any  other  lands  within  the  general  limits  of  plaintiff's 
holdings.  Evidence  was  also  offered  to  show  that  the  plaintiff 
has  caused  a  furrow  to  be  plowed  around  the  whole  area  within 
which  its  lands  lie,  and  has  heretofore  denied  the  right  of  the 
defendants  to  pasture  stock  upon  any  of  the  lands  within  it, 
whether  public  lands  or  not.  This  evidence  was  all  excluded 
as  immaterial.  Some  of  the  defendants  in  the  other  cases  were 
permitted  to  testify  that,  after  they  had  ascertained  that  the 
plaintiff  asserted  the  right  to  the  exclusive  use  of  all  l^nds  lying 
within  the  general  boundaries  including  its  lands,  they  moved 
their  sheep,  and  had  abstained  from  making  use  even  of  the 
government  sections.  All  other  evidence  offered  by  the  defend- 
ants in  any  of  the  actions  was  excluded.  At  the  close  of  the 
hearing,  there  was  no  evidence  before  the  court  tending  to  show 
that  the  defendants  in  this  case,  or  any  of  the  associated  cases, 
were  pasturing  sheep  upon  any  portion  of  plaintiff's  lands  at  the 
time  these  actions  were  commenced,  or  that  they  were  threatening 
to  do  so.  The  court  nevertheless  made  an  order  directing  the 
injunction  to  issue.  An  appeal  was  thereupon  taken  by  the 
defendants  in  this  case ;  the  others  being  left  to  abide  the  action 
of  the  court  upon  the  one  appeaL 
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In  pursuing  the  course  he  did,  the  district  judge  proceeded 
apparently  upon  the  assumption  that,  having  exercised  his  dis- 
cretionary power  to  issue  the  restraining  order  upon  the  com- 
plaint alone,  he  should  not  thereafter  hear  evidence  as  to  the 
propriety  of  issuing  the  injunction  without  hearing  the  whole 
case  upon  the  merits.  Section  6649,  Revised  Codes,  provides: 
"An  injunction  order  may  be  granted  in  the  following  cases: 
•  •  •  (2)  When  it  shall  appear  by  the  complaint  or  affidavit 
that  the  commission  or  continuance  of  some  act  during  the  liti- 
gation would  produce  a  great  or  irreparable  injury  to  the  plain- 
tiff.'' The  order  granting  it  may  be  made  upon  the  complaint 
alone  or  upon  the  complaint  with  affidavits.  In  either  case  it 
must  satisfactorily  appear  that  sufficient  grounds  exist  for  grant- 
ing it.  (Id.,  sec.  6644.)  '*If  the  court  or  judge  deem  it  proper 
that  the  defendant,  or  any  of  the  several  defendants,  should  be 
heard  before  granting  the  injunction,  an  order  may  be  made 
requiring  cause  to  be  shown  at  a  specified  time  and  place,  why 
the  injunction  should  not  be  granted,  and  the  defendant  may 
in  the  meantime  be  restrained.  Cause  may  be  shown  upon  af- 
fidavits or  oral  testimony."  (Id.,  sec.  6647.)  *'Upon  the  hear- 
ing of  a  contested  application  for  an  injunction  order,  or  to 
vacate  or  modify  such  an  order,  a  verified  answer  has  the  effect 
only  of  an  affidavit."  (Id.,  sec.  6649.)  The  purpose  and  office 
of  the  restraining  order  is  merely  to  prevent  such  injury  as 
may  occur  before  the  hearing  can  be  had  and  inquiry  be  made 
as  to  the  truth  of  the  preliminary  showing  made  by  the  plaintiff. 
This  is  its  only  office.  When  the  hearing  has  been  had,  its  office 
is  accomplished,  and  it  is  without  further  efficiency.  If  upon 
the  hearing  a  prima  facie  case  as  to  the  truth  of  the  charges  of 
wrongful  conduct  by  the  defendant  is  not  shown,  the  order  should 
be  set  aside  and  the  injunction  refused.  The  court  having  chosen 
to  give  the  defendants  a  hearing,  it  should  have  adjudged  their 
rights  by  the  case  made  at  the  hearing. 

The  granting  or  refusing  of  an  injunction  in  a  particular  case 
[1]  is  lodged  in  the  discretion  of  the  trial  court;  but  this 
discretion  must  be  exercised  according  to  correct  principles  of 
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law  and  evidence  in  a  case  properly  presented.  (Bennett  Bros. 
V.  Congdon,  20  Mont.  208,  50  Pac.  556 ;  Butte  &  Boston  C.  M. 
Co,  V.  Montana  Ore  Pur.  Co,,  21  Mont.  539,  52  Pac.  375 ;  22  Cye. 
746.)  And  if  the  showing  made  hy  the  evidence  is  insufficient 
to  put  the  power  of  the  court  in  motion — that  is,  if  the  grounds 
upon  which  the  application  is  based  are  not  satisfactorily  shown 
to  exist — it  is  beyond  the  power  of  the  court  to  put  the  adverse 
party  under  restraint.  (Butte  &  Boston  C,  M.  Co,  v.  Montana 
Ore  Pur.  Co,,  supra,)  It  is  not  necessary  that  a  case  be  made 
[2]  which  would  entitle  the  plaintiff  to  relief  at  all  events  on 
final  hearing.  If  he  has  made  out  a  prima  facie  case,  or  if  upon 
the  showing  made  it  is  left  doubtful  whether  or  not  the  plaintiff 
will  suffer  irreparable  injury  before  his  rights  can  be  fully  in- 
vestigated and  determined,  the  court  ought  to  incline  to  issue 
the  injunction  and  preserve  the  status  quo. 

The  equity  alleged  in  the  complaint  in  this  case  is  the  repeated 
trespasses  of  defendants,  accompanied  by  a  threat  to  continue 
[3]  them,  with  the  result  that  the  plaintiff  will  be  deprived, 
pending  the  action,  of  the  use  of  its  lands  for  grazing  purposes, 
and  that  the  injury  thus  suffered  cannot  be  adequately  com- 
pensated in  damages.  The  answer  puts  directly  in  issue  all  the 
allegations,  not  only  of  wrongdoing  at  any  time  in  the  past,  but 
also  as  to  any  being  done  or  threatened  at  the  time  the  action 
was  commenced.  In  the  absence  of  some  evidence  on  the  part 
of  plaintiff  to  make  out  a  case,  it  did  not  show  itself  entitled 
to  preliminary  relief.  The  denials  in  the  answer,  being  directly 
responsive  to  the  allegations  of  the  complaint,  were  a  sufficient 
showing  of  cause.  (22  Cyc.  945.)  Hence  at  the  close  of  the 
hearing  the  court  should  have  denied  the  injunction,  because 
there  was  nothing  before  it  to  put  its  discretionary  power  in 
motion. 

In  their  briefs  counsel  have  sought  to  present  and  have  deter- 
mined the  right  of  defendants  to  have  access  to  the  sections  of 
government  land  by  crossing  over  the  lands  belonging  to  the 
plaintiff;  the  defendants  insisting  that  until  the  plaintiff  has 
marked  distinctly  the  boundaries  of  each  section  owned  by  it, 
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and  designated  the  ways  by  which  they  may  gain  access,  they 
ought  to  enjoy  the  right  to  cross  plaintiff's  lands  at  will.  Con- 
ceding it  to  be  the  rule  in  this  state,  established  by  the  decisions 
in  Monroe  v.  Cannon,  24  Mont.  316,  81  Am.  St.  Rep.  439,  61 
Pac.  863,  and  Musselshell  Cattle  Co.  v.  Woolfolk,  34  Mont.  126, 
[4]  85  Pac.  874,  **that  one  who  knowingly  and  willfully  drives 
his  stock  upon  the  lands  of  another,  though  unindosed,  is  guilty 
of  a  trespass  and  must  respond  in  damages  at  the  suit  of  the 
latter,''  they  insist,  further,  that  the  plaintiflE  ought  not  to 
have  relief  because  it  is  manifest  that  it  is  seeking,  by  the  aid  of 
a  court  of  equity,  to  prevent  defendants  from  enjoying  the 
privilege  of  pasturing  their  stock  upon  any  of  the  intervening 
sections  of  the  public  lands — ^a  privilege  which  is  accorded  to 
all  alike  by  the  federal  government — and  thus  to  gain  for  itself 
a  monopoly  in  these  lands.  It  must  not  be  overlooked,  how- 
ever, that  the  ultimate  rights  of  the  parties  are  not  now  before 
this  court  for  decision.  This  is  an  action  for  damages  for  a  tres- 
pass. It  was  pointed  out  in  Musselshell  Cattle  Co.  v.  Woolfolk, 
supra,  that  in  a  case  in  which  the  trespass  complained  of  is  re- 
peated and  willful,  under  circumstances  showing  that  it  will  be 
continued  and  result  in  damage  for  which  adequate  compensa- 
tion cannot  be  recovered  in  an  action  at  law,  equity  will  grant 
temporary  injunctive  relief.  In  that  case  the  sole  question  pre- 
sented was  whether  a  court  of  equity  will  interfere  by  injunc- 
tion in  any  case  to  restrain  a  trespass.  The  question  presented 
by  this  appeal  is  whether  the  plaintiff  made  out  a  case  which  en- 
titled it  to  the  relief  granted  by  the  district  court.  We  have 
shown  that  it  has  not.  To  go  further  and  determine  the  ulti- 
mate rights  of  the  parties  would  be  to  exercise  the  functions 
of  the  district  court. 

The  suflScieney  of  the  complaint  to  support  a  judgment  for 
trespass  was  not  submitted  to  the  district  court,  nor  was  it  sub- 
mitted at  the  hearing  in  this  court;  neither  was  the  sufficiency 
of  the  answer  of  the  defendants  to  constitute  a  defense  sub- 
mitted to,  or  passed  upon  by,  the  district  court.  These  are 
questions  which  must  be  determined  in  the  first  place  by  it. 

46  Mont.— 11 
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For  these  reasons,  the  order  of  the  district  court  is  reversed 
and  the  cause  is  remanded. 

Reversed  and  remanded. 
Mr.  Justice  Hollowat  concurs. 

Mr.  Justice  Smith,  being  absent,  did  not  hear  the  argumenti 
and  takes  no  part  in  the  foregoing  decision. 


MELZNEB,  'Administrator,  Bespondent,  v.  NOBTHEBN 
PACIFIC  BY.  CO.  BT  AL.,  Appellants. 

(No.  S,1{S6.) 
(Submitted  September  13,  1^12.    Decided  October  3,  1912.) 

[127  Pac.  146.] 

Personal  Injuries — Railroads — Trespassers — Survival  of  Action 
— Parties — Last  Clear  Chance  Doctrine — Contributory  Negli- 
gence— Pleading — Complaint — Measure  of  Damages — Instruc- 
tions— Harmless  Error. 

Personal  Injuries — Death — Suryival  of  Action — Proper  Party  Plaintiff. 

1.  Held,  that  under  section  6494,  Revised  Codes,  providing  that  an 
action  or  cause  of  action  shall  not  abate  by  the  death  of  a  party,  but 
shall,  in  all  cases  where  a  cause  of  action  arose  in  favor  of  such  party 
prior  to  his  death,  survive  and  be  maintained  by,  and,  in  case  such 
action  has  not  been  begun,  it  may  be  begun  in  the  name  of,  his  repre- 
sentative, etc.,  the  administrator  of  the  estate  of  a  minor  who  died 
before  action  could  be  brought  to  recover  damages  for  personal  in- 
juries which  he  survived  for  an  appreciable  length  of  time,  could  prop- 
erly bring  suit  in  that  behalf,  and  that  the  contention  that  either 
the  parent  or  guardian  was  the  proper  party  plaintiff,  under  section 
6485,  had  no  merit. 

Same — ^Last  Clear  Chance  Doctrine — Contributory  Negligence  not  Defense. 

2.  Contributory  negligence  is  not  a  defense  to  a  personal  injury  action 
which  is  brought  upon  the  theory  that  notwithstanding  such  negligence 
the  defendant  had  the  last  clear  chance  to  avoid  the  injury  and  failed 
to  exercise  it. 

Same — Complaint — Sufficiency — Conclusions   of  Law.  • 

3.  A  complaint  in  an  action  to  recover  damages  for  injuries  result- 
ing in  the  death  of  a  boy  by  being  struck  by  a  railroad  train,  alle|fed 
that  defendant's  engineer  saw  deceased  in  the  path  of  his  engine, 
and  ''did  see  that  the  said  boy  was  in  danger  of  being  struck  by  the 
said  engine,  that  the  boy  was  unobservant  of  the  approach  of  said 
engine,  and  that  he  then,  after  so  seeing  the  boy  in  danger,  negligently 
drove  the  said  engine  against  the  boy,"  inflicting  injury  from  which  he 
died.    Held,  that  the  complaint  was  sufficient  to  state  a  cause  of  action 
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based  on  the  last  clear  ehanee  doctrine,  and  was  not  open  to  objection 
as  stating  a  bare  conclusion  of  the  pleader. 

Same — Negligence — Conflicting  Evidence — ^Jurj  Question. 

4.  The  evidence  upon  the  question  whether  defendant  locomotive  engi- 
neer, after  discovering  deceased's  peril,  exercised  ordinary  care  to 
avoid  striking  him,  having  been  conflicting,  the  jury's  determination 
in  that  respect  is  conclusive  on  appeal. 

Same — Last  Clear  Chance  Doctrine— Complaint — Contributory  Negligence. 

5.  The  rule  that  where  it  appears  that  plaintiff's  own  act  caused 
his  injury,  he  must  allege  and  prove  that  in  doing  as  he  did  he  acted 
according  to  the  standard  of  a  reasonably  prudent  person,  has  no 
application  in  an  action  based  upon  the  doctrine  of  the  last  clear 
chance. 

Same — ^Measure  of  Damages — Survival  of  Action. 

6.  The  measure  of  recovery  under  section  64M,  Revised  Codes,  for 
personal  injuries  resulting  in  the  death  of  a  minor  in  an  action  brought 
by  the  administrator  of  his  estate  was  the  same  as  the  deceased  could 
have  recovered  had  he  survived  the  injury,  vie.,  for  physical  and  men- 
tal suffering,  for  loss  of  earning  capacity,  the  expenses  of  medical 
and  surgical  attendance,  nursing,  etc,  incident  to  the  injury. 

Same— Instruction — Modification — Harmless  Error. 

7.  Where  the  jury  had  been  explicitly  instructed,  in  a  personal  injury 
action  against  a  railroad  company  and  one  of  its  locomotive  engi- 
neers, based  upon  the  last  clear  chance  doctrine,  that  defendant's 
duty  arose  only  after  deceased  was  discovered  in  a  position  of  penl 
on  the  company's  track,  a  modification  of  an  instruction  offered  by 
defendant  upon  the  same  subject,  which,  though  not  erroneous,  could 
only  confuse  the  jui^,  held  improper  but  not  prejudicial  error. 

Appeal  from  District  Court,  Silver  Bow  County;  J.  J.  Lynchf 
Judge. 

Action  by  A.  B.  Melzner,  administrator  of  Omer  Haddox, 
deceased,  against  the  Northern  Pacific  Railway  Company  and 
another.  From  a  judgment  for  plaintiff  and  an  order  denying 
a  new  trial,  defendants  appeal.    Affirmed. 

Messrs.  Ounn  dk  R<isch,  for  Appellants,  submitted  a  brief; 
Mr.  Carl  Sasch  argued  the  cause  orally. 

The  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  said  defendants,  or  either  of  them,  and 
the  demurrer  thereto  should  have  been  sustained.  There  is  no 
law  or  statute  which  confers  upon  the  plaintiff  the  right  to 
maintain  this  action.  No  action  for  the  death  of  a  minor  can 
be  maintained  other  than  the  actions  provided  by  section  6485, 
Revised  Codes,  which  gives  a  right  of  action  to  the  father,  or, 
in  case  of  his  death  or  desertion  of  his  f amily,  to  the  mother,  for 
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the  injury  or  death  of  a  minor  child,  and  to  a  guardian  for  the 
injury  or  death  of  his  ward. 

The  statute  does  not  give  a  right  of  action  to  the  personal 
representatives  of  the  deceased,  but  to  parents  and  guardians. 
{Durkee  v.  Central  Pac  JB.  R.  Co,,  56  Cal.  388,  38  Am.  Rep. 
59;  Bond  v.  United  Railroads  of  San  Francisco,  159  Cal.  270, 
Ann.  Cas.  1912C,  50,  113  Pac.  366 ;  Mayhew  v.  Burns,  103  Ind. 
328,  2  N.  E.  79S;  Louisville,  N,  A,dk  C,  Ry.  Co.  v.  Ooodykoontz, 
119  Ind.  Ill,  12  Am.  St.  Rep.  371,  21  N.  E.  472;  Winfree  ▼. 
Vnion  Pacific  Ry,  Co,,  173  Fed.  65,  97  C.  C.  A.  392.) 

It  is  contended  that  a  cause  of  action  for  damages  existed 
in  favor  of  plaintiff,  as  the  administrator  of  the  estate  of  de- 
ceased, by  virtue  of  section  6494  of  the  Revised  Codes,  gener- 
ally spoken  of  and  referred  to  as  the  ** General  survival  statute,'* 
which  provides  that  an  action  or  cause  of  action  shall  not  abate 
by  the  death  of  a  party,  but  shall  survive  and  be  maintained 
**by  his  representatives  or  successors  in  interest."  In  Oilman  v. 
Dart  Hardware  Co.,  42  Mont.  98,  111  Pac.  550,  it  was  pointed 
out  by  this  court  that  while  section  6486  refers  to  the  ** death" 
of  a  person  not  a  minor,  section  6485  relates  to  the  injury  or 
death  of  a  minor.  The  latter  statute  provides  for  a  recovery 
for  injuries  as  well  as  death,  and  the  parties  upon  whom  the 
right  of  action  is  conferred  are  specifically  mentioned.  Under 
the  principle  laid  down  in  the  cases  above  cited  from  California 
and  Indiana,  in  which  the  statute  was  construed  and  its  scope 
and  effect  defined,  no  right  of  action  is  given  to  anyone  else, 
and  no  cause  of  action  exists  which  the  personal  representatives 
of  the  deceased  minor  can  assert.  The  right  of  action  for  in- 
juries to  a  minor,  whether  causing  death  or  not,  and  the  right 
to  recover  damages  which  are  personal  to  the  minor,  as  dis- 
tinguished from  the  damages  recoverable  under  the  statute  by 
the  parents  for  loss  of  services,  is  given  to  the  guardian,  and 
whether  a  cause  of  action  exists  for  damages  which  are  personal 
to  the  minor  himself  on  account  of  injuries  suffered,  independ- 
ently of  the  statute,  when  death  results  from  the  injuries,  the 
right  of  action  for  all  damages  on  account  of  injuries,  as  well 
as  for  the  death  of  the  minor^  is  primarily  vested  in  the  guardian. 


46  Mont.]    Melzneb  v.  Northern  Pac.  Ry.  Co.  bt  al.      165 

and  should  be  prosecuted  by  him.  In  order  to  maintain  this 
action,  plaintiff  was  required  to  bring  himself  within  the  pro- 
visions of  the  statute,  or  show  by  pleading  and  proof  that  the 
requirements  of  the  statute  could  not  be  complied  with  and  do 
not  apply,  and  this  he  has  failed  to  do.  The  rule  is  that: 
'^  Where,  by  statute,  the  first  right  of  action  is  given  a  party  other 
than  the  plaintiff,  it  is  essential  to  allege  the  death,  desertion,  or 
imprisonment  of  such  party,  or  show  by  other  allegations  that 
the  plaintiff  has  a  right  to  sue."  (5  Ency.  of  PI.  &  Pr.  865; 
Martin  v.  City  of  Butte,  34  Mont.  281,  86  Pac.  264 ;  LouisvUle 
etc.  R,  Co.  V.  Lohges,  6  Ind.  App.  288,  33  N.  B.  449 ;  Mcintosh 
V.  Missouri  etc.  R.  Co.,  103  Mo.  131,  15  S.  W.  80;  Bartlett  v. 
Chicago  R.  I.  dk  P.  R.  Co.,  21  Okl.  415,  96  Pac.  468 ;  Western 
Union  Tel.  Co.  v.  McQUl,  57  Fed.  699,  21  L.  R.  A.  818,  6  C.  C. 
A.  521.) 

If  it  be  assumed,  for  the  purpose  of  argument,  that  under 
section  6494  a  cause  of  action  for  personal  injuries  and  actions 
ex  delicto  generally  survive,  it  is  obvious  that  the  statute  does 
not  operate  to  effect  the  survival  of  the  cause  of  action  sued  on 
in  the  case  at  bar.  The  basis  upon  which  damages  are  here 
claimed  is  the  loss  of  the  decedent's  life,  which  deprived  him 
of  the  opportunity  to  earn  "much  money  after  he  became  twenty- 
one  years  of  age,"  and  the  enjoyment  of  **a  long  and  happy 
life."  A  cause  of  action  for  damages  for  such  loss  never  did 
exist  in  favor  of  the  deceased,  and,  in  the  very  nature  of  things, 
could  not  have  been  maintained  or  asserted  by  him,  and  could 
not,  under  the  general  survival  statute,  have  been  transmitted 
to  his  personal  representatives.  {Belding  v.  Black  Hills  dk  Ft. 
P.  B.  Co.,  3  S.  D.  369,  53  N.  W.  750;  Stewart  v.  United  El. 
L.  dk  P.  Co.,  104  Ind.  332, 118  Am.  St.  Rep.  410,  8  L.  R.  A.,  n.  s., 
384,  65  Atl.  49 ;  DUlon  v.  Great  Northern  R.  Co.,  38  Mont.  485, 
100  Pac.  960 ;  Brown  v.  Chicago  &  Northwestern  Ry.  Co.,  102 
Wis.  137,  44  L.  R.  A.  589,  77  N.  W.  748,  78  N.  W.  771 ;  Ander- 
son  V.  Wetter,  103  Me.  257,  15  L.  R.  A.,  n.  s.,  1005,  69  Atl.  105; 
Swanson  v.  Pacific  Shipping  Co.,  60  Wash.  87,  110  Pac.  795.) 

Recovery  is  sought  here  under  the  doctrine  of  '4ast  clear 
chance."    The  complaint  does  not  state  facts  to  bring  the  case 
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within  the  scope  of  that  doctrine.  It  does  not  apply  where 
the  negligence  of  the  one  is  concurrent  with  that  of  the  other. 
(Holmes  v.  Southern  Pacific  B.  Co.,  97  Cal.  161,  31  Pac.  834; 
Droum  v.  Northern  Ohio  Traction  Co.,  76  Ohio  St.  234,  118  Am. 
St.  Rep.  844,  10  L.  R.  A.,  n.  s.,  421,  81  N.  B.  326 ;  Green  v.  Lom 
AngeUs  etc.  B.  Co.,  143  Cal.  31,  101  Am.  St.  Rep.  68,  76  Pac. 
719 ;  Dygerson  v.  Union  Pacific  B.  Co.,  74  Kan.  528 ,  11  Ann. 
Cas.  207,  7  L.  R.  A.,  n.  s.,  132,  87  Pac.  680.)  The  concurrent  neg- 
ligence of  the  plaintiff's  decedent  appearing  upon  the  face  of 
the  complaint,  and  no  facts  having  been  alleged  excusing  such 
negligence,  brings  the  case  within  the  rule  laid  down  by  this 
court  in  Longpre  v.  Big  Blackfoot  Milling  Co.,  38  Mont.  105, 
99  Pac.  131 ;  Lynes  v.  Northern  Pacific  By.  Co.,  43  Mont.  317, 
Ann.  Cas.  1912C,  183,  117  Pac.  81;  Harrington  v.  Butte  etc. 
By.  Co.,  37  Mont.  173,  16  L.  R.  A.,  n.  s.,  395,  95  Pac.  8 ;  Meehan 
V.  Northern  By.  Co.,  43  Mont.  72,  114  Pac.  781. 

The  allegation  that  after  seeing  the  boy  in  danger  the  de- 
fendant Barry  ''negligently  drove  the  said  engine  against 
the  said  boy,"  is  but  a  conclusion,  and  insufficient  under  the 
rule  laid  down  by  this  court  in  Pullen  v.  City  of  Butte,  38  Mont. 
194,  21  L.  R.  A.,  n.  s.,  42,  99  Pac.  290 ;  see,  also,  Hortenstein  v. 
Virginia  etc.  By.  Co.,  102  Va.  914,  47  S.  E.  996 ;  Drown  v.  North- 
ern Ohio  Tr.  Co.,  76  Ohio  St.  234,  118  Am.  St.  Rep.  844,  10 
L.  R.  A.,  n.  s.,  421,  81 N.  E.  326 ;  Norfolk  etc.  By.  Co.  v.  Wood,  99 
Va.  156,  37  S.  E.  846 ;  Cleveland  etc.  By.  Co.  v.  Adair,  12  Ind. 
App.  569,  39  N.  E.  672,  40  N.  E.  822 ;  Bedrden  v.  Missouri  etc. 
By.  Co.,  114  Mo.  384,  21  S.  W.  731. 

Messrs.  Maury,  Templeman  di  Davies,  for  Respondent,  sub- 
mitted a  brief;  Mr.  H.  L.  Maury  argued  the  cause  orally. 

It  is  now  the  accepted  public  policy  of  the  United  States  in 
actions  by  the  servant  against  the  master,  if  the  master  be  en- 
gaged in  interstate  commerce,  that  all  rights  of  action  for  injury 
suffered  by  the  servant  in  his  lifetime  shall  survive  for  the 
benefit  of  a  large  class,  including  parents.  (See  Federal  Em* 
ployers'  Liability  Act,  Chap.  149,  35  Stat.  65,  and  Amendments, 
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Chap.  143,  36  Stat.  291,  sec.  9.)     Many  decisions  are  to  be  found 
on  statutes  which  are  not  so  plain  as  our  section  6494,  Re- 
vised Codes,  holding  that  actions  for  personal  injuries  that 
result  in  death  survive.    We  think  the  most  lucid  one  on  the 
subject  is  Brotun  v.  Chicago  N.  W.  By.  Co,,  102  Wis.  137,  44 
L.  E.  A.  579,  77  N.  W.  748;  rehearing  denied  78  N.  W.  771. 
In  the  opinion  a  host  of  cases  are  reviewed ;  the  public  policy  is 
discussed;  the  importance  of  the  proposition  is  admitted  by  the 
court,  and  the  end  of  the  whole  review  is  to  the  effect  that  courts 
cannot  legislate,  and  that  any  legislation  within  constitutional 
limits  must  be  sustained  and  vitalized  by  judicial  action  when- 
ever litigants  demand  it.    We  see  little  need  in  reiterating  au- 
thorities.   There  is  an  interesting  decision  along  the  same  lines 
from  Maryland  (Stewart  v.  United  Electric  L,  Co.,  104  Md. 
332,  118  Am.  St.  Rep.  410,  8  L.  R.  A.,  n.  s.,  384,  65  Atl.  49),  and 
to  this  case  there  is  an  interesting  note  in  the  volume  of  the  Law- 
yer's  Reports  Annotated  (n.  s.)  in  which  it  occurs.    Perhaps  the 
most  apt  case  to  the  one  at  bar  is  the  cause  cited  with  approval  by 
our  own  court  in  Flaherty  v.  Butte  Electric  By.  Co,,  40  Mont., 
at  page  460,  135  Am.  St.  Rep.  630,  107  Pac.  416;  that  is  to  say, 
the  case  of  Hedrick  v.  Ilwaco  B.  cfe  N.  Co.,  4  Wash.  400,  30  Pac. 
714.    In. that  case  it  was  held  that  a  judgment  by  a  child's 
administrator  for  his  death  is  not  a  bar  to  an  action  by  the 
father  for  the  same  cause.    The  Hedrick  Case  is  even  more  in 
point  for  decision  of  the  cause  at  bar  than  it  was  in  the  Flaherty 
Case.    There  is  an  interesting  case  discussing  whether  such  a 
right  of  action  as  the  present  is  a  property  right  before  being 
liquidated  and  also  the  question  of  survival.    It  is  Missouri 
Pac.  By.  Co.  v.  Bennett's  Estate,  5  Kan.  App.  231,  47  Pac.  183. 
Are  substantial  damages  allowed  in  a  cause  of  this  nature  f 
Much  of  the  brief  of  appellant  is  an  argument  seeking  to  pro- 
cure the  court  to  reverse  its  ruling  as  to  the  measure  of  damages 
as  laid  down  in  the  opinion  in  Beeler  y.  Butte  &  London  Co., 
41  Mont.  478,  110  Pac.  528.    A  comparison  of  the  instruction 
given  in  the  Beeler  Case  as  to  the  measure  of  damages  and  the 
instructions  given  in  the  instant  case  will  show  that  the  two 
are  identical,  except  that  in  the  instant  case  the  compensation 
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for  loss  of  impairment  to  earn  money  is  limited  to  a  period 
after  Omer  would  have  become  twenty-one  years  of  age.  Beeler 
was  over  the  age  of  twenty-one  when  killed  in  the  Butte  & 
Ix>ndon  shaft.  We  would  not  go  into  this  branch  of  the  case 
very  fully  were  it  not  for  the  fact  that  the  opinions  upon  which 
the  Beeler  decision  rests,  as  to  the  feature  of  damages,  are  very 
persuasive  as  to  the  survival  statute. 

Our  conception  of  the  true  intent  and  force  of  our  general 
survival  statute  originated  in  the  study  of  these  very  authorities, 
and  particularly  the  cases  from  Pennsylvania.  In  reviewing 
the  Pennsylvania  cases,  however,  the  court  should  bear  in  mind 
a  divergence  between  the  statute  of  Pennsylvania,  which  em« 
braces  only  causes  pending  at  the  time  of  the  death  of  the  plain- 
tiff, and  that  of  Montana,  which  envelops  all  causes  of  action, 
as  well  as  actions  which,  of  course,  embraces  rights  such  as  were 
enforced  in  the  lower  court  in  this  case. 

In  the  case  of  Kyes  v.  Valley  Tel.  Co.,  132  Mich.  281,  93  N. 
W.  623,  a  verdict  of  $5,000  was  sustained  and  the  deceased  lived 
only  about  one  day.  It  was,  pure  and  simple,  an  action  of  the 
deceased  Survived  to  the  administrator.  In  Hesse  v.  Meriden 
Tramway  Co.,  75  Conn.  571,  54  Atl.  299,  it  was  claimed  that 
only  nominal  damages  could  be  recovered.  The  decedent  lived 
only  some  minutes  after  the  accident.  A  verdict  of  $5,000  was 
sustained.  See,  also,  Maker  v.  Phil.  Traction  Co.,  181  Pa.  391, 
37  Atl.  571,  and  Davidson  Benedict  Co.  v.  Severson,  109  Tenn. 
572,  72  S.  W.  967,  in  which  there  is  a  most  interesting  discussion 
of  the  entire  subject  of  damages  in  such  a  case  devoted  almost 
exclusively  to  this  one  topic. 

On  the  question  whether  the  damages  in  this  case  before  the 
court  are  exorbitant,  we  call  to  the  court's  attention  the  opinion 
in  Zibhell  v.  Southern  Pacific  By.  Co.,  160  Cal.  237,  116  Pac. 
513,  where  a  verdict  for  $100,000  was  reduced  to  and  sustained 
for  $70,000.  The  loss  to  Omer  Haddox  was  greater  than  the 
loss  to  Zibbell.  Zibbell  lost  only  two  arms  and  a  leg.  Omer 
Haddox  lost  all. 

As  to  the  law  of  the  doctrine  of  discovered  peril,  we  can  add 
nothing  that  is  not  contained  in  the  decisions  of  the  supreme 
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touTt  of  Montana.  The  first  expression  of  the  court  on  the  sub- 
ject, as  far  as  we  know,  was  in  McMasters  v.  Montana  Union 
Ry.  Co.,  12  Mont.  165,  30  Pac.  268. 

It  is  rather  interesting  to  note  that  the  doctrine  of  the  last 
clear  chance  in  Montana  arose  first  in  the  case  of  an  animal  in 
the  way,  as  was  the  case  when  it  first  arose  in  the  English  com- 
mon law.  Here  it  may  be  interesting  to  quote  the  North  Caro- 
lina supreme  court:  **The  case  therein  cited  {Davies  v.  Mann, 
10  Mees.  &  W.  545),  in  which  the  plaintiff's  immortal  donkey, 
by  its  death,  established  a  great  principle,  anl  left  a  world- 
known  name,  is  regarded  as  the  origin  of  the  rule.  The  plain- 
tiff fettered  the  front  feet  of  his  donkey,  and  turned  him  into 
the  highway  to  graze.  The  defendant's  wagon  coming  down 
a  slight  descent  at  a  'smartish'  pace,  ran  against  the  donkey 
and  knocked  it  down,  the  wheels  of  the  wagon  passing  over  it. 
The  poor  brute  meekly  closed  its  wearied  eyes  and  gave  up  the 
ghost,  an  apparently  immortal  spirit  that  has  long  since  put 
Banquo's  ghost  to  shame.  From  such  an  humble  beginning  arose 
the  great  doctrine  of  the  last  clear  chance."  {Bogan  v.  Caro- 
lina Central  Ry.  Co.,  129  N.  C.  154,  55  L.  R.  A.  42,  39  S.  E.  808.) 
It  was  next  clearly  enunciated  in  Egan  v.  Montana  Cent.  Ry. 
Co.,  24  Mont.  569,  63  Pac.  831.  The  next  time  the  doctrine  arose, 
so  far  as  we  know,  was  in  Riley  v.  Northern  Pacific  Ry.  Co.,  36 
Mont.  565,  93  Pac.  948,  and  then  follows  the  case  of  Neary  v. 
Northern  Pac.  Ry.  Co.,  37  Mont.  461,  97  Pac.  944.  And  then 
in  Yergy  v.  Helena  Lt.  Co.,  39  Mont.  223,  18  Ann.  Cas.  1201, 
102  Pac.  310,  the  doctrine  is  again  set  forth  and  discussed  at 
length;  and  again  in  the  second  Neary  Case,  41  Mont.  485,  110 
Pac.  226.  There  are  very  few  cases  previous  to  the  last  decision 
of  the  Neary  Case  that  have  not  been  called  to  the  attention 
of  the  court  and  considered  with  reference  to  this  rule  of  law 
which  we  invoke.  In  reading  counsel's  brief,  we  came  across  one 
which  is  very  aptly  in  our  favor,  and  would  suggest  that  the 
court  examine  it  if  the  court  is  not  already  familiar  with  it 
{Reardon  v.  Missouri  etc.  Ry.  Co.,  114  Mo.  384,  21  S.  W.  731) ; 
particularly  on  the  proposition  that  Beardon  was  approaching 
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the  track  and  getting  into  danger,  rather  than  being  already 
on  it. 

In  summarizing  this  cause,  we  feel  that  every  point  urged 
by  counsel  for  the  appellant  is  answered  by  statute  or  by  the 
decisions  of  the  supreme  court  of  Montana. 

Appellants'  Brief  in  Reply  to  that  of  Respondent. 

In  support  of  their  contention  that  plaintiff  was  entitled  to 
recover  as  damages  the  value  of  decedent's  life  for  the  entire 
period  of  his  natural  expectancy,  counsel  cite  Beeler  v.  Butte 
&  London  C.  D.  Co.,  41  Mont.  478,  479,  110  Pac.  528.  That  was 
an  action  brought  by  the  heirs  of  Edwin  Beeler,  deceased,  un- 
der sections  5248  and  5250  of  the  Revised  Codes,  which  provide 
that  every  company,  corporation  or  individual  operating  any 
mine  shall  be  liable  ''for  any  damages  sustained"  by  an  em- 
ployee, and  that  the  right  of  action  shall  survive,  in  case  of 
death  ''in  consequence  of  any  injury  or  damages  so  sustained," 
to  his  heirs  or  personal  representatives.  The  court  applied  in 
that  case  the  rule  which,  after  much  difficulty  encountered  in 
an  effort  to  reach  a  satisfactory  conclusion  as  to  the  proper 
construction  of  the  Michigan  statutes,  was  finally  adopted  by 
the  supreme  court  of  Michigan  {Sweetland  v.  Railway  Co.,  117 
Mich.  329,  43  L.  R.  A.  568,  75  N.  W.  1066 ;  Dolson  v.  Railtvay 
Co,,  128  Mich.  444,  87  N.  W.  629 ;  Eyes  v.  Valley  Tel  Co,,  132 
Mich.  281,  93  N.  W.  623,  and  Oliver  v.  Railway  Co.,  134  Mich. 
367,  104  Am.  St.  Rep.  607,  3  Ann.  Cas.  53,  96  N.  W.  434),  and 
held  that  under  the  statute  Beeler 's  right  of  action,  which  the 
heirs  were  prosecuting,  "included  damages  for  the  pain  and 
suffering  that  he  endured  and  for  his  diminished  and  lost  earn- 
ing capacity  for  the  period  of  his  natural  expectancy."  The 
rule  adopted  by  the  supreme  court  of  Michigan,  and  applied 
by  this  court  in  the  Beeler  Case,  proceeds  upon  the  theory  that 
where  a  statute  gives  a  right  of  action  for  death,  and  another 
statute  provides  for  the  survival  of  the  cause  of  action  for  per- 
sonal injuries,  which  have  resulted  in  death,  but  one  cause  of 
action  accrues,  and  only  one  right  of  action  can  be  availed  of. 
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Where  death  is  instantaneous,  the  action  must  be  prosecuted 
under  the  death  statute,  but  where  the  injured  person  survives 
his  injuries  for  an  appreciable  period  of  time,  the  action  must 
be  brought  under  the  survival  statute,  and  one  is  exclusive  of 
the  pther,    The  same  is  true  of  the  decisions  of  the  supreme  court 
of  Pennsylvania,  in  which  the  death  and  survival  statutes  of  that 
state  have  been  considered,  and  which  do  not,  as  counsel  assert, 
embrace  ''only  causes  pending  at  the  time  of  the  death  of  the 
plaintiff."     (McCafferty  v.  Pe^msylvania  R.  Co.,  193  Pa.  339, 
74  Am.  St.  Rep.  690,  44  Atl.  435,  and  Edwards  v.  Gimbel,  202 
Pa.  30,  51  Atl.  357,  both  cited  in  the  note  to  Stewart  v.  United 
Electric  etc.  Co.  [104  Md.  332,  118  Am.  St.  Rep.  410,  65  AtL 
49],  8  L.  R.  A.,  n.  s.,  on  page  388).    So,  likewise,  in  Connecti- 
cut, but  one  right  of  action  is  given,  whether  the  death  is  in- 
stantaneous or  not.     {Broiighel  v.  Southern  etc.  Tel.  Co.,  72 
Conn.  617,  49  L.  R.  A.  404,  45  Atl.  435,  437.)     Nor  does  the 
case  of  Mvldowney  v.  Illinois  Cent.  B.  Co.,  36  Iowa,  462,  an- 
nounce a  different   rule.    The   question    presented   there   was 
whether  in  an  action  which  had  been  commenced  by  the  de- 
ceased in  his  lifetime,  and  which  was  continued  by  his  personal 
representative  after  his  death,  bodily  pain  and  mental  suffering 
constituted  proper  elements  of  damages.    The  court  held  that 
they  did,  and  that  was  all  that  was  decided  in  that  case,  but, 
says  the  court,  ''a  different  rule  would  maintain  if  the  action 
had  been  commenced  after  his  death  for  the  benefit  of  his  es- 
tate." 

The  same  rule  prevails  in  Tennessee,  and  the  Davidson-Bene^ 
diet  Co.  Case,  referred  to  by  counsel,  is  also  cited  in  the  note  to 
Stewart  v.  United  Electric  etc.  Co.,  104  Md.  332, 118  Am.  St.  Rep. 
410,  8  L.  R.  A.,  n.  s.,  389,  65  Atl.  49,  and  with  it  the  Tennessee 
case  of  Holston  v.  Dayton  Coal  etc.  Co.,  95  Tenn.  521,  32  S.  W. 
486.  The  case  of  Missouri  Pacific  By.  Co.  v.  Bennett's  Estate, 
5  Kan.  App.  231,  47  Pac.  183,  also  cited  by  counsel,  is  a  de- 
cision of  the  Kansas  court  of  appeals,  and  being  in  conflict  with 
the  rule  theretofore  laid  down  by  the  supreme  court  of  that 
state,  was  subsequently  disapproved  in  Missouri  Pacific  By.  Co. 
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V.  Bennett's  Estate,  58  Kan.  499,  49  Pac.  606;  Martin  v.  Jlfts- 
souri  Pacific  By,  Co.,  58  Kan.  475,  49  Pac.  605. 

The  rule  adopted  by  the  courts  of  Michigan  and  Pennsyl- 
vania was  applied  by  this  court  in  the  Beeler  Case,  and  as  it 
was  subsequent  in  point  of  time  to  Johnson  v.  Butte  &  Superior 
Copper  Co.,  41  Mont.  158,  108  Pac.  1057,  also  prosecuted  un- 
der sections  5248  and  5250,  in  which  the  court  found  it  unneces- 
sary to  determine  whether  another  action  could  be  maintained 
under  the  death  statute,  it  would  seem  to  follow  that  but  one 
right  of  action  is  conferred  by  the  fellow-servant  Acts  of  this 
state,  even  though  the  facts  of  the  case  would  also  make  it  one 
giving  rise  to  a  cause  of  action  under  the  death  statute.  And, 
if  there  were  in  force  in  this  state  a  statute  providing  for  the 
survival  of  actions  for  personal  injuries  generally,  but  one  ac- 
tion could  be  maintained  in  case  of  resulting  death,  and  that 
either  under  the  death  or  under  the  survival  statute,  according 
to  the  facts  of  the  case  bringing  the  case  within  the  provisions 
of  one  or  the  other.  But  whatever  the  rule  may  be  in  cases 
of  that  kind,  it  is  perfectly  obvious  that  it  is  not  applicable 
here.  We  are  not  considering  a  statute  generally  providing  for 
the  survival  of  actions  for  personal  injuries,  and  the  effect  it 
should  be  given  as  to  the  right  to  maintain  an  action  under  it, 
where  there  is  also  a  statute  giving  a  right  of  action  for  the 
death,  but  the  statute  we  are  concerned  with  gives  two  rights 
of  action — one  to  the  parents  for  all  damages,  present  and 
future,  sustained  by  them,  another  for  the  damages  i>ersonal 
to  the  deceased  himself.  The  latter  right  is  conferred  upon  the 
guardian,  and  the  damages  which  he  could  recover  would  be 
limited,  under  the  rule  announced  by  the  courts  where  it  is 
held  that  two  causes  of  actions  are  given,  to  such  as  accrued  to 
the  deceased  between  the  time  of  the  injury  and  his  death. 
(See  Brown  v.  Chicago  Ry.  Co,,  102  Wis.  137,  44  L.  R.  A.  589, 
77  N.  W.  748,  78  N.  W.  771;  Davis  v.  St.  Louis  etc.  Ry.  Co., 
53  Ark.  '117 ,  7  L.  R.  A.  283,  13  S.  W.  801 ;  Belding  v.  Black 
Hills  cfe  Ft,  P.  Ry.  Co.,  3  S.  D.  369,  53  N.  W.  750 ;  Swanson  v. 
Pacific  Skipping  Co.,  60  Wash.  87,  110  Pac.  795;  Stewart  v. 
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United  Electric  L,  dk  P.  Co.,  104  Md.  332,  118  Am.  St.  Rep. 
410,  8  L.  R.  A.,  n.  s.,  384,  65  Atl.  49 ;  Anderson  v.  Wetter,  103 
Me.  257,  15  L.  R.  A.,  n.  s.,  1005,  69  Atl.  105.) 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

This  action  was  brought  by  A.  B.  Melzner,  as  administrator 
of  the  estate  of  Omer  Haddox,  deceased,  to  recover  damages  for 
personal  injuries  which  resulted  in  death.  On  January  20, 
1909,  at  Whitehall,  Montana,  Omer  Haddox,  a  minor  about  four- 
teen years  of  age,  was  struck  by  a  locomotive  driven  by  the  de- 
fendant Barry  and  operated  by  the  defendant  railway  company. 
The  injury  resulted  in  the  death  of  the  boy.  The  complaint 
is  drawn  upon  the  theory  that,  after  Engineer  Barry  discovered 
the  peril  in  which  the  boy  was  situated,  he  still  had  a  last  clear 
chance  to  avoid  injuring  him,  but  failed  to  exercise  ordinary 
care.  The  trial  resulted  in  a  verdict  and  judgment  in  favor 
of  plaintiff,  and  from  that  judgment  and  an  order  denying  them 
a  new  trial  the  defendants  have  appealed. 

1.  It  is  insisted  that  the  complaint  does  not  state  a  cause  of 
action,  and  the  familiar  rule  announced  by  this  court  in  Martin 
V.  City  of  Butte,  34  Mont.  281,  86  Pac.  264,  is  invoked.  In  that 
case  we  said:  ''It  will  not  do  to  say  that  it  is  sufficient  that  the 
complaint  states  a  cause  of  Action  against  the  defendant.  To 
support  this  judgment,  the  complaint  must  state  facts  sufficient 
to  constitute  a  cause  of  action  against  the  defendant  and  in  favor 
of  the  plaintiff."  It  is  urged  that  the  rule  is  peculiarly  appli- 
cable in  the  present  instance,  because  this  action  is  sought  to 
be  prosecuted  by  the  administrator  of  the  estate  of  the  deceased 
minor.  Appellants  insist  that  any  action  which  might  be  main- 
tained must  be  brought  by  the  parent  or  guardian  of  the  minor, 
under  section  6485  of  the  Revised  Codes,  which  provides:  ''A 
father,  or  in  case  of  his  death,  or  desertion  of  his  family,  the 
mother  inay  maintain  an  action  for  the  injury  or  death  of  a 
minor  child,  and  a  guardian  for  the  injury  or  death  of  his 
ward,  when  such  injury  or  death  is  caused  by  the  wrongful  act 
or  neglect  of  another.    •    •    •     »»    Assiuning,  as  we  may,  that 
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in  so  far  as  section  6485  refers  to  actions  for  damages  for  in- 
juries to  minors  which  do  not  result  in  death,  it  does  not  create 
any  new  right  of  action,  but  only  gives  recognition  to  the  right 
of  action  existing  at  common  law,  and  that,  so  far  as  it  deals 
with  actions  for  damages  for  the  death  of  minors,  it  creates 
new  rights  of  action  which  were  unknown  to  the  common  law, 
and  follows,  in  substance,  if  not  in  form,  the  English  statute 
known  as  Lord  Campbell's  Act,  we  may  consider  the  rights  men- 
tioned so  far  as  they  are  involved  here. 

It  is  very  clear  that  whether  the  parent  prosecutes  the  com- 
mon-law or  statutory  action  his  right  is  one  personal  to  him, 
the  purpose  of  which  is  to  enable  him  to  recover  damages  by 
way  of  compensation  for  the  loss  of  the  minor's  services  to 
which,  as  parent,  he  would  be  entitled  until  the  boy  reached 
majority,  or,  possibly,  until  he  was  emancipated.  {Durkee  ▼. 
Central  Pac.  R.  R.  Co.,  56  Cal.  388,  38  Am.  Rep.  59;  Hedrick 
V.  Ilwaca  R.  &  N.  Co.,  4  Wash.  400,  30  Pac.  714.)  But,  what- 
ever right  of  action  the  parent  has,  it  is  altogether  different  from 
the  right  which  is  sought  to  be  enforced  in  this  instance,  and 
therefore  the  provisions  of  section  6485  which  deal  with  the  par- 
ent's right  are  not  applicable  here,  and  need  not  be  considered 
further.  It  is  also  equally  plain  that  the  provisions  of  section 
6485  which  refer  to  the  right  of  a  guardian  to  sue  for  damages 
for  the  death  of  his  ward  have  no  application,  for  this  action 
is  not  of  that  character.  In  their  reply  brief  counsel  for  ap- 
pellants properly  characterize  this  action  now  before  us  as 
''  'the  common-law  action  which  he  [the  minor]  had  for  the 
injuries  which  he  received,  and  which  accrued  to  him  at  the 
time  of  his  injuries,  and  remained  available  to  him  until  the 
instant  of  his  death'  [and],  which  the  plaintiff,  as  the  admin- 
istrator of  the  deceased  minor,  now  seeks  to  prosecute,"  etc. 
{Johnson  v.  Butte  <fe  Sup.  Copper  Co.,  41  Mont.  158,  108  Pac. 
1057.)  Our  inquiry  concerning  the  meaning  to  be  given  to  sec- 
tion 6485  is  limited  to  the  provision  with  reference  to  the  right 
of  the  guardian  to  maintain  an  action  for  injury  to  his  ward. 

If  this  action  was  one  for  damages  for  injuries  which  the  minor 
survived,  no  difficulty  would  be  encountered;  for  at  common 
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law  the  infant  plaintiff  sued  by  guardian  ad  litem,  -while  under 
our  statutes  he  appears  by  his  general  guardian  or  his  guardian 
ad  litem.  (Rev.  Codes,  sees.  3599,  6481 ;  Flaherty  v.  Butte  El. 
Ry.  Co.,  40  Mont.  454,  135  Am.  St.  Rep.  630,  107  Pac.  416.) 
The  fact  that  this  action  is  brought  to  recover  damages  for  in- 
juries which  resulted  in  the  death  of  the  minor,  and  that  the 
action  was  not  commenced  until  after  the  minor's  death,  pre- 
sents the  difficulties  which  confront  us.  Counsel  for  appellants 
insist  that  in  an  action  of  this  character  the  provisions  of  sec- 
tion 6485  are  controlling,  and  the  action  must  be  prosecuted 
by  the  guardian,  the  only  logical  conclusion  from  which  is  that, 
if  at  the  time  of  his  death  the  minor  did  not  have  a  guardian, 
the  action  cannot  be  maintained  at  all,  and  Bond  v.  United  Rail- 
roads, 159  Cal.  270,  Ann.  Cas.  1912C,  50,  113  Pac.  366,  is  cited 
as  apparently  approving  such  a  conclusion.  However,  an  ex- 
amination of  the  case  just  cited  discloses  that  the  only  contro- 
verted question  before  the  California  court  for  decision  related 
to  the  measure  of  damages  in  an  action  by  a  mother  for  the 
death  of  her  son,  and  that  the  observation  upon  section  376  of 
the  California  Code  of  Civil  Procedure  was  pure  dictum.  In 
the  elaborate  briefs  submitted  by  counsel  not  a  case  is  called  to 
our  attention  which  determines  the  question  now  under  consid- 
eratioUy  and  we  doubt  whether  a  case  of  that  character  can  be 
found.  California,  Indiana,  Washington,  and  probably  other 
states,  have  statutes  identical  with,  or  similar  to,  our  section 
6485  above,  but  apparently  the  particular  question  now  raised 
by  appellants  has  not  been  considered  or  determined. 

We  preface  our  remarks  by  saying  that  we  think  the  evidence 
sufficient  to  show  that  Omer  Haddox  survived  his  injuries  for 
[1]  an  appreciable  length  of  time,  and  therefore  he  had  a 
cause  of  action  for  damages  for  the  injuries  sustained,  assuming 
for  the  present  that  his  injuries  were  caused  proximately  by 
the  negligence  of  the  defendants.  {DiUon  v.  Oreat  Northern 
Ry.  Co.,  38  Mont.  485,  100  Pac.  960 ;  Kellow  v.  Central  Iowa  Ry. 
Co.,  68  Iowa,  470,  56  Am.  Rep.  858,  23  N.  W.  740,  27  N.  W. 
466.)  If  there  is  any  right  of  action  disclosed  by  this  complaint, 
it  is  the  identical  right  which  Omer  Haddox  had  at  the  time 
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of  his  death,  but  to  enforce  which  no  action  had  been  commenced 
during  his  lifetime.  At  common  law  such  a  right  of  action 
literally  died  with  the  decease  of  the  injured  party  {Dillon  v. 
Oreat  Northern  Ry,  Co.,  above),  and  could  not  thereafter  be 
revived  or  prosecuted  by  anyone.  That  rule  is  in  force  in  this 
state  to-day,  unless  it  has  been  abrogated  by  statute.  It  is  clear 
that  the  rule  was  not  affected  by  section  6485.  That  section  is 
not  in  any  sense  a  survival  statute,  and  cannot  be  appealed  to 
by  anyone  as  authority  to  maintain  an  action  of  this  character. 
But  section  6494,  Revised  Codes,  provides  that  an  action  or  cause 
of  action  shall  not  abate  by  the  death  of  a  party,  but  shall  in 
all  cases  where  a  cause  of  action  arose  in  favor  of  such  party 
prior  to  his  death  survive  and  be  maintained  by  his  representa- 
tives, and,  in  case  such  action  has  not  been  begun,  it  may  be 
begun  in  the  name  of  his  representative ;  and,  in  case  the  action 
was  begun  prior  to  his  death,  the  court  on  motion  will  permit 
his  representative  to  be  substituted  and  the  action  to  proceed 
in  his  name.  But  it  is  most  earnestly  urged  that  this  section 
does  not  effect  a  survival  of  an  action  for  personal  injury ;  that 
it  applies  only  to  causes  of  action  which  survived  at  common 
law,  and  many  cases  are  cited  in  support  of  this  contention : 

Slauson  v.  Schwabacher,  4  Wash.  783,  31  Am.  St.  Rep.  948, 
31  Pac.  329,  involved  only  the  question  of  the  assignability  of 
a  claim  for  damages. 

In  Jones  v.  Miller,  35  Wash.  499,  77  Pac.  811,  the  court  had 
under  consideration  section  5695,  Ballinger's  Annotated  Codes, 
which  provides:  **A11  other  causes  of  action  by  one  person 
against  another,  whether  arising  on  contract  or  otherwise,  sur- 
vive to  the  personal  representatives."  Standing  alone,  the 
meaning  of  that  section  would  be  difficult  to  determine;  but 
when  it  is  read  in  connection  with  section  703,  Hill's  Code  of 
Washington, — a  section  which  immediately  preceded  it  in  the 
original  Act, — other  sections  of  the  Washington  Code  and  the  his- 
tory of  the  legislation  in  that  state  upon  the  subject,  beginning 
with  the  Act  of  1869,  it  becomes  apparent  that  section  5695  does 
not  include  actions  for  purely  personal  torts.  Section  5695 
deals  with  actions  by  or  against  administrators  and  executors; 
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but  in  the  same  Code  of  Washington,  in  treating  of  parties  to 
civil  actions,  is  found  section  193,  which  provides  that  "no  ac- 
tion shall  abate  by  death  of  the  party,  if  the  cause  of  action 
survive  or  continue.**  Construing  these  several  statutes  to- 
gether in  the  light  of  their  history,  and  the  correctness  of  the 
Washington  court's  conclusion  is  manifest  at  once. 

In  Schreiber  v.  Sharpless,  110  U.  S.  76,  28  L.  Ed.  65,  3  Sup. 
Ct.  Rep.  423,  the  question  presented  was  whether  an  action  for 
penalties  and  forfeitures  under  the  copyright  law  survives  by 
virtue  of  section  955,  United  States  Revised  Statutes  (U.  S. 
Comp.  Stats.  1901,  p.  697).  That  section  provides  for  the  sub- 
stitution of  an  administrator  "in  case  the  cause  of  action  sur- 
vives by  law.'*  The  court  held  that  an  action  for  penalties 
and  forfeitures  abated  with  the  death  of  the  wrongdoer  at  com- 
mon law,  and  that  section  955  does  not  work  the  survival  of 
such  an  action. 

In  Martin's  Admr.  v.  Baltimore  <Sf  Ohio  JS.  Co.,  151  U.  S.  673, 
38  L.  Ed.  311,  14  Sup.  Ct.  Rep.  533,  a  statute  of  West  Virginia 
modeled  after  Lord  Campbell's  Act,  and  another  statute  whose 
terms  are  apparently  conflicting,  were  considered.  The  conclu- 
sion reached  was  that,  considering  the  several  provisions  of  the 
West  Virginia  statute  together,  it  was  apparent  that  the  legis- 
lature intended  to  provide  the  procedure  only,  and  not  to  effect 
the  survival  of  an  action  which  did  not  survive  at  common  law. 
However,  there  was  an  able  dissenting  opinion  by  Justice  Har- 
lan, the  logic  of  which  commends  itself  to  the  critical  mind. 
The  like  conclusion  was  reached  in  Flinn  v.  Perkins,  32  L.  J. 
Q.  B.  10,  where  the  English  Law  Procedure  Act  was  construed, 
which  contains  a  clause  similar  to  that  found  in  section  955, 
United  States  Revised  Statutes,  above. 

In  Schmidt  v.  Menasha  Woodenware  Co,,  99  Wis.  300,  74  N. 
W.  797,  a  statute  modeled  after  Lord  Campbell's  Act  was  con- 
sidered, but,  since  statutes  of  that  character  are  not  survival 
statutes  in  any  sense  of  the  term,  that  case  is  not  of  any  moment 
here. 

In  Baltimore  &  Ohio  B.  Co,  v.  Bitchie,  31  Md.  191,  a  statute 
of  that  state  enacted  in  1785   (Laws  1785,  c.  80)   was  under 
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consideration.  The  statute  is  in  very  general  terms,  but  the 
Maryland  court  held  that  it  was  not  intended  to  prevent  the  abate- 
ment of  actions  which  abated  at  common  law,  and  that  con- 
struction was  accepted  by  the  supreme  court  of  the  United 
States  in  Martin's  Admr.  v.  Baltimore  ds  Ohio  R.  Co.,  above. 
Whether  the  Maryland  court's  conclusion  is  right  or  wrong  ia 
not  very  material  here ;  for  in  so  far  as  it  differs  from  our  own 
conclusion  upon  our  statute,  we  decline  to  follow  it. 

Reference  is  also  made  to  Lynde  v.  Wakefield,  19  Mont.  23, 
47  Pac.  5.  That  was  an  action  by  Mrs.  Black  to  recover  her 
dower  interest  in  certain  real  estate,  and  for  rents  and  profits. 
She  prevailed  in  the  lower  court,  and  the  defendant  appealed, 
but  before  the  cause  was  heard  in  this  court  Mrs.  Black  died, 
and  the  administrator  of  her  estate  asked  to  be  substituted.  The 
motion  was  contested  upon  the  ground  that  Mrs.  Black's  right 
of  action  abated  wijh  her  death.  In  determining  the  contro- 
versy thus  raised,  this  court,  speaking  through  Chief  Justice 
Pemberton,  said:  "This  cause  was  commenced  under,  and  must 
be  determined  by,  the  provisions  of  section  22,  page  63,  Code 
of  Civil  Procedure,  Compiled  Statutes  of  1887."  After  refer- 
ring to  the  common-law  rule  under  which  the  action  would  have 
abated,  the  court  proceeded:  **But  we  think  under  our  statute 
and  the  great  weight  of  authority  a  diflferent  rule  prevails  in 
equity."  Works  on  equity  are  then  appealed  to,  and  the  con- 
clusion of  the  court  is  announced  as  follows:  **We  are  therefore 
of  the  opinion  under  our  system  of  jurisprudence,  where  we  have 
*but  one  form  of  civil  action  for  the  enforcement  or  protection 
of  private  rights,  and  the  redress  or  prevention  of  private 
wrongs  which  shall  be  [the]  same  at  law  and  in  equity'  (sec- 
tion 1,  Chapter  1,  Code  of  Civil  Procedure,  Compiled  Statutes 
of  1887),  and  where  law  and  equity  are  merged  in  the  same 
tribunals,  that  the  right  to  prosecute  this  suit  for  the  collection 
of  the  rents  and  profits  of  the  dower  estate  of  Mary  A.  Black 
survives  to  her  legal  representative."  It  is  urged  upon  us  that, 
if  Mrs.  Black's  action  survived  under  section  22  of  the  Compiled 
Statutes,  there  was  not  any  occasion  for  the  court  to  appeal  to 
the  rule  in  equity,  and  with  this  we  agree.    But,  if  the  court 
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had  studied  the  history  of  our  legislation  upon  the  subject  of 
survival  of  actions,  we  are  confident  the  same  result  would  have 
been  reached  without  reference  to  any  work  on  equity. 

It  will  thus  be  seen  that  not  a  case  cited  above,  with  the  pos- 
sible exception  of  Baltimore  it  Ohio  R.  Co.  v.  Ritchie,  is  an  au- 
thority upon  the  proper  construction  to  be  given  to  a  statute 
like  our  section  6494  above.  The  language  of  that  section  is  so 
comprehensive  and  its  meaning  so  apparent  that  it  would  seem 
to  need  no  construction. 

It  is  not  the  province  of  a  court  to  say  that  the  legislature 
did  not  mean  what  the  language  employed  clearly  indicates,  un- 
less a  consideration  of  other  provisions,  or  the  history  of  the 
Act,  makes  clear  a  meaning  contrary  to  that  which  the  Act  alone 
would  seem  to  indicate.  There  is  not  anything  in  other  provisions 
of  our  Codes  to  indicate  that  the  legislature  intended  the  lan- 
guage employed  to  be  given  a  restricted  ^meaning  or  a  limited 
application,  while  the  history  of  the  measure  very  clearly  in- 
dicates a  contrary  purpose.  Prior  to  1883  we  had  on  our  stat- 
ute books  a  section  which  provided  that  an  action  does  not  abate 
by  the  death  of  a  party  *'if  the  cause  of  action  survive  or  con- 
tinue.'' (Section  22,  First  Div.,  Rev.  Stats,  of  1879.)  That 
statute  was  similar  to  those  considered  in  the  cases  above,  ex- 
cept the  Maryland  and  Wisconsin  cases.  By  an  Act  approved 
March  7,  1883  (Laws  1883,  p.  98),  section  22  above  was  repealed, 
and  in  its  stead  was  substituted  the  statute  as  we  have  had  it 
ever  since,  and  as  it  is  found  at  the  present  time  in  section  6494 
above.  If  it  was  the  intention  of  the  legislature  that  only  such 
causes  of  action  should  survive  as  survived  at  common  law,  then 
the  Act  of  1883  is  meaningless;  for  section  22  of  the  Revised 
Statutes  designated  the  parties  who  might  maintain  any  action 
which  did  survive  and  provided  the  procedure.  The  new  Act 
of  1883  did  nothing  more,  if  the  contention  of  counsel  for  ap- 
pellants is  sustained.  But  we  are  not  at  liberty  to  assume  that 
in  repealing  one  statute  and  substituting  another  therefor  the 
legislature  was  indulging  in  mere  idle  pastime.  If  section  22 
of  the  Revised  Statutes  of  1879  expressed  the  legislative  will, 
then  there  was  not  any  occasion  for  a  substitution  of  another 
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for  it;  and  the  fact  that  the  substitution  was  made  is  evidence 
suflScient  that  the  provisions  of  section  22  were  not  satisfactory. 
It  will  be  observed  that  section  22  was  not  a  survival  statute  at 
all.  It  merely  designated  the  parties  who  might  pursue  an 
action  which  did  survive,  leaving  the  common-law  rule  in  full 
force  and  effect.  By  the  Act  of  1883  an  entirely  new  rule  was 
substituted.  That  Act  is  a  general  survival  statute,  by  the  terms 
of  which  in  all  cases  where  a  cause  of  action  arose  in  favor  of  a 
party  prior  to  his  death  such  cause  of  action  shall  not  abate 
but  shall  survive  and  be  maintained  by  the  personal  represent- 
ative of  the  party.  If  the  purpose  which  animated  the  legis- 
lature in  passing  the  Act  of  1883  was  not  to  substitute  a 
general  survival  statute  for  the  common-law  rule,  then  it  seems 
impossible  that  any  reason  whatever  can  be  assigned  for  the 
legislative  action.  We  are  satisfied,  however,  that  our  construc- 
tion is  correct;  that  section  6494  comprehends  tort  actions  as 
well  as  others,  and  that  if  this  history  of  our  legislation  had  been 
called  to  the  attention  of  the  court  in  Lynde  v.  Wakefield,  above, 
that  case  would  have  been  determined  upon  the  statute  alone. 

In  so  far  as  section  6485  authorizes  a  guardian  to  prosecute 
an  action  for  injury  to  his  ward,  it  relates  only  to  such  an  action 
as  the  minor  has  during  his  lifetime ;  while,  in  case  of  the  death 
of  the  minor,  his  action  or  right  of  action  survives  and  is  to  be 
maintained  by  his  personal  representative — in  this  instance  by 
the  administrator  of  his  estate.  To  say  that  after  the  death 
of  a  minor  his  guardian  may  maintain  an  action  for  injuries 
which  accrued  to  the  ward  in  his  lifetime  involves  the  legal  ab- 
surdity that  there  may  be  a  guardian  without  a  ward.  It  would 
seem  that  the  death  of  the  ward  would  terminate  the  guardian- 
ship, except  for  the  purpose  of  a  settlement  and  possibly  such 
other  proceedings  as  the  guardian,  acting  as  a  trustee  of  the 
estate  in  his  hands,  might  take.  Certainly  it  was  never  intended 
that  the  guardian  might  maintain  an  action  for  damages  arising, 
from  the  wrongful  injury  to  the  ward,  and  that  the  administrator 
of  the  ward's  estate  might  maintain  another  action  for  the  same 
cause;  and,  since  the  administrator  is  specifically  authorized 
to  maintain  the  action  which  the  minor  could  have  maintained 
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if  he  had  survived  his  injury,  it  follows  that,  whatever  meaning 
is  to  be  given  to  section  6485,  it  cannot  be  made  to  comprehend 
an  action  of  the  character  of  the  one  before  us.  Just  what  is 
meant  by  the  provision  in  section  6485  which  gives  the  guardian 
a  right  of  action  for  the  death  of  his  ward  need  not  be  deter- 
mined, as  it  is  not  involved  in  this  action.  Doubtless  the  con- 
struction given  to  a  similar  provision  by  the  supreme  court  of 
Indiana  in  Louisville,  N.  A.  dt  C.  By.  Co,  v.  Ooodykoontz,  119 
Ind.  Ill,  12  Am.  St.  Rep.  371,  21  N.  E.  472,  is  correct. 

2.  For  the  purposes  of  this  appeal,  we  may  agree  with  counsel 
[2]  for  appellants  that  the  complaint  in  this  action  shows  upon 
its  face  that  Omer  Haddox  was  guilty  of  negligence  which  con- 
tributed to  his  injuries.  But  in  jurisdictions  where  the  doctrine 
of  the  last  clear  chance  prevails,  as  it  does  in  this  state,  it  is  not 
fatal  to  a  complaint  that  contributory  negligence  on  the  part  of 
the  plaintiflf  appears  and  a  plea  of  contributory  negligence  is  not 
a  defense  if  the  action  is  brought  upon  the  theory  that,  notwith- 
standing such  negligence,  the  defendant  had  the  last  opportunity 
to  avoid  the  injury,  and  failed  to  exercise  it.  The  rule  of  plead- 
ing in  cases  which  do  not  invoke  the  doctrine  of  the  last  clear 
chance  does  not  have  any  application  in  the  present  case,  which 
depends  entirely  upon  that  doctrine. 

For  the  purposes  of  this  case  we  may  agree  with  counsel  for 
appellants  that,  if  the  negligence  of  plaintiff  concurs  with  that 
of  the  defendant  up  to  and  producing  the  injury,  no  recov- 
ery can  be  had,  for  under  such  circumstances  there  could  not 
be  room  for  the  application  of  the  doctrine  of  the  last  clear 
chance ;  but  we  think  the  evidence  in  this  case  sufficient  to  go  to 
the  jury  as  tending  to  show  that  after  Omer  Haddox  negligently 
went  within  striking  distance  of  the  train,  the  engineer  had  a 
last  clear  opportunity  to  avoid  striking  him. 

3.  But  appellants  further  insist  that  the  allegations  of  this 
[3]  complaint  are  insufficient  to  state  a  cause  of  action  based 
upon  the  doctrine  of  the  last  clear  chance,  and  for  the  purposes 
of  this  appeal  we  may  concede,  without  deciding,  that  the  rule 
announced  by  the  Virginia  court  in  Hortenstein  v.  Virginia  etc. 
Ry.  Co.  (Sup.  Ct.  App.),  102  Va.  914,  47  S.  E.  996,  is  correct 
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and  applicable  here.  It  was  there  held  that  as  to  a  trespasser 
the  railway  company  cannot  be  held  responsible  for  his  injuries, 
unless  it  appears  that  after  the  company  discovered  his  peril 
it  could,  in  the  exercise  of  ordinary  care,  have  avoided  the 
injury.  The  Virginia  court,  however,  was  stating  a  rule  of 
substantive  law  rather  than  a  rule  of  pleading.  But  assume 
that  its  declaration  correctly  states  the  rule  of  pleading. 
It  is  but  another  way  of  saying  that,  after  the  railway  com- 
pany discovered  the  trespasser's  peril,  it  negligently  ran  him 
down  and  injured  him.  The  particular  form  of  expression 
is  not  of  any  consequence,  if  the  charge  of  negligence  after 
peril  discovered  is  made  to  appear.  The  complaint  in  the  pres- 
ent  instance  sets  forth  quite  fully  the  facts  showing  the  peril 
in  which  Omer  Haddox  had  placed  himself,  and  then  alleges 
''that  the  said  defendant  engineer  did  see  the  boy  Omer 
Haddox  in  the  path  of  his  engine,  and  did  see  that  the  said 
boy  was  in  danger  of  being  struck  by  the  said  engine,  and  that 
the  boy  was  unobservant  of  the  approach  of  said  engine;  that 
he  then,  after  so  seeing  the  boy  in  danger,  negligently  drove  the 
said  engine  against  the  said  boy,  inflicting  grievous  bodily  in- 
jury upon  the  said  boy,  from  which  grievous  bodily  injury  the 
said  boy  died  an  appreciable  time  after  the  injury  was  so  in- 
flicted upon  him."  We  think  this  is  sufficient  to  meet  the  re- 
quirements of  the  rule  announced  in  Pvllen  v.  City  of  Butte, 
38  Mont.  194,  21  L.  R.  A.,  n.  s.,  42,  99  Pac.  290;  see,  also,  6 
Thompson  on  Negligence,  sees.  7447,  7466. 

Upon  the  question  whether  the  engineer,  after  discovering  the 
[4]  boy's  peril,  exercised  ordinary  care  to  avoid  striking  him, 
the  evidence  is  conflicting,  and  with  the  jury's  determination 
we  cannot  interfere.  The  question  had  to  be  determined  by  a 
consideration  of  the  personnel  of  the  witnesses,  their  apparent 
interest  in  the  controversy,  their  qualifications  to  give  expert  or 
opinion  evidence,  and  other  matters,  all  properly  cognizable 
under  the  generic  term  ''credibility." 

It  must  be  obvious  to  anyone  that  the  rule  announced  in 
Kenrion  v.  Oilmer,  4  Mont.  433,  2  Pac.  21,  and  followed  in  many 
[6]    later  cases,  particularly  in  Lynes  v.  Northern  Pacific  By. 
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Co.,  43  Mont.  317,  Ann.  Cas.  1912C,  183,  117  Pac.  81,  to  the 
effect  that,  if  it  appears  that  plaintiff's  own  act  caused  his 
injury,  he  must  show  ''that  in  doing  the  particular  act  he  was 
moved  by  those  considerations  for  his  own  safety  which  would 
actuate  a  reasonably  prudent  person,  similarly  situated,  to  do 
as  he  did,"  cannot  have  any  appliciition  in  an  action  based 
upon  the  doctrine  of  the  last  clear  chance;  it  being  confined 
exclusively  to  an  action  in  which  contributory  negligence  con- 
stitutes a  defense. 

4.  Touching  the  question  of  the  measure  of  damages,  counsel 
for  appellants  quote  from  Belding  v.  Black  Hills  &  Ft,  P,  B. 
Co.,  3  S.  D.  369,  53  N.  W.  750:  ''The  personal  representative 
[63  can,  in  our  opinion,  recover  no  damages  that  could  not 
have  been  recovered  by  the  deceased  had  he  survived  the  in- 
jury. He  cannot,  under  that  statute,  recover  for  the  loss  of  the 
life  of  the  deceased."  The  Dakota  court  was  considering  the 
measure  of  recovery  under  a  survival  statute  for  injuries  result- 
ing in  death  in  a  case  similar  to  the  one  now  before  us.  We 
agree  entirely  with  the  rule  as  stated  above,  which,  however,  is 
rather  in  negative  form.  The  court  proceeded:  "The  personal 
representative,  under  that  section,  can  only  recover  in  the  same 
manner  the  deceased  could  have  recovered  had  he  survived  the 
injury."  We  also  agree  with  that  court  in  its  further  enuncia- 
tion of  the  rule  as  stated  in  the  affirmative.  The  court  pro- 
pounds the  question,  "In  what  manner,  and  under  what  cir- 
cumstances, could  the  deceased  have  recovered  had  death  not 
ensued,"  and  then  answers  as  follows:  "He  could  have  recov- 
ered, in  addition  to  his  physical  and  mental  suffering,  for  loss 
of  time  and  employment,  the  expenses  of  medical  and  surgical 
attendance,  nursing,  etc.,  incident  to  the  injury."  The  same 
rule  is  announced  by  the  supreme  court  of  Pennsylvania  in 
Maker  v.  Philadelphia  Traction  Co.,  181  Pa.  391,  37  Atl.  571, 
in  an  action  by  the  administrator  of  the  estate  of  Agnes  Maher, 
deceased,  for  damages  for  injuries  which  resulted  in  her  death. 
The  court  said:  "It  logically  follows  that  the  damages  recov- 
erable by  her  personal  representative  should  be  the  same  as  she 
could  have  recovered  had  death  not  ensued.    Included  therein 
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are  damages  for  pain  and  suflpering  up  to  the  time  of  her  death, 
and  diminution  of  earning  power  during  a  period  of  life  which 
she  would  have  probably  lived  had  the  accident  not  happened. 
It  is  a  mistake  to  suppose  that  the  recovery  in  this  case  is  for 
the  death.  It  is  still  for  the  personal  injury."  After  quoting 
from  Moe  v.  Smiley,  125  Pa.  141,  3  L.  R.  A.  341,  17  Atl.  229, 
the  following:  "It  is  idle  to  say  that,  when  a  man  is  killed  by 
unlawful  violence,  it  is  not  an  injury  to  his  person" — the  cmirt 
continues:  **An  element  of  the  injury  in  such  case  is  the  total 
impairment  of  the  earning  power,  placed  beyond  the  possibility 
of  doubt  by  the  death,  and  hence  a  simpler  problem  for  the 
jury ;  but  the  measure  of  damages  therefor  is  the  same  as  if  the 
party  had  survived."  But  a  reference  to  decisions  from  other 
states  is  not  necessary,  for  the  same  general  rule  was  announced 
by  this  court  in  Beeler  v.  Butte  &  London  C.  Dev.  Co.,  41  Mont. 
465,  110  Pac.  528;  and  in  the  present  instance  the  court  very 
clearly  directed  the  jury  as  to  the  proper  measure  of  plaintiff's 
recovery,  in  an  instruction  which  follows  almost  verbatim  the 
language  of  the  instruction  approved  in  the  Beeler  Case. 

5.  At  the  request  of  defendants  the  trial  court  gave  an  in- 
struction (5A),  but  with  a  modification.  As  given,  it  directed 
[7]  the  jury  that  if  after  engineer  Barry  discovered  that 
Omer  Haddox  was  within,  or  going  within,  striking  distance, 
he  exercised  ordinary  care  to  avoid  injuring  him,  the  verdict 
should  be  for  the  defendants.  The  modification  made  by  the 
court  consisted  in  inserting  the  words  "or  going  within."  In- 
stead of  modifying  the  instruction  tendered,  the  court  should 
have  refused  it  altogether.  The  subject  had  been  fully  covered 
in  other  instructions  given,  one  of  which  (3A)  was  sufficient  in 
itself.  5A  is  not  erroneous,  but  it  should  not  have  been  given. 
If  it  served  any  purpose  at  all,  it  was  only  to  confuse  the  jury. 
But,  since  the  rule  of  law  was  so  explicitly  stated  in  instruction 
3A,  we  must  assume  that  the  jury  understood  that  the  defend- 
ants' duty  arose  only  after  the  boy  was  discovered  in  a  position 
of  periL 

We  have  treated  the  questions  which  seem  to  us  to  demand 
particular  attention;  and,  finding  no  reversible  error,  it  is  or- 
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dered  that  the  judgment  and  order  denying  defendants  a  new 
trial  be  and  they  are  affirmed.  Affirmed, 

Mr.  Chief  Justice  Brantly  eoncnrs. 

Mr.  Justice  Smith,  being  absent,  did  not  hear  the  argument, 
and  takes  no  part  in  the  foregoing  decision* 


HADDOX,  Rbspondbnt,  v.  NOETHERN  PACIFIC  RY.  CO. 

ST  AL.,  Appellants. 

(No.  3,156.) 
(Submitted  September   13,   1912.    Decided  October  3,   1912.) 

[127  Pac.  152.] 

Personal  Injuries  —  Railroads  —  Trespassers  —  Instructions  — 
Duty  of  Engineer — Immaterial  Modification. 

1.  Held,  that  the  modification  of  an  instruction  offered  br  defend- 
ants in  a  personal  injury  action,  by  eliminating  the  word  ^'actually" 
in  a  sentence  which  declared  that  the  duty  of  defendant  locomotive 
engineer  to  make  all  reasonable  efforts  to  avoid  striking  the  person 
injured  while  walking  on  or  near  a  railway  track,  did  not  arise  until 
defendant  had  actually  discovered  the  former  in  a  position  of  peril, 
was  immaterial,  the  modification  neither  adding  to  nor  |aking  away 
anything  from  the  instruction. 

Appeal  from  District  Court,  Silver  Bow  County;  J.  J.  Lynch, 
Judge. 

Action  by  Thomas  Haddox  against  the  Northern  Pacific  Rail- 
way Company  and  another.  From  a  judgment  for  plaintiff  and 
an  order  denying  a  motion  for  new  trial,  defendants  appeal. 
Affirmed. 

Messrs.  Ounn  &  Rasch,  for  Appellants,  submitted  a  brief; 
Mr.  Carl  Rasch  argued  the  cause  orally. 

The  only  question  which  is  presented  here  is  the  action  of  the 
trial  court  in  refusing  to  instruct  the  jury  that  the  duty  of 
the  defendant  engineer  to  make  all  reasonable  efforts  within 
his  power  to  stop  the  train  did  not  arise  until  he  actually  dis- 
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covered  the  deceased  in  a  position  of  peril.  That  such  is  the 
law  was  distinctly  announced  by  the  supreme  court  of  Utah  in 
the  case  of  PcUmer  v.  Oregon  Short  Line  R.  Co,,  S4  Utah,  466, 
16  Ann.  Cas.  237,  98  Pac.  689,  where  the  court  said:  **The  duty 
to  prevent  injury  arises  only  after  the  trespasser  is  actually 
discovered  in  a  place  of  danger,  and  not  from  the  time  he, 
by  the  exercise  of  ordinary  care,  might  or  ought  to  have  been 
discovered.'*  To  the  same  effect  is  Thomas  v.  C.  M.  &  St.  P.  By. 
Co,,  93  Iowa,  967,  61  N.  W.  967. 

In  behalf  of  Respondent  there  was  a  brief  by  Messrs.  Maury, 
Templeman  d  Davies,  and  oral  argument  by  Mr.  H.  Lowndes 
Maury. 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

This  action  was  brought  by  the  father  of  Omer  Haddox,  de- 
ceased, to  recover  damages  which  the  plaintiff  as  parent  suffered 
by  reason  of  the  death  of  his  son.  From  a  judgment  in  favor 
of  the  plaintiff  and  from  an  order  denying  them  a  new  trial, 
the  defendants  appealed. 

The  cayse  is  submitted  to  this  court  upon  the  briefs  in  Melzner, 
Admr.  v.  Northern  Pacific  Ry,  Co.  et  al.,  just  decided  [ante, 
p.  162,  127  Pac.  146],  for  a  determination  of  all  questions 
involved,  except  one.  Upon  the  questions  common  to  the  two 
cases  our  decision  in  the  Melzner  Case  determines  them  against 
the  appellants.  The  one  question  submitted  in  this  case  which 
was  not  considered  in  the  Melzner  Case  arises  upon  the  action  of 
the  trial  court  in  modifying  an  instruction  tendered  by  the 
defendants,  to  the  effect  that  the  duty  of  Engineer  Barry  to 
make  all  reasonable  efforts  to  avoid  striking  the  boy  did  not 
arise  until  Barry  actuMy  discovered  the  boy  in  a  position  of 
peril.  The  trial  court  modified  the  offered  instruction  by  strik- 
ing out  the  word  ** actually,"  and  error  is  predicated  upon  that 
action.  The  presence  of  the  word  "actually"  in  the  instruction 
did  not  add  anything,  and  its  elimination  did  not  take  away 
anything  from  the  instruction.    "Discovered"  means  actually 
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discovered)  and  ''actually  discovered"  does  not  mean  more  than 
"discovered." 
The  judgment  and  order  are  afBrmed. 

Mb.  Chief  Justice  Brantly  concurs. 

Mb.  Justice  Smith  did  not  hear  the  argument  and  takes  no 
part  in  the  foregoing  decision. 


STATE  EX  BEL.  McOOWAN  et  al.,  Relators,  t;.  SEDGWICK, 

County  Clerk,  Respondent. 

(No.  3,242.) 
(Submitted  October  5,  1912.    Decided  October  9,  1912.) 

[127   Pfcc.   94.] 

Office  and  Officers — County  Commissioners — Vacancies — Term  of 
Appointees — Statuses — Constitution — Construction — Elections 
— Mandamus. 


Countj  Commiflflionen — ^Vacancies — ^Term  of  Appointee. 

1.  Held,  that  the  rule  that  persons  appointed  to  llll  yacancies  in 
Btate.  district  and  county  offices  shall  hold  only  until  the  next  general 
election  applies  as  well  to  the  office  of  county  commissioner;  held, 
further,  that  that  portion  of  section  2883,  Bevised  Oodes,  authorizing 
an  appointment  for  the  unexpired .  term  of  a  county  commissioner  is 
invalid,  if  such  unexpired  term  extends  beyond  the  first  Monday  in 
Januazy  next  succeeding  a  general  election. 

Constitution — Construction. 

2.  The  Constitution  must  be  construed  in  the  light  of  previous  his- 
tory and  surrounding  circumstances. 

Original  application  for  writ  of  mandate  by  the  state,  on  the 
relation  of  Francis  H.  McQowan  and  another,  against  J.  Lee 
Sedgwick,  county  derk  of  Chouteau  county,  to  coQipel  respond- 
ent to  file  certain  certificates  of  nominations' for  public  office, 
and  to  print  the  names  of  the  candidates  on  the  official  ballot. 
Peremptory  writ  granted. 

Messrs.  Stranahan  &  Stranahan,  for  Relators,  submitted  a 
brief;  Mr.  F.  E.  8tran€than  argued  the  cause  orally. 
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In  behalf  of  Respondent,  there  was  a  brief  by  Mr,  Albert  J. 
Odlen,  Attorney  General,  and  Mr,  W,  H,  Poorman,  Assistant 
Attorney  General,  and  oral  argument  by  the  latter. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

E.  M.  Kennedy  and  Thomas  Dowen  were  duly  elected  county 
commissioners  of  Chouteau  county  for  the  terms  expiring,  re- 
spectively, on  the  first  Monday  in  January,  1915,  and  1917. 
They  qualified  as  such  and  entered  upon  the  discharge  of  their 
duties;  but  upon  the  creation  of  Blaine  and  Hill  counties  these 
men  resigned,  and  the  judge  of  the  district  court  of  the  twelfth 
judicial  district  in  and  for  Chouteau  county  appointed  H.  J. 
Wackerlin  **to  fill  the  unexpired  term  of  E.  M.  Kennedy,"  and 
John  V.  Carroll  *' to  fill  the  unexpired  term  of  Thomas  Dowen," 
and  each  of  these  appointees  duly  qualified  and  entered  upon 
the  discharge  of  his  duties,  and  is  now  serving  as  county  com- 
missioner of  Chouteau  county.  At  a  regular  county  conven- 
tion of  the  Democratic  party  of  Chouteau  county,  called  to 
nominate  candidates  for  the  various  county  offices  to  be  filled 
at  the  ensuing  general  election  in  November  of  this  year,  relator 
McGowan  was  duly  nominated  a  candidate  for  the  office  ot 
county  commissioner  to  fill  the  unexpired  term  of  Thomas 
Dowen,  and  at  a  like  convention  of  the  Progressive  party  relator 
Lewis  was  nominated  a  candidate  to  fill  the  unexpired  term  of 
E.  M.  Kennedy.  Each  of  these  nominees  is  qualified  to  hold 
the  office  to  which  he  aspires  in  case  of  his  election.  When  the 
certificate  of  nomination  for  each  of  these  nominees  was  pre- 
sented to  the  county  clerk  of  Chouteau  county,  he  refused  to 
file  it,  and  announced  his  determination  not  to  print  the  name 
of  either  upon  the  official  ballot;  proceeding  upon  the  theory 
that  each  of  the  persons  appointed  by  the  district  judge  held 
for  the  residue  of  the  term  of  the  person  whom  he  succeeded. 
An  original  application  for  mandate  was  made  to  this  court. 
The  alternative  writ  issued,  and  upon  the  return  the  respondent 
clerk  appeared  by  general  demurrer  and  motion  to  quash,  and 
the  cause  was  submitted  for  final  determination;  it  being  an- 
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nounced  in  open  court  that  the  affidavit  for  the  writ  correctly 
states  the  facts. 

The  question  presented  is:  Does  the  person  appointed  to  fill 
a  vacancy  in  the  office  of  county  commissioner  hold  during  the 
[1]  remainder  of  the  unexpired  term  of  the  man  whose  posi- 
tion he  is  appointed  to  fill,  when  such  unexpired  term  extends 
beyond  the  first  Monday  in  January  next  succeeding  a  general 
election  t  The  several  provisions  of  our  state  Constitution  cov- 
ering the  tenure  in  office  of  one  appointed  to  fill  a  vacancy  in 
an  elective  office  are:  Section  7,  Article  VII:  "If  the  office  of 
Secretary  of  State,  State  Auditor,  State  Treasurer,  Attorney 
General,  or  Superintendent  of  Public  Instruction  shall  be  va- 
cated by  death,  resignation  or  otherwise,  it  shall  be  the  duty 
of  the  Governor  to  fill  the  same  by  appointment,  and  the  ap- 
pointee shall  hold  his  office  until  his  successor  shall  be  elected 
and  qualified."  Section  34,  Article  VIII:  ''Vacancies  in  the 
office  of  Justice  of  the  Supreme  Court,  or  judge  of  the  district 
court,  or  clerk  of  the  Supreme  Court,  shall  be  filled  by  appoint- 
ment, by  the  Governor  of  the  state,  and  vacancies  in  the  offices 
of  county  attorneys,  clerk  of  the  district  court,  and  justices  of 
the  peace  shall  be  filled  by  appointment  by  the  board  of  county 
commissioners  of  the  county  where  such  vacancy  occurs.  A 
person  appointed  to  fill  any  such  vacancy  shall  hold  his  office 
until  his  successor  is  elected  and  qualified."  Section  4,  Article 
XVI:  "A  vacancy  in  the  board  of  county  commissioners  shall 
be  filled  by  appointment  by  the  judge  of  the  judicial  district 
in  which  the  vacancy  occurs."  Section  5,  Article  XVI:  "Va- 
cancies in  all  county,  township  and  precinct  offices,  except  that 
of  county  commissioners,  shall  be  filled  by  appointment  by  the 
board  of  county  commissioners,  and  the  appointee  shall  hold  his 
office  until  the  next  general  election."  In  case  the  governor 
resigns,  "the  duties  and  emoluments  of  the  office  for  the  residue 
of  the  term"  devolve  upon  the  lieutenant-governor.  (Art.  VII, 
sec.  14.)  It  will  be  seen  that  the  only  instance  in  which  authority 
is  given  to  one  called  upon  to  fill  a  vacancy  to  hold  for  the 
residue  of  the  term  is  in  case  of  a  vacancy  in  the  office  of 
governor,  and  in  that  instance  the  lieutenant-governor  becomes 
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governor  by  right  of  succession,  and  not  of  appointment.  In 
every  instance  of  appointment  to  fill  a  vacancy  in  an  elective 
office,  unless  an  exception  be  made  in  the  office  of  county  com- 
missioner, the  Constitution  specifically  limits  the  tenure  of  the 
appointee  to  the  next  general  election  or  until  his  successor  is 
elected  and  qualified;  and  the  phrase  ''until  his  successor  is 
elected  and  qualified"  is  literally  construed  by  the  Constitution 
itself,  in  the  concluding  sentence  of  section  34  of  Article  YIII : 
''A  person  elected  to  fill  a  vacancy  shall  hold  office  until  the 
expiration  of  the  term  for  which  the  person  he  succeeds  was 
elected";  for,  if  an  appointee  holds  for  the  residue  of  the  term, 
then  there  could  never  be  ''a  person  elected  to  fill  a  vacancy" 
if  an  appointment  had  been  made.  That  sentence  is  intelligible 
only  upon  the  theory  that  the  appointee  holds  only  until  the 
next  general  election  or  until  the  person  elected  for  the  residue 
of  the  term  qualifies. 

While  the  policy  of  the  law  is  not  a  controlling  factor  in  de- 
termining the  meaning  of  constitutional  or  statutory  provisions, 
it  is  persuasive.  A  reference  to  the  several  provisions  of  the 
Constitution  above  discloses  that  in  every  instance  of  a  vacancy 
in  an  elective  office,  where  the  vacancy  is  to  be  filled  by  appoint- 
ment, the  appointee  shall  hold  only  until  the  people  who  elected 
his  predecessor  have  the  first  opportunity  to  fill  the  office  with 
a  person  of  their  own  choice;  and  this  rule  is  general,  applies 
to  every  state,  district  and  county  office,  unless  an  exception  is 
made  in  favor  of  one  appointed  to  a  vacancy  in  the  office  of 
county  commissioner.  There  is  not  any  reason  apparent  or 
suggested  why  an  exception  in  his  favor  should  be  made,  and 
that  there  is  not  any  express  exception  is  conceded.  But  it  is 
argued  that  the  tenure  of  such  an  appointee  is  not  specifically 
fixed,  and  therefore  the  a[uthority  given  the  district  judge  to  fill 
the  vacancy  implies  the  power  to  fill  the  office  for  the  residue 
of  the  term. 

Whether  our  Constitution  fails  to  define  the  tenure  of  one  ap- 
pointed  to  fill  a  vacancy  in  the  office  of  county  commissioner 
depends  upon  the  construction  to  be  given  to  the  language  of 
section  5  of  Article  XYI  above.    Counsel  for  respondent  insist 
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that  this  section  excepts  county  commissioners  from  the  list 
of  appointees  who  hold  only  until  the  next  general  election; 
while  counsel  for  relator  urge  that  the  exemption  clause  applies 
only  to  the  appointing  power.  The  language  is  somewhat  in« 
definite,  and  yet,  in  view  of  the  fact  that  in  the  preceding  section 
of  that  Article  the  district  judge  is  designated  as  the  authority 
to  fill  a  vacancy  in  the  office  of  county  conmiissioner  by  appoint- 
ment,  and  there  is  not  anything  said  as  to  the  term  of  the  ap- 
pointee ;  that  it  would  be  manifestly  improper  to  permit  the  board 
of  county  commissioners  to  appoint  one  to  a  vacancy  on  that 
board,  and,  indeed,  in  the  present  instance  there  was  not  any 
board  in  existence  after  Kennedy  and  Dowen  resigned;  and  in 
view  of  the  general  policy  expressed  by  the  Constitution  with 
respect  to  every  other  elective  office,  and  the  general  policy  of 
our  government  that  as  to  officers  who  are  elected  ''the  theory, 
of  our  law  is  that  officers  shall  be  elected  whenever  it  can  be 
conveniently  done,  and  that  appointments  to  office  will  be  tol- 
erated only  in  exceptional  cases"  {Bice  v.  Stevens,  25  Ean. 
302),  we  think  the  language  of  section  5,  Article  XVI  above, 
should  be  read  with  the  language  quoted  from  section  4  of  the 
same  Article,  and  the  meaning  expressed  as  follows:  Vacancies 
in  all  county,  township  and  precinct  offices  shall  be  filled  by 
appointment,  and  the  appointee  shall  hold  his  office  until  the 
next  general  election;  vacancies  in  the  office  of  county  com- 
missioner shall  be  filled  by  appointment  by  the  district  judge 
of  the  district  in  which  the  vacancy  occurs ;  and  vacancies  in  all 
other  such  offices  shall  be  filled  by  appointment  by  the  board  of 
county  commissioners. 

It  is  an  elementary  rule  that  Constitutions  are  to  be  construed 
[2]  in  the  light  of  previous  history  and  the  surrounding  cir- 
cumstances. {People  ex  rd.  Kennedy  v.  CHes,  25  Mich.  83.) 
Taming  to  the  provisions  of  law  in  force  at  the  time  the  Con- 
stitution was  adopted,  we  find  in  the  Compiled  Statutes  of  1887 
the  following: 

**Sec.  1589.  Whenever  any  vacancy  shall  occur  in  any  county 
or  precinct  office,  except  county  commissioners,  the  county  com- 
missioners of  the  county  where  such  vacancy  occurs  shall  appoint 
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some  suitable  person  to  perform  the  duties  thereof,  until  the 
next  general  election. 

"Sec.  1590.  Whenever  a  vacancy  shall  occur  at  any  time  in 
the  oflSce  of  territorial  treasurer,  auditor,  superintendent  of  pub- 
lic instruction,  or  district  attorney,  the  Governor,  by  and  with 
the  advice  and  consent  of  the  legislative  council  shall  appoint 
some  suitable  person  to  perform  the  duties  of  such  office;  and 
when  a  vacancy  shall  occur  in  the  office  of  county  commissioner 
the  probate  judge  shall  appoint  some  suitable  person  to  perform 
the  duties  of  such  office;  such  officers,  so  appointed,  shall  hold 
their  respective  offices  until  the  general  election  next  following 
such  appointment." 

It  will  be  seen  that  there  was  not  any  exception  whatever 
to  the  rule  that  one  appointed  to  fill  a  vacancy  in  an  elective 
office  should  hold  the  office  only  until  the  next  general  election ; 
and,  in  the  absence  of  express  exception  and  of  any  reason  which 
can  b^  suggested  for  an  exception  in  favor  of  one  appointed 
to  fill  a  vacancy  in  the  office  of  county  commissioner,  we  think 
it  quite  apparent  that  the  framers  of  the  Constitution  intended 
to  reserve  to  the  people  the  right,  which  they  theretofore  pos- 
sessed, of  electing  the  person  who  should  ffll  that  office,  which 
of  all  offices  most  directly  concerns  the  average  voter,  partic- 
ularly the  taxpaying  voter ;  for  the  boftrd  of  county  commission- 
ers is  the  business  agent  of  the  people  in  the  management  of 
county  affairs.  Apparently  the  people  of  the  state  were  unwill- 
ing to  permit  an  appointee  to  hold  beyond  the  next  general 
election,  that  is,  beyond  the  time  when  opportunity  would  be 
first  presented  to  fill  the  vacancy  by  an  election.  But,  if  re- 
spondent's position  is  tenable,  they  made  an  exception,  and 
that,  too,  by  mere  implication  and  without  any  apparent  reason, 
in  favor  of  one  appointed  to  fill  a  vacancy  in  the  office  of  county 
commissioner,  and  by  implication  consented  that,  as  to  that  par- 
ticular office,  an  appointee  might  hold  over  one  or  even  two 
general  elections,  as  in  the  instances  now  before  us. 

We  think  the  court  would  be  derelict  in  holding  that  merely  by 
implication  the  people  surrendered  a  right  so  valuable  to  them 
that  they  expressed  their  intention  in  plain  and  vigorous  terms 
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as  to  every  other  elective  office  by  incorporating  the  limitations 
in  the  Constitution,  thereby  putting  it  out  of  the  power  of  the 
legislature  even  to  effect  a  change.  We  are  satisfied  that  our 
construction  embodies  the  meaning  which  the  framers  of  the 
Constitution  intended  to  convey;  and  in  so  far  as  section  2883, 
Revised  Codes,  conflicts  with  section  5,  Article  XV  I,  as  we  have 
construed  it,  the  section  of  the  Codes  is  inoperative.  A  compari- 
son of  that  section  with  section  4026  of  the  Political  Code  of  Cali- 
fornia indicates  that  our  Code  Commissioners  literally  borrowed 
section  2883  from  California,  and  that,  too,  without  reference  to 
the  wide  difference  in  the  constitutional  provisions  in  force  in  the 
two  states.  The  California  legislature  is  authorized  to  provide 
by  law  for  the  election  or  appointment  of  county  officers  and 
to  fix  the  terms  of  office.  (Cal.  Const.,  Art.  XI,  sec.  5.)  On  the 
other  hand,  our  Constitution  undertakes  to  make  ample  provision 
for  such  matters  and  withholds  the  power  entirely  from  the 
legislature.  Under  the  California  Constitution  above,  the  pro- 
priety of  section  4026  is  apparent ;  but,  under  our  Constitution, 
there  is  not  any  place  in  the  law  for  a  similar  statute. 

A  peremptory  writ  of  mandate  will  issue  forthwith,  command- 
ing the  county  clerk  of  Chouteau  county,  immediately  upon  re- 
ceipt of  the  writ,  to  file  the  certificate  of  nomination  for  each  of 
these  relators,  and  print,  or  cause  to  be  printed,  the  name  of  each 
relator  in  its  appropriate  place  upon  the  official  ballot  to  be  used 
at  the  general  election  to  be  held  on  November  5  of  this  year. 

Mb.  Chtef.  Justice  Bbantly  concurs, 

Mb.  Justice  Smith,  being  absent,  did  not  hear  the  argumenty 
and  takes  no  part  in  the  foregoing  decision. 

46  Mont.— 18 
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SHOBBB,  AppBiiLAKT,  V.  BLACKFORD,  Administrator,  Eb- 

SPONDENT. 

(No.  3,161.) 
(Submitted  September  16,  1912.    Decided  October  10,  1912.) 

[127  Pac.  329.] 

Brokers — Compensation — Complaint  —  Sufficiency — Evidence  ^ 
AdmissibUity. 

Appeal  and  Error — Complaint — Insufficiency — Effect. 

1.  A  judgment  of  nonsuit  will  be  affirmed,  regardless  of  tbe  merits 
of  plaintiff's  claim,  if  the  complaint  fails  to  state  facts  sufficient  to 
show  a  liability  on  the  part  of  defendant. 

Brokers — ^Right  to  Commission. 

2.  Where  a  real  estate  broker  is  employed  at  a  stipulated  commission 
to  procure  a  purchaser  upon  terms  named,  the  seller  reserving  the 
right  to  consummate  the  sale,  the  broker  has  fully  discharged  his 
undertaking  when  he  has  procured  a  buyer;  and  if,  then,  the  seller 
avails  himself  of  the  services  so  rendered  and  negotiates  a  sale,  though 
upon  terms  and  conditions  different  from  those  named  to  the  brok^, 
the  latter  may  recover  the  commission  agreed  upon. 

Same — Complaint — Sufficiency. 

3.  In  an  action  by  a  real  estate  broker  to  recover  his  commission 
under  a  contract  by  which  he  was  required  to  procure  a  purchaser  for 
defendant's  ranch  at  a  specified  price  net  per  acre,  and  for  certain 
farm  implements  at  a  given  figure,  the  complaint,  in  alleging  a  sale 
of  "said  property"  on  terms  agreed  upon  between  the  parties,  was 
sufficient  and  not  objectionable  as  not  alleging  performance  according 
to  the  terms  of  the  contract. 

Same — Performance  of  Contract — Complaint — Sufficiency. 

4.  The  statement  in  the  complaint,  that  the  property  mentioned  in  the 
contract  sued  upon  had  been  sold  through  the  agency  of  one  G.,  asso- 
ciated with  plaintiff,  was  a  sufficient  allegation  of  performance  by 
plaintiff. 

Same — Documentary  Evidence — Admissibility. 

5.  Plaintiff's  offered  evidence  in  the  shape  of  certified  copies  of  the 
certificate  of  incorporation  of  a  company  organized  by  one  of  hia  agents, 
together  with  the  minutes  of  the  stockholders'  and  directors'  meetings, 
etc.,  all  having  a  tendency  to  prove  that  the  company  was  organized 
for  the  purpose  of  buying,  and  did  buy,  the  property,  commissions  for 
selling  which  plaintiff  broker  was  seeking  to  recover,  and  thus  to  show 
that  a  purchaser  was  secured  through  his  agency,  held  improperly 
(excluded. 

Appeal  from  District  Court,  Fergus  County;  Sydney  Sanner, 
Judge  of  the  Seventh  Judicial  District,  presiding. 

Action  by  J.  H.  Shober,  Jr.,  against  William  M.  Blackford, 
as  administrator  of  the  estate  of  Philip  I.  Moule,  deceased. 
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From  a  judgment  for  defendant,  and  an  order  denying  a  new 
trials  plaintiff  appeals.    Reversed  and  remanded. 

Messrs.  Wm.  Wallace,  Jr.,  John  O.  Brown,  and  R.  T,  Gaines, 
for  Appellant,  submitted  a  brief,  a  supplemental  brief  and  one 
in  reply  to  that  of  Respondent;  Messrs.  Wallace  and  Qaines 
argued  the  cause  orally. 

Respondent  contended  in  the  court  below  that  we  were  bound 
to  show  that  the  purchaser  produced  by  Shober  was  able,  will- 
ing and  ready  to  pay  the  price  fixed  in  the  contract  as  the  net 
price  to  Moule,  viz,,  five  dollars  per  acre.  On  this  theory  the 
respondent  would  have  also  limited  the  amount  of  Shober 's 
commission,  in  the  event  a  purchaser  was  procured  able,  willing 
and  ready  to  pay  more  than  five  dollars  per  acre  to  such  a  sum 
as  would  represent  the  amount  in  excess  of  five  dollars  per  acre 
that  was  realized  from  the  sale.  The  trial  judge  adopted  re- 
spondent's contention,  but  indicated  that,  if  such  a  purchaser 
had  been  produced,  in  his  judgment  the  entire  amount  of  com- 
mission, viz.,  one  dollar  and  fifty  cents  per  acre,  would  have 
been  due  Shober,  regardless  of  whether  the  land  brought  any 
more  than  five  dollars  per  acre.  Appellant's  contention  is,  that 
th^  contract  did  not  in  terms  or  intent  require  that,  to  entitle 
Shober  to  his  commission,  he  must  have  produced  a  purchaser 
able,  willing  and  ready  to  pay  five  dollars  or  more  than  five 
dollars  per  acre ;  but  that  even  if  such  were  the  intention  of  the 
parties,  its  limitation  could  not  be  extended  beyond  purchasers 
whom  Shober  brought  to  Moule  and  with  whom  Moule  declined 
to  deal  because  of  the  proposed  purchaser's  unwillingness  to 
pay  his  price.  In  cases  such  as  the  one  at  bar,  appellant  con- 
tends that  where  the  owner  of  the  property  himself  seizes  upon 
a  customer  produced  through  the  agency  of  the  broker  and 
acts  independently  of  the  broker  in  closing  the  deal  with  such  a 
customer,  even  though  the  owner  sells  at  a  less  figure  than  that 
specified  in  the  broker's  contract  (and  this  is  done  without 
notifying  the  broker  that  he  is  prepared  to  accept  a  less  sum 
than  that  specified  in  the  contract),  the  owner  yet  remains  liable 
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to  pay  the  broker  the  amount  of  his  commission.  (See  Ice  y. 
Maxwell,  61  W.  Va.  9,  55  S.  E.  899 ;  Marlait  v.  Elliott,  69  Kan. 
477,  77  Pac.  104 ;  Plant  v.  Thompson,  42  Kan.  664,  16  Am.  St. 
Rep.  512,  22  Pac.  726 ;  Hubachek  v.  Hazzard,  83  Minn.  437,  86 
N.  W.  426 ;  Lipscomb  v.  Mastin,  142  Mo.  App.  228, 125  S.  W.  1177  ; 
Hovey  v.  Aaron,  133  Mo.  App.  573,  113  S.  W.  718 ;  Lawson  v. 
Coal  Co.,  53  Wash.  614,  102  Pac.  759 ;  Schlegal  v.  Allerton,  65 
Conn.  260,  32  Atl.  363 ;  Stewart  v.  Mather,  32  Wis.  344 ;  Byrd 
V.  Frost  (Tex,  Civ.),  29  S.  W.  46;  French  v.  UcKay,  181  Mass, 
485,  63  N.  E.  1068;  Holland  v.  Vinson,  124  Mo.  App.  417,  101 
S.  W.  1131 ;  Smith  v.  Sharpe,  162  Ala.  433,  136  Am.  St.  Rep. 
52,  50  South.  381 ;  Weeks  v.  Smith,  79  N.  J.  L.  388,  75  Atl.  773 ; 
Reid  V.  McNerney,  128  Iowa,  350,  103  N.  W.  1001 ;  Mullen  v. 
Bower,  26  Ind.  App.  253,  59  N.  B.  419 ;  Shelton  v.  Lundin,  45 
Ind.  App.  172,  90  N.  E.  387 ;  French  v.  McKay,  supra;  Arrington 
V.  Cary,  5  Baxt.  (Tenn.)  609;  Curry  v.  Fetter,  15  Ky.  Law  Rep. 
494 ;  McMiUin  v.  Beves,  147  Fed.  218,  77  C.  C.  A.  444 ;  Goldsmith 
V.  Coxe,  80  S.  C.  341,  61  S.  E.  555;  Graves  v.  Hunnicutt,  8  Ga. 
App.  99,  68  S.  E.  558 ;  Hafner  v.  Herron,  1^5  111.  242,  46  N.  E. 
211-213 ;  Howe  v.  Werner,  7  Colo.  App.  530,  44  Pac.  511 ;  Geiger 
V.  Riser,  47  Colo.  297, 107  Paa.  267.) 

Even  if  Childs  v.  Ptomey,  17  Mont.  502,  43  Pac.  714,  by  any 
chance,  could  be  construed  as  tending  to  support  the  contention 
made  by  respondent  below,  we  yet  insist  that  the  rule  is  so  op- 
posed to  the  weight  of  the  well-reasoned  authority  announcing 
the  equitable  rule  above  detailed,  that  now  that  the  matter  is 
squarely  presented,  this  court  should  disregard  that  decision 
and  stand  for  the  rule  requiring  the  owners  of  property  to  com- 
pensate brokers  for  services  rendered  at  their  request  by  which 
sales  of  their  property  are  accomplished. 

It  may  be  contended  that  some  of  the  authorities  above  cited 
do  not  support  the  proposition  that  the  broker  is  entitled  to  the 
amount  of  commission  agreed  upon  in  the  contract,  but  only 
to  a  commission  representing  the  reasonable  value  of  his  ser- 
vices. In  this  connection  it  is  to  be  noted  that  respondent 
has  charged  that  five  per  cent  of  the  entire  selling  price  is  the 
usual    commission;  and  therefore,  were  there  nothing  else  in 
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the  case,  respondent  would  be  bound  by  this  admission  of  the 
usual  amount  payable  as  commission,  provided  appellant  was 
entitled  to  any  commission  at  all.  But  appellant  has  claimed 
that  $13,000  represents  a  reasonable  profit  and  commission  in 
connection  with  the  sale.  This  is  also  the  amount  due  under 
the  contract  entered  into  with  Mbule.  We  desire  to  invite  this 
court's  attention  to  the  decision  in  the  case  of  Blankenship  v. 
Decker,  34  Mont.  292,  85  Pac.  1035,  wherein,  in  a  case  present- 
ing somewhat  similar  features,  it  was  held:  ''In  so  far  as  the 
court  held  that  a  recovery  may  be  had  upon  a  quantum  meruit 
in  this  character  of  a  case  we  think  there  was  no  error.  The 
rule  is  well  settled  that  though  a  contract,  to  be  valid  under 
the  statute  (Civ.  Code,  sec.  2815,  supra),  must  be  evidenced 
by  a  writing  and  subscribed  by  the  party  to  be  charged  or  his 
agent,  the  fact  that  it  is  in'  writing  is  a  matter  of  proof  and 
not  of  allegation  in  pleading  (Sweetland  v.  Barrett,  4  Mont.  217, 
1  Pac.  745 ;  Mayger  v.  Cruse,  5  Mont.  485,  6  Pac.  333 ;  Hefferlin 
V.  Karlman,  29  Mont.  139,  4  Pac.  201) ;  and  upon  a  complete 
performance  of  an  express  contract  for  services  at  a  stipulated 
compensation,  there  seems  to  be  no  sound  reason  why  recovery 
may  not  be  had  upon  the  qtuintum  meruit,  {Burgess  v  Helm, 
24  Nev.  242,  51  Pac.  1025;  Shepard  v.  Mills,  173  111.  223.  50 
N.  B.  709;  FeUs  v.  Vestvali,  2  Keyes  (N.  Y.),  152.)  In  such 
case  the  effect  of  proof  of  the  express  contract  is  to  make  the 
stipulated  compensation  the  quantum  meruit  in  the  case;  and 
the  fact  that  it  must  be  evidenced  by  a  writing  being  a  matter 
of  proof  and  not  of  pleading,  the  form  of  the  pleading  does 
not  affect  the  merits." 

Mr.  Jamss  A.  Walsh,  Messrs.  Blackford  df  Blackford,  and 
Messrs.  Ayers  &  Marshall,  for  Respondent,  submitted  a  brief 
and  one  in  reply  to  the  supplemental  brief  of  Appellant;  Mr. 
Walsh  argued  the  cause  orally. 

Under  the  provisions  of  the  contract,  the  plaintiff  was  to 
have  no  compensation  excepting  what  he  could  get  over  five 
dollars  per  acre,  and  under  the  letter  of  October  26  over  five 
dollars  and  twenty-five  cents  per  acre.    It  was  therefore  incum- 
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bimt  upon  him  to  allege  and  prove  that  he  sold  the  land,  or  that  he 
procured  a  person  ready,  able  and  willing  to  purchase  the  land  at 
more  than  five  dollars  and  twenty-five  cents  per  acre  and  to  pay 
for  the  farm  machinery  the  sum  of  $3,500.  (See  HcM  v.  Olson,  58 
Or.  464, 114  Pac.  638 ;  ChUds  v.  Ptomey,  17  Mont.  502, 43  Pac.  714; 
Burnett  v.  Potts,  236  111.  499,  86  N.  B.  258 ;  Rees  v.  Spruance,  45 
111.  308 ;  Hurd  V.  NeUson,  100  Iowa,  555,  69  N.  W.  867 ;  BaU  v. 
Dolan,  18  S.  D.  558,  101  N.  W.  719 ;  Holcomh  v.  Stafford,  102 
Minn.  233, 113  N.  W.  449;  Babcock  v.  Uerritt,  1  Colo.  App.  84,  27 
Pac.  882 ;  Beatty  v.  Russell,  41  Neb.  321,  59  N.  W.  919 ;  Wolvertofi 
V.  Tuttle,  51  Or.  501,  94  Pac.  961 ;  Gilmore  v.  Bolio,  165  Mich. 
633,  34  L.  R.  A.,  n.  s.,  1050,  131  N.  W.  105;  Ames  v.  Lamont, 
107  Wis.  531,  83  N.  W.  780;  Antisdel  v.  Canfield,  119  Mich. 
229,  77  N.  W.  944 ;  Laux  v.  Hogl,  45  Mont.  445,  123  Pac.  949 ; 
Brown  v.  Adams  (R.  I.),  69  Atl.  601;  Varn  v.  Pelot,  55  Pla. 
357,  45  South.  1015;  Ryan  v.  Page,  123  Iowa,  246,  98  N.  W. 
768,  134  Iowa,  60,  111  N.  W.  405 ;  Cassady  v.  Seeley,  69  Iowa, 
509,  29  N.  W.  432;  Cullen  v.  BeU,  43  Minn.  226,  45  N.  W.  428.) 

Thus,  it  will  be  seen  that  to  entitle  the  plaintiff  to  recover,  he 
must  allege  all  the  facts  necessary  to  enable  him  to  recover. 
There  is  a  broad  distinction  between  an  agent's  contract  where 
the  owner  agrees  to  pay  a  certain  percentage  on  the  amount 
of  the  sale  or  a  certain  sum  in  the  event  of  a  sale,  and  a  con- 
tract wherein  the  owner  is  to  receive  a  certain  amount  net,  and 
that  the  broker  must  receive  a  sum  over  that  amount  as  his 
compensation.  This  rule  is  well  established,  and  is  clearly  de- 
fined in  the  case  of  ChUds  v.  Ptomey,  supra. 

We  desire  to  call  the  attention  of  the  court  to  the  case  of 
Pulton  V.  Cretian,  17  N.  D.  335,  117  N.  W.  S44,  on  all-fours 
with  the  case  at  bar.  (See,  also,  Anderson  v.  Johnson,  16  N. 
D.  174,  112  N.  W.  139;  Largent  v.  Storey  (Tex.  Civ.),  61  S.  W. 
977;  Newton  v.  Conness  (Tex.  Civ.),  106  S.  W.  892;  Buhl  v. 
Noe,  51  111.  App.  622;  Schwartz  v.  Yearly,  31  Md.  270;  Hunger- 
ford  V.  Hicks,  39  Conn.  259 ;  Henderson  v.  Vincent,  84  Ala.  99, 
4  South.  180 ;  Thuner  v.  Kanter,  102  Mich.  59,  60  N.  W.  299 ; 
Flower  v.  Davidson,  44  Minn.  46,  46  N.  W.  308;  Fenwick  v. 
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Watkins,  25  Ky.  Law  Rep.  1962,  79  S.  W.  214;  Grindstaff  v. 
Merchants'  Investment  &  Trust  Co.    (Or.),  122  Pac.  46.) 

It  is  contended  that  the  plaintiff  is  entitled  to  recover  on  a 
quantum  meruit.  It  is  not  apparent  on  what  theory  this  is 
claimed.  There  is  no  allegation  made  in  the  complaint  of  the 
reasonable  value  of  service.  Hence,  there  cannot  be  any  re- 
covery on  a  quantum  meruit.  The  plaintiff  sues  upon  an  ex- 
press contract,  which  precludes  an  implied  contract.  (McArthur 
V.  Slauson,  53  "Wis.  41,  9  N.  W.  784 ;  Ames  v.  Lam^ont,  Holcomb 
V.  Stafford,  Ball  v.  Dolan,  supra,)  The  right  to  recover  in  this 
action  must  be  found  within  the  four  corners  of  that  alleged 
contract,  and  such  facts  must  be  pleaded  as  will  show  a  perform- 
ance of  that  contract.  This  contract  is  one  that  must  be  in  writ- 
ing. (Rev.  Codes,  sec.  5017.)  Nothing  can  be  supplied  by 
parol.  All  the  terms  and  conditions  of  the  contract  must  be 
set  forth  in  the  instrument,  and  the  plaintiff  must  show  a  per- 
formance of  those  conditions.  (Fry  v.  Piatt,  32  Kan.  62,  3 
Pac.  781;  Smith  v.  Sherman  (Ala.),  56  South.  956;  Ebert  v. 
Cullen,  165  Mich.  75,  130  N.  W.  185;  Maisch  v.  Cohb  (N.  H.), 
79  Atl.  489 ;  Thurlow  v.  Perry,  107  Me.  127,  77  Atl.  641 ;  Willis 
V.  Ellis,  98  Miss.  197,  53  South.  498 ;  Phelps  v.  Good,  15  Ida.  76, 
96  Pac.  216;  Ruggerio  v.  Leuchtenherg,  61  Misc.  Rep.  298,  113 
N.  T,  Supp.  615 ;  Patt  v.  Gerst,  149  Ala.  287,  42  South.  1001 ; 
Nelson  v.  Shelby  M,  df  I.  Co,,  96  Ala.  515,  38  Am.  St.  Rep.  116, 
11  South.  695.)  Hence,  it  will  be  seen  that  if  a  contract  re- 
lating to  the  sale  of  land  provides  for  compensation,  no  other 
compensation  can  be  proven. 

MR.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 
the  court. 

Action  by  plaintiff  to  recover  a  commission  for  his  services 
as  real  estate  broker.  Philip  I.  Moule,  a  resident  of  Fergus 
county,  Montana,  died  on  March  18,  1909.  Thereafter  the  de- 
fendant, having  been  appointed  administrator  of  his  estate,  en- 
tered upon  the  discharge  of  his  duties  as  such,  and  is  now  act- 
ing in  that  capacity.  On  July  24,  1907,  the  said  Moule,  being 
the  owner  of  a  large  amount  of  real  estate  and  other  property, 
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and  desiring  to  sell  the  same,  employed  the  plaintifif  to  procure 
a  purchaser  upon  the  terms  and  subject  to  the  conditions  set 
forth  in  the  following  writing : 

''Bercail,  Mont.,  July  24,  1907. 
*'I  hereby  list  for  sale  with  J.  H.  Shober,  Jr.,  my  ranch,  com- 
prising about  13,000  acres  at  Bercail,  Fergus  county,  Montana, 
together  with  all  water  rights,  water  ditches,  etc.,  appurtenant 

4 

to  same  and  agree  to  furnish  warranty  deeds  to  said  land  at 
the  price  of  five  ($5.00)  per  acre  net  to  me,  to  be  paid  as  fol- 
lows:  All  cash,  or  $2.00  per  acre  cash  and  balance at 

7%  interest.  And  in  consideration  of  said  agent's  work  and  ex- 
pense incident  to  handling  said  land,  paying  commissions,  etc., 
it  is  understood  and  agreed  that  he  is  to  add  any  profit  or  com- 
mission that  he  deems  advisable  and  if  said  property  is  sold  to 
anyone  secured  through  his  agency,  or  brought  or  sent  by  him 
that  he  will  be  entitled  as  a  commission  to  the  amount  per  acre 
which  he  adds  to  said  net  price  of  $5.00  per  acre.  It  is  under- 
stood that  purchaser  must  buy  the  tools,  implements,  machinery, 
etc.,  now  on  said  ranch  at  the  price  of  $3,500.  I  also  list  for 
sale  all  stock  on  ranch  which  may  be  taken  with  ranch  at  the 
option  of  purchaser  at  prices  to  be  agreed  upon  at  the  time  of 
purchase.  Should  I  decide  to  change  the  price  on  land  I  agree 
to  give  said  Shober  four  months'  time.    See  endorsement. 

"  [Signed]       Philip  I.  Moule." 

It  is  alleged  in  the  complaint,  in  substance,  that  the  plaintiff 
accepted  the  employment  thus  tendered  upon  the  terms  and 
conditions  specified,  listed  the  property  for  sale,  added  to  the 
net  price  of  sale  the  additional  sum  of  one  dollar  and  fifty  cents 
per  acre  for  his  commission,  notified  the  said  Moule  of  his  ac- 
tion, and  thereupon  expended  time  and  incurred  expense  in 
advertising  the  property  in  an  effort  to  secure  a  purchaser.  The 
complaint  further  alleges: 

'*  (5)  The  plaintiff,  through  his  own  efforts  as  aforesaid,  and 
the  efforts  of  other  persons  who  were  working  for  him,  to-wit, 
of  John  B.  O'Connor,  brought  said  property  to  the  attention 
of  one Giltinan,  who  was  then  desirous  of  either  pur- 
chasing the  same  or  procuring  others  with  him  to  purchase  the 
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same,  and  that  thereafter  said  Giltinan,  with  the  purpose  afore- 
said, interested  with  himself  one  Lewis  Penwell,  of  Helena, 
Montana,  and  they,  the  said  Giltinan  and  said  Penwell,  there- 
after entered  into  negotiations  with  said  Moule  for  the  purchase 
of  said  property,  and  to  the  end  that  the  said  property  when 
purchased  might  be  taken  over  by  a  corporation,  they,  the  said 
Penwell  and  Giltinan,  caused  the  said  corporation  to  be  organ- 
ized, and  as  a  result  of  their  negotiations  said  property  was  sold 
and  thereafter  conveyed  by  said  Moule  to  said  corporation  so 
organized  by  said  Giltinan  and  Penwell  on  price  and  terms 
agreed  upon  between  said  Moule  and  said  purchaser,  and  that 
said  Moule  never  gave  plaintiflP  any  notice  of  his  (said  Moule 's) 
purpose  of  changing  the  price  of  sale  on  said  lands  as  fixed  in 
said  contract. 

''  (6)  That,  when  Giltinan  was  so  interested  in  said  lands, 
it  was  agreed  between  plaintiff's  agent,  said  O'Connor,  and  said 
Giltinan,  that  whether  he  (said  Giltinan)  bought  alone  or  with 
others,  or  procured  others  to  buy,  he,  the  said  Giltinan,  should 
have  the  benefit  of  one-third  of  the  said  commission  of  one  dol- 
lar and  fifty  cents  per  acre  on  the  sale  of  said  lands,  and  because 
thereof  this  plaintiff  became  entitled  on  said  sale  of  said  prop- 
erty as  his  commission  therefor  under  said  contract,  to  the  sum 
of  one  dollar  per  acre,  or  $13,000,  and  that  said  property  was 
so  sold  on  or  about  July  1,  1908,  and  that  ever  since  until  date 
said  Moule  or  his  estate  has  been  indebted  to  this  plaintiff  in 
the  said  sum  of  $13,000,  with  interest  thereon  at  eight  per  cent 
per  annum  from  said  last-named  date,  and  that  no  part  thereof 
has  ever  been  paid." 

After  alleging  that  the  plaintiff  presented  his  claim  to  the 
defendant,  as  required  by  the  statute,  prior  to  the  bringing  of 
the  action,  the  complaint  concludes  with  the  prayer  for  judg- 
ment for  the  sum  of  $13,000,  together  with  interest  and  the  costs 
of  the  action.  The  defendant  interposed  a  general  and  special 
demurrer,  which  was  by  the  court  overruled.  The  answer  puts 
in  issue  the  material  averments  of  the  complaint,  except  that 
it  is  averred  that  a  sale  was  made  by  Giltinan  to  a  corporation 
organized  by  himself,  and  that  in  doing  so  and  in  making  the 
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sale  he  acted  for  himself.  It  also  alleges  affirmatively  certain 
matters  which  are  denied  in  the  reply.  These  are  not  now  of 
importance. 

The  evidence  introduced  tended  to  show  that  Moule  listed  his 
property  with  plaintiff  under  the  terms  and  conditions  stated  in 
the  written  contract  which  was  signed  and  delivered  at  the  time 
at  which  it  bears  date;  that  he  was  subsequently  notified  by 
plaintiff  of  the  amount  added  to  the  list  price ;  that  the  plaintiff 
prepared  a  prospectus  and  mailed  200  or  300  copies  of  it  to  per- 
sons who  he  thought  might  be  seeking  investments  in  lands; 
that  he  wrote  many  letters  to  persons  residing  in  different  parts 
of  the  state  and  elsewhere  in  an  effort  to  find  a  purchaser;  that 
his  efforts  continued  from  the  date  of  the  contract  until  May  5, 
1908;  that  during  this  time  he  was  i^  constant  communication 
with  Moule  by  letter ;  that  0  'Connor  was  employed  by  the  plain- 
tiff, with  the  knowledge  of  Moule,  to  assist  him  in  securing  a 
purchaser,  making  use  of  copies  of  the  prospectus  prepared  by 
plaintiff;  that  in  September,  1907,  O'Connor,  on  behalf  of  plain- 
tiff, interested  Qiltinan  in  the  enterprise,  agreeing  to  allow  him 
one-third  of  the  commission  in  case  a  purchaser  could  be  found 
by  him  alone  or  with  others;  that  he  furnished  Oiltinan  with 
a  copy  of  the  prospectus ;  that  later  Oiltinan  informed  him  that 
he  had  been  unsuccessful  in  finding  a  purchaser  among  his 
friends  in  the  east,  as  he  had  hoped,  but  that  he  was  going  to 
take  up  the  matter  with  Moule  and  Penwell  with  the  purpose 
of  effecting  a  sale ;  that  Moule  was  informed  that  Oiltinan  had 
become  interested  through  O'Connor  and  was  jointly  engaged 
with  O'Connor  and  the  plaintiff  in  seeking  a  purchaser;  that 
it  was  shown  that  Moule  thereafter  conveyed  all  the  land  by 
warranty  deeds  to  the  Giltinan-Penwell  Ranch  Company,  a  Mon- 
tana corporation  doing  business  at  Helena,  together  with  the 
stock  and  ranch  equipment.  Some  of  the  land,  it  appears,  was 
situated  in  Meagher  county.  It  also  appears  that  the  number 
of  acres  conveyed  was  13,500.  There  is  no  question,  however, 
that  the  conveyances  covered  the  identical  land  listed  by  Moule 
with  the  plaintiff.  Moule  never  at  any  time  advised  the  plain- 
tiff that  he  had  changed  the  price  desired  from  that  listed  by 
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him,  except  that  on  October  26,  1907,  he  wrote  plaintiff  that 
from  and  after  November  10  following  he  would  not  sell  for 
less  than  five  dollars  and  twenty-five  cents  per  acre,  because  he  in- 
tended at  that  time  to  purchase  a  school  section  upon  which  he 
held  an  option  at  the  price  of  ten  dollars  per  acre,  and  that  it 
would  be  necessaiy  for  him  to  add  to  the  listed  price  twenty-five 
cents  per  acre  upon  the  whole  acreage,  in  order  to  make  up  for 
the  additional  outlay  thus  made.  He  did  not  make  this  pur- 
chase, and  thereafter  so  informed  plaintiff.  Giltinan  did  not 
inform  either  plaintiff  or  O'Connor  of  the  sale  to  the  Oiltinan- 
Penwell  Ranch  Company,  nor  did  Moule,  though  on  May  5, 
1908,  the  latter  wrote  to  the  plaintiff  that  he  had  made  arrange^ 
ments  for  a  sale,  but  that  it  would  be  some  weeks  before  it  would 
be  finally  consummated.  After  receiving  this  notice,  and  pend- 
ing the  Giltinan-Penwell  Ranch  Company  deal,  the  plaintiff 
called  the  attention  of  Moule  to  the  fact  that  Giltinan  had  been 
interested  through  his  (plaintiff's)  efforts.  Moule  at  first  said 
that  plaintiff  had  no  contract.  He  then  said:  ''Oh,  well,  you 
don't  need  no  contract.  If  the  place  is  sold,  I  will  make  it  all 
right  with  you."  As  a  part  of  his  case,  plaintiff  offered  in  evi- 
dence an  authenticated  copy  of  the  certificate  of  incorporation 
of  the  Giltinan-Penwell  Ranch  Company,  which  bears  date  Au- 
gust 1,  1908,  together  with  the  minutes  of  the  proceedings  of 
the  first  meeting  of  its  stockholders  had  on  August  15.  There 
were  also  offered  authenticated  copies  of  the  record  of  the  pro- 
ceedings of  the  directors  of  the  company  at  their  first  meeting 
held  on  the  same  day,  together  with  a  list  of  the  subscribers  to 
the  stock  of  the  company.  In  offering  this  evidence  plaintiff 
sought  to  show  that  Penwell  was  one  of  the  organizers  and 
became  a  director  of  the  corporation ;  that  both  he  and  Giltinan 
were  or  became  subscribers  for  stock;  that  Moule  was  also  a 
subscriber ;  that  at  the  meeting  of  the  stockholders  a  proposition 
was  submitted  by  Penwell  and  Giltinan  for  a  sale  to  the  com- 
pany of  ''the  ranch  known  as  the  Moule  ranch  in  Meagher  and 
Fergus  counties  this  state,"  at  a  gross  price  of  $141,500;  that 
included  in  the  offer  were  13,500  acres  of  land,  11,300  sheep, 
300  cattle,  40  horses,  and  the  ranch  equipment;  that  it  was  dis- 
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cussed  and  accepted;  that  it  included  a  recital  that  ''any  short- 
age in  acreage  should  be  settled  for  at  the  rate  of  six  dollars 
per  acre";  that  immediately  the  directors  elected  Giltinan  presi- 
dent and  Penwell  vice-president;  that  the  proposal  was  sub- 
mitted to  the  board  of  directors,  and  was  unanimously  approved; 
that  arrangements  were  then  made  to  procure  funds  to  dis- 
charge an  indebtedness  due  Moule  for  a  balance  of  the  purchase 
price,  payment  of  which  was  deferred,  and  that  ''the  treasurer 
was  directed  to  make  payments  out  of  the  funds  of  the  company 
of  the  amounts  due  for  the  property  under  the  terms  of  the 
offer,  less  any  sum  to  be  deducted  for  shortage  of  cattle  or 
land" — in  short,  the  purchase  was  to  show  that  the  price  at 
which  the  sale  was  made  was  at  least  six  dollars  per  acre,  that,  in 
fact,  the  corporation  was  organized  for  the  purpose  of  being  made 
the  purchaser,  and  that  the  sale  was,  in  fact,  made  to  it  by  Moule. 
All  this  evidence  was  excluded  on  the  ground  that  it  was  ir- 
relevant and  immaterial.  At  the  close  of  plaintiff's  evidence  the 
defendant  moved  for  a  nonsuit  on  several  grounds,  all  of  which 
are  comprehended  in  two:  (1)  That  it  appears  from  the  evi- 
dence that  Moule  had  terminated  the  agency  of  the  plaintiff 
prior  to  the  sale  to  the  Giltinan-Penwell  Company;  and  (2) 
that  it  is  not  alleged  in  the  complaint,  nor  is  there  any  evidence 
tending  to  show,  that  the  plaintiff  sent  to  Moule  a  purchaser, 
or  that  anyone  went  to  him  upon  information  obtained  from 
the  plaintiff,  who  was  ready,  willing  and  able  to  pay  him  for 
the  land  at  the  price  of  five  dollars  per  acre,  and  $3,500  for 
the  machinery  and  implements.  The  court  sustained  the  motion, 
and  directed  judgment  for  the  defendant.  The  plaintiff  has 
appealed  from  the  judgment  and  an  order  denying  his  motion 
for  a  new  trial. 

In  order  to  sustain  the  judgment,  counsel  for  defendant  con- 
tend that  the  complaint  does  not  state  facts  sufficient  to  show 
[1]  a  liability  on  the  part  of  defendant's  intestate.  If  this 
contention  is  maintainable,  the  judgment  must  be  affirmed,' 
whatever  merit  there  may  in  fact  be  in  the  claim  which  the 
plaintiff  seeks  to  establish.  {Tracy  v.  Harmon,  17  Mont.  465, 
4o  Pac.  500.)     In  order  to  determine  this  contention,  it  will  be 
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necessary  to  construe  the.  contract  and  ascertain  what  are  the 
relative  rights  and  obligations  of  the  parties  under  it. 

There  can  be  no  question  that  it  was  understood  by  the  par- 
ties (1)  that  the  gross  price  to  be  demanded  for  the  land  was 
to  be  made  up  of  the  net  price  of  five  dollars  per  acre,  and  such 
specific  amount  as  the  plaintifF  deemed  it  advisable  to  add  as  his 
commission ;  (2)  that  thereupon  he  was  to  use  his  efforts  to  secure 
a  purchaser  at  that  price;  and  (3)  that  in  case  a  purchaser  was 
brought  or  sent  to  Moule  by  the  plaintiff,  or  secured  through  his 
agency,  Moule  was  to  demand  that  price.  This  becomes  clear 
when  it  is  noted  that  the  plaintiff's  office  was  not  to  effect  a  sale, 
because  there  is  no  suggestion  of  authority  in  him  to  do  so,  and 
that  Moule  was  not  to  be  at  liberty  to  change  the  price  so  fixed 
by  this  arrangement,  without  giving  the  plaintiff  four  months' 
notice.  Of  course,  to  this  was  to  be  added  $3,500  for  the  farm 
implements  and  machinery.  Plaintiff's  agency  was  not  exclu- 
sive. He  had  only  to  send  prospective  purchasers  to  Moule,  who 
alone  was  to  conduct  the  negotiations  and  consummate  the  sale. 
Moule  was  at  liberty  to  sell  to  any  purchaser  secured  through  his 
own  effort  or  the  agency  of  any  other  person  than  the  plaintiff; 
but,  since  he  had  agreed  not  to  change  the  selling  price  except 
upon  four  months'  notice  to  plaintiff,  he  was  not  at  liberty  to 
sell  to  a  purchaser  secured  by  plaintiff  at  a  lower  price  than 
that  fixed  in  the  agreement,  without  becoming  liable  for  the 
commission.  It  was  contemplated  by  both  that,  upon  a  sale 
procured  through  plaintiff's  agency,  he  would  be  entitled  to  his 
commission;  or,  putting  the  statement  in  a  different  way,  by 
fixing  the  selling  price  at  five  dollars  per  acre,  Moule  did  not 
bind  himself  not  to  sell  at  a  less  price,  but  only  made  this  the 
basis  upon  which  the  plaintiff  was  to  use  his  efforts  to  secure  a 
purchaser,  with  the  assurance  that,  upon  a  sale  to  such  a  pur- 
chaser at  any  price  Moule  chose  to  ask,  Moule  would  add  his 
commission.  Otherwise  the  limitation  imposed  upon  the  right 
to  change  the  selling  price  would  have  no  force  or  meaning,  and, 
notwithstanding  the  stipulation  in  this  regard,  Moule  could  avail 
himself  of  the  services  rendered  by  plaintiff,  and  yet  evade 
the  commission  by  lowering  the  selling  price. 
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It  is  the  general  rule  that  a  real  estate  broker  is  not  entitled 
to  his  commission  until  he  produces  a  purchaser  ready,  able 
and  willing  to  buy  on  the  terms  offered,  or,  in  other  words,  the 
purchaser  produced  must  not  only  be  able  to  buy,  but  he  must 
accept  the  offer  upon  the  terms  prescribed  by  the  owner.  (ChUds 
V.  Ptomey,  17  Mont.  502,  43  Pac.  714;  Laux  v.  Hogl,  45  Mont. 
445,  123  Pac.  949.)  But  this  general  rule  is  subject  to  excep- 
tions, dependent  upon  the  facts  of  the  particular  case.  **  Where 
an  agent  contracts  to  furnish  a  purchaser  for  land  at  a  stipu- 
lated price  and  such  agent  does  furnish  a  purchaser  whom  the 
owner  accepts,  and  in  the  negotiations  of  the  contract  the  owner 
agrees  upon  and  accepts  a  different  price  from  that  at  which 
the  agent  was  instructed  to  sell,  still  such  agent  would  be  en- 
titled to  his  compensation."  {Ice  v.  Maxwell,  61  W.  Va.  9,  55 
S.  E.  899.)  **It  is  sufficient  to  entitle  real  estate  brokers  to 
their  commissions  if  a  sale  is  effected  through  their  agency  as 
its  procuring  cause,  although  the  sale  may  be  made  by  the  own- 
ers of  the  property,  if  by  their  exertion  the  purchaser  and  the 
owner  are  brought  together  and  a  sale  results  therefrom." 
(Plant  V.  Thompson,  42  Kan.  664,  16  Am.  St.  Rep.  512,  22  Pac. 
726.)  In  this  case  the  court  also  said:  ''The  defendants  will 
not  be  allowed  to  take  advantage  of  their  introduction  to  the 
purchaser  by  plaintiffs,  and  reap  the  benefits  of  the  sale  made 
to  him  in  consequence,  and  then  escape  all  liability  of  paying 
them  their  commission  because  they  sold  the  land  for  a  sum  less 
than  the  price  given  their  agents,  where  the  reduction  was  made 
of  their  own  accord." 

In  Armstrong  v.  Wann,  29  Minn.  126,  12  N.  W.  345,  the  court 
said:  ''AH  that  plaintiff  had  to  do  to  be  entitled  to  his  com- 
mission was  to  procure  a  purchaser  ready  and  willing  to  buy 
upon  his  employer's  terms.  If  he  did  so,  it  would  make  no 
difference  that  the  employer  made  the  bargain  with  the  pur- 
chaser. Plaintiff,  however,  must  have  been  the  procuring  cause 
of  the  sale.  It  must  have  been  the  result  of  the  means  and 
efforts  employed  by  him — ^must  have  proceeded  from  these  means 
and  efforts."  In  Huhachek  v.  Hazzard,  83  Minn.  437,  86  N. 
W.  426,  the  court,  in  commenting  upon  the  rule  as  stated  in 
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this  case,  points  out  that  the  expression  "upon  his  employer's 
terms"  must  be  understood  to  mean,  not  necessarily  the  terms 
named  to  the  agent,  but  terms  which  were  acceptable  to  the  em- 
ployer. This  understanding  of  the  rule  is  promotive  of  fair 
dealing,  and  puts  it  beyond  the  power  of  the  seller  to  defraud 
the  agent  out  of  the  regard  justly  due  him  for  services  rendered 
in  good  faith.  The  application  of  it  as  it  is  usually  baldly  stated 
would  tend  to  defeat,  rather  than  protect  and  enforce,  legal  rights 
and  obligations. 

In  Chilton  v.  Butler,  1  B.  D.  Smith  (N.  Y.),  150,  we  find  this 
comment:  *'If  vendors  were  permitted  to  employ  brokers  to  look 
up  purchasers,  and  call  the  attention  of  buyers  to  the  property 
which  they  desired  to  sell,  limiting  them  as  to  terms  of  sale, 
and  then,  while  purchasers  were  negotiating,  take  the  matter  into 
their  own  hands,  avail  themselves  of  the  labor,  services  and  ex- 
penses of  the  broker  in  bringing  the  property  into  market,  and 
accomplish  a  sale  by  abatement  in  the  price,  and  yet  refuse  to 
pay  the  broker  anything,  the  business  of  a  broker  would  not 
be  worth  pursuing,  gross  injustice  would  be  done,  every  unfair 
and  illiberal  vendor  would  limit  his  property  at  a  price  slightly 
above  the  market,  and  make  use  of  the  broker  to  bring  it  into 
notice,  and  then  make  his  own  terms  with  the  buyers,  who  were 
in  reality  procured  by  the  efforts  of  the  agent." 

In  Kock  V.  Emmerling,  22  How.  (U.  S.)  69,  16  L.  Ed.  292, 
the  court  said:  "Where  the  vendor  is  satisfied  with  the  terms, 
made  by  himself,  through  the  broker,  to  the  purchaser,  and  no 
solid  objection  can  be  stated,  m  any  form,  to  the  contract,  it 
would  seem  to  be  clear  that  the  commission  of  the  agent  was 
due,  and  ought  to  be  paid.  It  would  be  a  novel  principle  if 
the  vendor  might  capriciously  defeat  his  own  contract  with 
his  agent  by  refusing  to  pay  him  when  he  had  done  all  he  wad 
bound  to  do.  The  agent  might  well  undertake  to  procure  the 
purchaser;  but,  this  being  done,  his  labor  and  expense  could 
not  avail  him,  as  he  could  not  coerce  a  willingness  to  pay  the 
commission  which  the  vendor  had  agreed  to  pay.  Such  a  state 
of  things  could  only  arise  from  an  express  understanding  that 
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the  vendor  was  to  pay  nothing,  unless  he  should  choose  to  make 
the  sale." 

In  the  text  of  Mr.  Bapalje,  in  his  work  on  Heal  Estate  Brokers, 
it  is  said:  ** Where  the  terms  of  sale  are  fixed  by  the  vendor,  in 
accordance  with  which  the  broker  undertakes  to  produce  a  pur- 
chaser, yet  if,  upon  the  procurement  of  the  broker,  a  purchaser 
comes,  with  whom  the  vendor  negotiates  and  thereupon  volun- 
tarily reduces  the  price  of  the  property,  or  the  quantity,  or 
otherwise  changes  the  terms  of  sale,  as  proposed  to  the  broker, 
so  that  a  sale  is  consummated,  or  terms  or  conditions  are  offered 
which  the  proposed  buyer  is  ready  and  willing  to  accept,  in 
either  such  case  the  broker  will  be  entitled  to  his  commission 
at  the  rate  specified  in  his  agreement  with  his  principal."  (Sec. 
100.) 

Again,  in  McMilUn  v.  Beves,  147  Fed.  218,  77  C.  C.  A.  444, 
the  rule  is  stated  as  follows:  ''It  is  sufiicient  to  entitle  a  broker 
to  compensation  that  the  sale  was  effected  through  his  agency 
as  its  procuring  cause;  and  when  his  communications  with  the 
purchaser  have  been  the  cause  or  means  of  bringing  the  pur- 
chaser and  his  principal  together,  and  the  sale  has  resulted  in 
consequence  thereof,  his  right  to  compensation  is  perfect;  and 
when  the  principal  assumes  exclusive  charge  of  the  negotiations, 
dispensing  with  the  further  efforts  of  the  broker,  and  sees  fit 
to  vary  the  terms  originally  proposed,  the  circumstance  that 
the  sale  is  made  upon  the  substituted  terms  will  not  defeat  the 
broker's  right  to  compensation.  On  the  other  hand,  the  broker 
is  not  entitled  to  compensation  f6r  unsuccessful  efforts  to  make 
a  sale,  unless  the  failure  has  been  caused  by  the  fault  of  his 
principal,  and  when  he  has  been  allowed  a  reasonable  time  to 
effect  the  sale,  and  has  failed,  and  the  principal  has  in  good  faith 
terminated  the  agency,  and  effected  the  sale  through  his  own 
efforts,  the  latter  is  not  liable  for  commissions." 

But  it  is  useless  to  multiply  quotations  from  the  decisions 
which,  though  expressing  the  rule  in  varying  terms,  generally 
[2]  agree  that  where  the  agent  is  employed  at  a  stipulated  com- 
mission to  procure  a  purchaser  upon  terms  named,  the  seller 
reserving  the  right  to  consummate  the  sale,  the  agent  has  fully 
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discharged  his  undertaking  when  he  has  procured  a  purchaser; 
and  if,  then,  the  seller  avails  himself  of  the  services  so  rendered 
and  negotiates  a  sale,  though  upon  terms  and  conditions  differ- 
ent from  those  named  to  the  agent,  the  agent  may  recover  the 
commission  agreed  upon  in  the  contract,  whether  it  be  a  fixed 
sum,  or  a  commission  at  a  percentage  of  the  selling  price,  or  at 
an  agreed  rate  per  acre.  The  following  cases  are  in  point: 
ScJdegal  v.  Allerton,  65  Conn.  260,  32  Atl.  363;  Stewart  v. 
Mather,  32  Wis.  344 ;  Hoadley  v.  Bank,  71  Conn.  599,  44  L.  R. 
A.  321,  42  Atl.  667 ;  Sussdorff  v.  Schmidt,  55  N.  Y.  319 ;  Leonard 
V.  Roberts,  20  Colo.  88,  36  Pac.  880 ;  Stiewel  v.  Lolly,  89  Ark.  195, 
115  S.  W.  1134;  French  v.  McKay,  181  Mass.  485,  63  N.  E.  1068; 
Comes  V.  Finigan,  198  Mass.  128,  84  N.  E.  324;  Holland  v.  Vin- 
son, '  124  Mo.  App.  417,  101  S.  W.  1131 ;  Smith  v.  Sharpe,  162 
Ala.  433, 13«6  Am.  St.  Rep.  52,  50  South.  381 ;  Hafner  v.  Herron, 
165  111.  242,  46  N.  E.  211 ;  Ball  v.  Dolan,  21  S.  D.  619,  15  L.  R. 
A.,  n.  s.,  272, 114  N.  W.  998;  Mullen  v.  Bower,  26  Ind.  App.  253, 
59  N.  £.  419.  To  these  may  be  added  Walker  on  Real  Estate 
Agency,  sec.  465 ;  2  Clark  &  Skyles  on  Law  of  Agency,  771.  The 
agent  may,  of  course,  agree  that  he  shall  not  receive  any  com- 
pensation unless  the  sale  is  made  within  a  specified  time,  or 
•  at  the  price  and  upon  the  conditions  named  by  the  seller.  He 
will  then  be  held  to  his  agreement. 

The  theory  of  counsel  for  defendant  is  that,  in  order  to  sup- 
port a  recovery,  it  must  be  alleged  and  proved  that  the  agent 
has  not  only  procured  a  purchaser,  but  one  who  is  ready,  able 
and  willing  to  accept,  and  who  does  accept,  the  terms  exactly 
as  they  were  named  to  the  agent.  They  cite  many  cases  in  their 
brief  which  they  insist  support  this  view.  Some  of  them  seem 
to  do  so.  We  shall  not  notice  them  in  detail.  It  may  be  re- 
marked that  in  none  of  them  was  there  involved  a  contract 
similar  to  the  one  involved  here.  Even  so,  we  should  not  be 
inclined  to  approve  them,  and  adopt  a  rule  which  seems  to  us 
so  repugnant  to  common  sense  and  fairness.  Among  others, 
they  cite  Childs  v.  Ptomey,  supra,  as  conclusive  in  their  favor. 
It  merely  declares  the  rule,  however,  that,  when  plaintiff  counts 
upon  a  contract  alleging  a  complete  performance  on  his  part, 
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he  cannot  recover  without  showing  complete  performance.  Nor 
is  there  anything  in  Laux  v.  Hogl,  supra,  also  cited,  inconsist- 
ent with  the  views  stated  above.  The  question  involved  there 
was  whether  the  evidence  tended  to  show  that  the  plaintiflE  had 
procured  a  purchaser  who  was  ready,  able  and  willing  to  take 
the  property  upon  any  terms  acceptable  to  the  seller  before  the 
latter  had  effected  a  sale  to  a  purchaser  procured  by  himself. 
It  was  decided  that  the  evidence  did  not  show  this  condition. 
The  promise  of  Moule  was  that  "if  said  property  is  sold  to  any- 
one secured  through  his  [Shober's]  agency  or  brought  or  sent 
to  him,  that  he  will  be  entitled  as  a  commission  to  the  amount 
he  adds  to  the  net  price  of  five  dollars  per  acre."  He  was  not 
at  liberty  to  change  the  net  price  without  notice.  Under  the  rule 
established  by  the  authorities  cited,  the  plaintiff  must  be  deemed 
to  have  fully  discharged  his  obligation  when  he  furnished  a 
purchaser  at  the  price  per  acre  fixed  in  the  contract,  or  any  price 
which  Moule  was  willing  to  accept. 

The  criticism  made  of  the  complaint  is  that  it  declares  upon 
the  contract,  but  fails  to  allege  performance  according  to  its 
terms,  viz,,  that  plaintiff  procured  a  purchaser  at  the  price 
[3]  named  in  the  contract,  including  also  the  farm  imple- 
ments at  $3,500.  It  will  be  observed,  however,  that  it  alleges 
a  sale  of  **said  property  "—that  is,  the  property  mentioned  in 
the  contract — to  the  corporation,  through  the  agency  of  Giltinan 
and  Penwell,  on  terms  agreed  upon  between  Moule  and  them, 
without  notice  to  plaintiff.  This,  coupled  with  the  other  al- 
legations showing  that  Giltinan  was  associated  with  the  plaintiff, 
[4]  IS  a  sufficient  allegation  of  performance  by  the  plaintiff, 
[t  was  not  necessary  for  him  to  allege  that  he  produced  a  pur- 
chaser upon  any  particular  terms.  From  this  point  of  view  the 
complaint  states  a  cause  of  action. 

This  brings  us  to  consider  the  propriety  of  the  court's  ruling 
in  excluding  the  offered  evidence.  Bear  in  mind  that  it  appears 
[6]  from  the  evidence  admitted  that  O'Connor  had  interested 
Giltinan  in  the  enterprise ;  that  Giltinan,  when  he  had  his  last  con- 
versation with  0  'Connor,  informed  him  that  he  intended  to  take 
ap  the  matter  with  Penwell  and  Moule,  it  being  admitted^  by 
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way  of  averment  in  the  answer,  that  the  sale  was  in  fact  made 
to  a  corporation  organized  by  Oiltinan,  plaintiff  was  entitled  to 
show,  if  he  could,  that  the  particular  corporation  was  formed 
for  the  purp<;N3e  of  having  it  become  the  purchaser,  through  an 
agency  put  in  motion  by  himself;  for  if  it  was  created  for  this 
purpose  by  Giltinan,  or  through  his  agency,  it  was  under  the 
terms  of  the  contract,  a  purchaser  secured  through  the  agency 
of  the  plaintiff.  This  evidence,  showing,  as  it  does,  the  date  at 
which  the  corporation  was  formed,  the  meetings  of  the  stock- 
holders and  directors,  following,  as  they  did,  immediately  after 
the  certificate  was  executed,  the  proceedings  then  had  looking 
to  the  purchase  of  the  Moule  property  and  the  connection  of 
Giltinan  and  Moule  with  the  company,  was  all  competent  as 
tending  to  establish  this  fact.  Incidentally,  also,  it  furnished 
ground  for  an  inference  that  the  land  was  sold  at  the  price  of 
six  dollars  per  acre,  though,  in  view  of  what  we  have  already 
said,  this  is  not  material.  Without  expressing  an  opinion  as  to 
the  effect  of  the  evidence  admitted  standing  alone,  when  it  is 
taken  together  with  that  excluded,  a  case  is  made  upon  which 
the  plaintiff  is  entitled  to  recover,  in  the  absence  of  countervail- 
ing evidence  to  rebut  it.    The  ruling  was  erroneous. 

Incidentally,  this  disposes  of  plaintiff's  contention  that  the 
court  erred  in  directing  the  nonsuit,  so  far  as*  the  order  was 
based  upon  the  second  ground  of  the  motion.  The  first  ground 
of  the  motion  proceeds  upon  the  assumption  that  by  the  letter 
of  October  26,  1907,  Moule  revoked  the  authority  of  the  plain- 
tiff. This  letter,  of  which  we  have  stated  the  substance,  had 
no  such  purpose.  Its  purpose  was  to  inform  plaintiff  that,  in 
ease  Moule  purchased  the  school  section,  he  would  add  twenty- 
five  cents  per  acre  to  the  price  already  agreed  upon,  and  that 
plaintiff  could  govern  himself  accordingly.  The  contemplated 
contingency,  however,  never  arose,  and  hence  the  price  was  not 
changed.  Besides,  the  evidence  shows  that  Moule  recognized 
the  plaintiff  as  his  agent  up  to  May  5,  1908,  when  he  finally  in- 
formed him  of  the  Oiltinan  deal.  The  order  directing  the  non- 
suit was  error,  therefore,  so  far  as  it  is  based  on  the  second 
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ground  of  the  motion.     The  result  is  that  the  court  should  have 
granted  the  plaintiff  a  new  trial. 

The  judgment  and  order  are  reversed  and  the  cause  remanded 
for  a  new  trial. 

Reversed  and  remanded. 

Mr.  Justice  Holloway  concurs. 

Mr.  Justice  Smith^  being  absent,  did  not  hear  the  argument, 
and  takes  no  part  in  the  foregoing  decision. 

Eehearing  denied  November  2, 1912. 


KILLEEN,  Respondent,  v.  BARNES-KING  DEVELOPMENT) 

CO.,  Appellant. 

(No.  3,165.) 
(Submitted  September  16,  1912.    Decided  October  10,  1912.) 

[127   Pac.   89.] 

Master  and  Servant — Mines — Personal  Injuries — Assumption  of 
Risk — Contributory  Negligence — Custom — Safe  Place  to  Work 
— Conflicting*  Instructions — Pleading  and  Proof, 

Master  and  Servant — ^Personal  Injuries — Assumption  of  Bisk — Jury  Ques- 
tion. 

1.  Unless  an  appliance  (a  wooden  block  placed  upon  a  rail  to  stop  a 
ear  used  for  dumping  purposes),  a  defect  in  which  was  alleged  to  have 
been  the  cause  of  the  injury  of  plaintiff  (a  miner)  and  with  which 
he  had  been  working  for  about  ten  days,  was  so  manifestly  insufficient 
to  perform  the  service  required  of  it  as  to  sufrgest  to  a  person  in 
possession  of  his  faculties  and  of  ordinary  intelligence  the  danger  of 
working  with  it,  he  may  not  be  held  chargeable  with  assuming  the 
risk  incident  to  its  use  as  a  matter  of  law;  whether  he  did  or  not 
in  this  case,  held,  under  the  evidence,  a  question  for  the  jury. 

Same — Contributory  Negligence — Safe  and  Dangerous  Method  of  Work^ 
Jury  Question. 

2.  To  make  the  rule  applicable  that  where  an  employee  has  two  or 
more  ways  of  doing  a  thing,  one  of  which  is  dangerous  and  the  other 
safe,  and  he  chooses  the  unsafe  way  and  is  injured,  he  is  guilty  of 
contributory  negligence,  it  must  appear  that  he  knew,  or  ought  to 
have  known,  that  the  method  he  chose  was  unsafe;  where  the  evidence 
leaves  this  question  in  doubt,  it  is  one  for  the  jury's  determination. 

Same — Custom — Contributory    Negligence — Jury    Questions. 

3.  Whether  plaintiff  was  guilty  of  contributory  negligence  in  follow- 
ing a  custom  of  miners,  engaged  in  the  same  character  of  work,  in 
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doing  the  work  during  the  cotirse  of  which  he  was  injured,  which  was 
known  to  and  acquiesced  in  by  defendant,  was  properly  a  jury  question, 
unless  such  method  was  so  obviously  dangerous  that  no  prudent  man 
would  .have  adopted  it. 

Same — Safe  Place — Nondelegable  Duty  of  Master. 

4.  The  duty  of  furnishing  his  servant  with  a  safe  place  to  work  being 
nondelegable,  the  master  is  liable  for  the  negligent  putting  in  place 
of  an  appliance,  no  matter  who  (outside  of  the  injured  servant)  per- 
formed the  actual  labor  of  placing  it. 

Same — Conflicting  Instructions — When  Harmless  Error. 

5.  A  conflict  between  two  instTuctions  is  insufficient  to  work  a  re- 
versal of  the  jjidgment,  where  one  correctly  states  the  law,  and  tho 
other,  though  erroneous,  is  in  appellant's  favor. 

Same — ^Pleading  and  Proof — "Necessary" — Instructions. 

6.  Plaintiff  in  his  complaint  charged  that  it  was  Necessary**  for 
him  to  do  a  certain  thing  in  performing  his  work.  Defendant  em- 
ployer denied  this  allegation  and  requested  an  instruction  that  it  was 
incumbent  upon  plaintiff  to  prove  his  statement.  The  court  refused  to 
do  so,  but  charged  the  jury  that  it  was  not  essential  that  the  evidence 
show  that  plaintiff  was  absolutely  required  to  do  as  he  did,  etc.  Held, 
not  error,  the  record  not  indicating  that  plaintiff  intended  the  word 
to  be  given  the  meaning  of  "indispensable." 

Appeal  from  District  Court,  Fergus  County;  E.  K.  Cheadle, 
Judge. 

Action  by  M.  Killeen  against  the  Barnes-King  Development 
Company.  From  a  judgment  for  plaintiff  and  an  order  denying 
a  new  trial,  defendant  appeals.    Affirmed. 

Messrs.  Ounn,  Bosch  <6  Hall,  Mr.  Wm,  M,  Blackford,  and  Mr. 
John  E.  Corette,  for  Appellant,  submitted  a  brief;  Mr.  E.  M. 
Hall  argued  the  cause  orally. 

That  plaintiff  assumed  the  risk  incident  to  his  employment, 
see  FotheringiU  v.  Washoe  Copper  Co.,  43  Mont.  485,  117  Pac. 
86 ;  Butler  v.  Frazee,  211  XJ.  S.  459,  53  L.  Ed.  281,  29  Sup.  Ct. 
Rep.  136 ;  Mayor  v.  Queen  City  Lumber  Co.,  64  Wash.  567,  117 
Pac.  392. 

The  fact  that  the  plaintiff  testified  at  the  trial:  **I  thought 
it  would  be  safe,''  *'I  didn't  know  it  was  unsafe,"  cannot,  in 
the  light  of  his  other  testimony,  and  the  open  and  obvious  con- 
ditions and  dangers,  avail  him.  See  Bresette  v.  E.  B.  &  A,  L. 
Stone  Co.  (Cal.),  121  Pac.  312,  where  it  was  said:  *'In  spite  of 
such  a  general  allegation  of  the  absence  of  knowledge  on  the 
part  of  the  employee  as  we  have  in  this  case,  a  complaint  is 
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demurrable,  if  the  specific  allegations  thereof  show  that  he  must 
have  known  of  the  defects  and  the  danger  therefrom."  (See, 
also,  MoU  V.  Northern  Pac,  By.  Co,,  44  Mont.  471,  120  Pac.  809 ; 
Belyea  v.  Tomahawk  Pulp  &  Paper  Co.,  110  Wis.  307,  85  N. 
W.  960;  Duffy  v.  New  York  etc.  By.  Co.,  192  Mass.  28,  77  N.  E. 
1031;  Gleason  v.  New  York  eic.  By.  Co.,  159  Mass.  68,  34  N. 
E.  79;  Errico  v.  WashburTi-Williams  Co.,  170  Fed.  852;  National 
Biscuit  Co.  V.  Nolan,  138  Fed.  6,  70  C.  C.  A.  436.) 

Plaintiff  was  guilty  of  contributory  negligence  under  the  rule 
that  '^  where  a  servant  has  two  or  more  ways  of  doing  a  thing 
and  the  one  is  dangerous  and  the  other  safe,  and  he  chooses 
the  unsafe  and  is  injured,  he  is  guilty  of  contributory  negli- 
gence, provided  he  knew,  or  ought  to  have  known,  that  the  one 
method  was  safe  and  the  other  unsafe.  And  it  is  immaterial 
that  the  safe  way  is  not  as  convenient  as  the  other.*  (Bailey 
on  Personal  Injuries,  2d  ed.,  sec.  469.)  In  the  following  cases 
failure  to  take  the  safer  way  was  held  contributory  negligence 
as  a  matter  of  law :  Newport  News  Publishing  Co.  v.  Beaumeister, 
102  Va.  677,  47  S.  E.  821 ;  Bihhy  v.  Wausau  Lumber  Co.,  88 
Wis.  367,  50  N.  W.  337 ;  Sladky  v.  Marinette  Lumber  Co.,  107 
Wis.  250,  83  N.  W.  514;  Zvanovich  v.  Gagnon  <&  Co.  (Mont.), 
122  Pac.  272 ;  Kuhn  v.  H.  C.  Frick  Coke  Co.,  216  Pa.  385,  65 
Atl.  796 ;  Illinois  Central  By.  Co.  v.  Swift,  213  111.  307,  72  N.  E. 
737 ;  Leppala  v.  Cleveland  Iron  Min,  Co.,  122  Mich.  633,  81  N. 
W.  553 ;  Meehan  v.  Great  Northern  By.  Co ,  43  Mont.  72,  114 
Pac.  781 ;  Harrington  v.  B.  A.  <fe  P.  By.  Co,,  37  Mont.  169,  16 
L.  R.  A.,  n.  s.,  395,  95  Pac.  8. 

In  paragraph  4  of  the  complaint  plaintiff  alleges  that  in 
fastening  the  bucket  to  the  cable  *'it  became  and  was  necessary, 
in  the  regular  course  of  business,  to  step  upon  said  truck  so 
as  to  fasten  the  said  cable  to  said  bucket."  This  allegation  is 
specifically  denied  in  the  last  part  of  paragraph  of  defendant's 
answer.  If  plaintiff  expected  to  prove  that  stepping  on  the 
truck  "was  one  of  the  methods  customarily  pursued  and  was 
a  reasonably  safe  one, ' '  he  should  have  pleaded  it.  The  fact  that 
the  evidence  does  not  support  the  allegations  of  a  complaint 
which  are  put  in  issue  does  not  authorize  the  court  to  ignore 
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such  issue  or  to  relieve  plaintiff  from  the  burden  of  proving 
his  material  allegations  as  alleged.  (31  Cyc.  676;  Jorias  v. 
Illinois  Steel  Co.^  101  Ill..App.  416;  Dexter  v.  Ohlander,  89 
Ala.  262,  7  South.  115 ;  WUkinson  v.  Pensacola  etc,  Ry,  Co.,  35 
Pla.  82,  17  South.  71.) 

Messrs.  Ayers  dk  Marshall,  and  Messrs.  Walsh  da  Nolan,  for 
Respondent,  submitted  a  brief ;  Mr,  C.  B.  Nolan  argued  the  cause 
orally. 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

This  action  was  brought  to  recover  damages  for  injuries  re- 
ceived by  plaintiff  while  working  as  a  miner  for  the  defendant 
at  Kendall,  Montana.  He  recovered,  and  defendant  appealed 
from  the  judgment  and  from  an  order  denying  it  a  new  trial. 

The  plaintiff  and  two  other  men,  constituting  a  shift,  were 
engaged  in  sinking  a  prospect  shaft  which  at  the  time  of  the 
accident  was  about  35  feet  deep.  The  debris  from  the  bottom 
of  the  shaft  was  raised  by  means  of  a  windlass,  rope  and  bucket. 
The  collar  of  the  shaft  was  boarded  over,  except  that  a  space 
about  four  feet  square  was  left  through  which  the  bucket  was 
raised  and  lowered.  Rails  were  laid  on  two  sides  of  this  open- 
ing and  extended  away  from  the  shaft  to  a  dump.  On  these 
rails  was  run  a  small  flat  car  to  carry  the  bucket  of  debris  to 
the  dump.  The  top  or  platform  of  the  car  was  about  sixteen 
inches  from  the  ground,  and  was  sufficiently  large  to  completely 
cover  the  opening  at  the  collar  of  the  shaft  when  the  car  was 
run  under  the  windlass  to  receive  or  deliver  the  bucket.  For 
the  purpose  of  stopping  the  car  at  the  proper  place  and  hold- 
ing it  there  while  the  bucket  was  attached  or  detached,  a  block 
or  bumper  was  placed  over  one  rail  on  the  side  of  the  open- 
ing opposite  the  dump.  One  man  filled  the  bucket  at  the  bottom 
of  the  shaft,  and  the  other  two  operated  the  windlass  and  raised 
the  load  to  the  surface,  and  to  such  a  height  that  the  car  could 
be  run  under  the  bucket,  when  the  bucket  was  lowered  onto 
the  car,  the  windlass  rope  detached  from  the  bucket,  and  the 
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load  run  out  to  the  dump,  emptied,  and  the  ear  with  the  empty 
bucket  returned  to  a  point  under  the  windlass  and  directly 
over  the  opening  of  the  shaft,  when  the  rope  was  attached  to 
the  bucket,  the  car  withdrawn,  and  the  bucket  lowered  for  an- 
other load.  The  windlass  men  "took  turn  about"  running  the 
car.  On  June  17, 1907,  about  2 :30  o'clock  in  the  morning,  while 
the  plaintiff  was  engaged  in  the  performance  of  his  duty  as  one 
of  the  windlass  men,  and  when  it  was  *'his  turn"  to  do  so,  he 
took  the  car  with  a  bucket  of  debris  from  the  collar  of  the  shaft 
to  the  dump,  emptied  the  bucket,  and  returned  the  car  with 
the  empty  bucket  to  the  shaft.  While  attempting  to  attach  the 
windlass  rope  to  the  empty  bucket  preparatory  to  lowering  it, 
the  car  moved  forward  from  under  him,  plaintiff  came  in  con- 
tact with  the  drum  of  the  windlass,  was  thrown  back  into  the 
shaft,  and  sustained  the  injuries  of  which  he  complains.  He 
charges  negligence  on  the  part  of  the  defendant  in  failing  to 
provide  a  block  or  bumper  of  sufl5cient  size  to  prevent  the  car 
moving  forward  over  it,  and  in  failing  to  keep  the  block  or 
bumper  which  was  supplied  in  a  reasonably  safe  condition. 

The  evidence  on  the  part  of  the  plaintiff  tends  to  show  that 
the  block  or  bumper  was  a  piece  of  wood  three  inches  thick, 
nailed  to  the  platform  which  surrounded  the  opening  at  the 
collar  of  the  shaft,  and  extended  about  one  inch  above  and 
over  one  rail  of  the  track;  that  these  several  appliances  had 
been  in  constant  use  by  three  shifts  each  day  for  a  week  or  ten 
days;  that  they  were  in  place  at  the  time  the  plaintiff  went 
to  work,  and  that  the  flange  on  the  car  wheel  coming  in  contact 
with  the  bumper  had  worn  a  groove  into  the  piece  of  wood. 
Plaintiff's  theory  is  that  because  of  this  groove  and  of  the  thin- 
ness of  the  bumper  a  slight  force  was  sufiScient  to  cause  the  car 
to  move  forward  over  the  bumper,  and  the  evidence  of  the 
plaintiff  himself  is  that,  when  he  returned  the  car  with  the 
empty  bucket  to  the  collar  of  the  shaft,  the  car  was  brought  to 
a  full  stop  under  the  windlass,  and,  when  he  stepped  on  the 
car  to  attach  the  rope  to  the  bucket,  the  car  moved  forward  over 
the  bumper,  causing  him  to  fall  down  the  shaft.  The  defend- 
ant interposed  the  pleas  of  assumption  of  risk  and  contributory 
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aegligence,  and  now  urges  npon  ns  that  the  evidence  offered 
by  the  plaintiff  proves  the  allegations  of  these  special  pleas. 

1.  Assumption  of  Risk.  The  contention  of  appellant  is  that 
for  more  than  a  week  the  plaintiff  was  working  about  the  collar 
of  the  shaft ;  that  the  block  or  bumper  was  in  plain  sight ;  that 
plaintiff  in  fact  saw  it  frequently ;  that  at  least  he  is  chargeable 
with  knowledge  of  its  worn  condition;  that  he  must  have  ap- 
preciated the  danger  from  its  continued  use;  that  he  failed  to 
complain,  and  therefore  must  be  held  to  have  assumed  the 
risk.  The  evidence  discloses  that  plaintiff  had  seen  the  bumper 
a  number  of  times,  but  he  did  not  know  how  thick  it  was, 
how  high  it.  projected  above  the  rail,  or  whether  it  was  over 
one  rail  or  over  both  rails.  He  testified  that  he  had  confidence 
in  the  defendant;  that  he  did  not  have  any  idea  the  car  would 
go  over  the  bumper;  that  he  had  never  noticed  that  the  flange 
of  the  car  wheel  had  cut  a  groove  in  the  bumper  at  all;  and 
that  there  was  any  danger  from  using  the  bumper  had  never 
entered  his  mind.  So  frequently  has  the  question  of  assump- 
tion of  risk  arisen,  that  the  principles  of  law  controlling  the 
doctrine  have  become  well  settled,  and  with  respect  to  them 
there  is  little,  if  any,  contrariety  of  opinion.  The  only  difficulty 
arises  in  applying  them  to  a  given  state  of  facts. 

In  Fotheringill  v.  Washoe  Copper  Co.,  43  Mont.  485,  117  Pac. 
86,  this  court  said:  ''As  the  rule  is  commonly  stated,  it  is  to 
the  effect  that  the  servant  assumes  all  the  usual  and  ordinary 
risks  attendant  upon  his  employment,  not  including  risks  arising 
from  the  negligence  of  the  master,  and  that  he  assumes  the  lat- 
ter as  well,  if  he  knows  of  the  defects  from  which  they  arise  and 
appreciates  the  dangers  which  flow  from  such  defects."  From 
the  evidence  before  us  we  may  say  that  the  bumper  was  de- 
fective, in  that  it  was  not  thick  enough  in  the  first  instance, 
and  that  it  was  permitted  to  become  out  of  repair,  in  the  second ; 
but  whether  plaintiff  is  chargeable  with  knowledge  of  these  facts 
is  altogether  a  different  question.  As  said  by  this  court  in  Mc- 
Cabe  V.  MovJtana  Central  By.  Co.,  30  Mont.  323,  76  Pac.  701 : 
f*The  faculty  of  close  observation  of  objects  is  largely  a  gift. 
Some  persons  may  walk  once  along  a  street  and  be  able,  with- 
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out  any  special  effort,  to  describe  everj'  prominent  object  upon 
and  every  projection  into  the  street,  while  others  might  go  up 
and  down  the  same  street  for  a  year  who  could  not  describe 
such  objects  and  projections."  A  block  extending  one  inch 
above  the  rail  might  be  insuflBcient  to  stop  and  hold  the  car. 
If  it  extended  six  inches  above  the  rail,  there  is  no  question, 
from  this  evidence,  but  that  it  would  have  been  altogether  ade- 
quate for  any  purpose  for  which  it  was  intended;  but  it  does 
not  appear  just  how  high  above  the  rail  the  block  must  have 
extended  to  rightfully  perform  its  functions,  or,  in  other  words, 
it  does  not  appear  just  where  the  dividing  line  between  danger 
and  safety  could  be  drawn.  The  employee  is  not  required  to 
carry  about  with  him  a  gauge  or  foot-rule  to  determine  whether 
the  appliances  furnished  by  his  employer  fully  meet  the  re- 
quirements of  efficiency.  As  said  by  the  supreme  court  of  the 
United  States  in  Choctaw  etc.  K.  Co,  v.  McDade,  191  XJ.  S.  64, 
48  L.  Ed.  96,  24  Sup.  Ct.  Rep.  24:  ''The  servant  has  the  right 
to  assume  that  the  master  has  used  due  diligence  to  provide  suit- 
able appliances  in  the  operation  of  his  business,  and  he  does 
not  assume  the  risk  of  the  employer's  negligence  in  performing 
such  duties.  The  employee  is  not  obliged  to  pass  judgment  upon 
the  employer's  methods  of  transacting  his  business,  but  may 
assume  that  reasonable  care  will  be  used  in  furnishing  the  appli- 
ances necessary  for  its  operation."  Of  course,  if  the  conditions 
are  constant  and  of  long  standing,  and  the  danger  is  so  obvious 
as  to  suggest  itself  to  a  person  in  possession  of  his  faculties  and 
of  ordinary  intelligence,  he  cannot  escape  the  consequences  by 
refusing  to  see  the  conditions  or  appreciate  the  danger.  In 
other  words,  negligent  ignorance  is  not  any  excuse. 

But  the  record  before  us  discloses  that  these  appliances  had 
been  in  use  there  only  for  a  week  or  ten  days,  and,  of  course, 
the  degree  of  impairment  in  the  block  depended  upon  the  force 
and  frequency  with  which  it  was  struck,  the  weight  of  the  car, 
the  condition  of  the  wheel  flange,  the  character  of  the  wood  in 
the  block  to  withstand  the  cutting  force  of  the  car  wheel,  and 
probably  other  conditions  and  circumstances.  When  placed  in 
position,  the  block  was  undoubtedly    considered    adequate  by 
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the  person  who  placed  it,  and  whether  it  was  or  was  not  suffi- 
cient for  the  purpose  intended  was  a  question  upon  which  dif- 
ferent persons  might  disagree.  The  plaintiff  was  not  called 
upon  to  conduct  a  series  of  experiments  to  determine  the  extent 
of  the  damage  occasioned  by  each  contact  of  the  car  wheels  with 
the  block,  or  the  force  necessary  to  move  the  car  over  the  block. 
He  was  employed  to  work,  not  to  experiment,  and,  unless  the 
[1]  bumper  was  manifestly  insufficient  to  perform  the  services 
required  of  it,  the  plaintiff  cannot  be  chargeable  with  assuming 
.the  risk  as  a  matter  of  law.  The  rules  applicable  here  have 
been  stated  so  frequently  that  they  need  not  be  repeated.  (Mc^ 
Cdbe  V.  Montana  Central  By.  Co,,  above;  Hollingsworik  v. 
Davis-Daly  Estate  C.  Co.,  38  Mont.  143,  99  Pac.  142 ;  Anderson 
V.  Northern  Pac.  By.  Co.,  34  Mont.  181,  85  Pac.  884;  Osterholm 
V.  Boston  cfe  Mont.  C.  C.  dt  8.  Min.  Co.,  40  Mont.  508,  107  Pac. 
499 ;  Base  v.  Minneapolis  etc.  By.  Co.,  107  Minn.  260,  21  L.  R. 
A.,  n.  s.,  138,  120  N.  W.  360 ;  Dorsey  v.  Construction  Co.,  42 
Wis.  5'83.)  The  question  of  assumed  risk  was  properly  one  for 
the  jury.  {Kinsel  v.  North  Butte  M.  Co.,  44  Mont.  445,  120 
Pac.  797.) 

2.  Contributory  Negligence.  The  defendant  charged  the 
plaintiff  with  negligence  which  directly  contributed  to  his  own 
injury,  in  that,  it  is  alleged,  when  plaintiff  had  emptied  the 
bucket  at  the  dump  and  had  placed  it  upon  the  car,  he  gave 
the  car  a  start  back  toward  the  shaft  and  then  mounted  the 
car  and  rode  on  it;  that  the  car  came  with  great  speed  toward 
the  shaft  and  came  in  contact  with  the  bumper  with  great  force, 
by  reason  whereof  plaintiff  was  either  thrown,  or  carelessly 
stepped  or  jumped  from  the  car,  sustaining  the  injuries  of  which 
he  complains.  In  argument  counsel  for  appellant  insisted:  (a) 
That  it  was  unnecessary  for  plaintiff  to  get  upon  the  car  to 
[2]  attach  the  rope  to  the  bucket,  that  he  could  have  accom- 
plished the  same  end  by  standing  upon  the  platform  which  sur- 
rounded the  shaft  opening,  and  that  in  proceeding  as  he  did 
plaintiff  voluntarily  chose  an  unsafe  way  in  preference  to  one 
which  was  safe,  and  the  familiar  rule  announced  in  Bailey  on 
Personal  Injuries,  section  469,  is  invoked,  as  follows:    ''It  is 
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well  settled  that  where  a  servant  has  two  or  more  ways  of  doing 
a  thing,  and  the  one  is  dangerous  and  the  other  safe,  and  he 
chooses  the  unsafe  and  is  injured,  he  is  guilty  of  contributory 
negligence,  provided  he  knew,  or  ought  to  have  known,  that  the 
one  method  was  safe  and  the  othei  unsafe. '^  While  to  one 
not  familiar  with  the  work  it  would  seem  that  the  plaintiff  might 
have  attached  the  bucket  just  as  easily  and  conveniently  from 
the  ground  as  from  the  car,  and  yet  the  testimony  of  experienced 
miners  tends  to  show  that  it  was  not  practicable  to  work  from 
the  ground,  particularly  if  the  bucket-bail  happened  to  be  on 
the  side  of  the  bucket  away  from  the  man  who  was  seeking  to 
make  the  fastening.  In  explanation  of  this  evidence,  it  is  to 
be  observed  that  the  bucket  used  by  these  men  at  the  time  the 
plaintiff  was  injured  was  half  of  a  barrel.  One  witness  in  par- 
ticular testified  that  he  never  saw  the  work  done  in  anv  man- 
ner  other  than  that  employed  by  the  plaintiff;  that  the  method 
employed  was  reasonably  safe,  and  as  safe  as^any  other,  assum- 
ing fhat  the  bumper  was  sufficient  to  perform  the  services  re- 
quired of  it.  One  essential  element  of  the  rule  announced  above 
is,  that  the  plaintiff  knew,  or  ought  to  have  known,  that  the 
method  he  chose  to  follow  was  unsafe.  At  best  it  can  be  said 
only  that  the  evidence  leaves  that  question  in  doubt,  and  there- 
fore it  was  properly  submitted  to  the  jury,  (b)  It  is  urged 
that  the  evidence  shows  that  plaintiff  rode  the  car  back  from 
the  dump,  and  that  it  was  the  impact  of  the  heavy  car  with 
plaintiff's  added  weight,  which  caused  the  plaintiff's  fall.  This 
is  answered  by  plaintiff,  who  says  that  to  the  best  of  his  recol- 
lection he  did  not  ride  the  car  back,  but  walked  along  and  shoved 
it;  that  the  car  came  to  a  full  stop  over  the  shaft  opening,  and 
that,  when  he  stepped  on  the  car  to  attach  the  rope  to  the  bucket, 
the  car  moved  forward  over  the  bumper  and  from  under  him, 
and  he  fell.  Particular  stress  is  laid  upon  the  fact  that  Larson, 
a  witness  for  plaintiff,  testified  that  it  was  quite  a  general  cus- 
tom among  the  men  to  ride  the  car  back  from  the  dump;  that 
he  had  seen  the  plaintiff  ride  the  car  before  the  night  of  his 
injury ;  and  that,  when  he  first  observed  the  plaintiff  returning 
on  the  trip  when  he  was  hurt,  plaintiff  was  then  on  the  car. 
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From  this  and  other  similar  statements  of  the  witness  we  are 
asked  to  draw  the  conclusion  that  plaintiff  did  ride  the  car  from 
the  dnmp;  but  a  consideration  of  the  entire  testimony  given 
by  the  witness  will  scarcely  justify  such  a  conclusion.  At  best, 
it  leaves  the  question  in  doubt.  The  witness  testified:  ''He 
was  on  the  car  coming  back  from  the  dump  when  I  observed  him. 
•  •  •  There  is  where  I  first  observed  him  as  the  car  came 
over  the  shaft.  •  •  •  He  stopped  his  truck.  It  was  brought 
to  a  standstill  for  a  second,  anyway.  He  proceeded  to  hook  the 
rope  on  to  the  bucket,  and,  while  doing  so,  the  truck  moved  for- 
ward, letting  him  down  the  shaft."  It  would  seem  to  be  im- 
material whether  plaintiff  rode  or  walked,  if  it  be  true  that  he 
brought  the  car  to  a  standstill  before  he  undertook  to  fasten 
the  rope.  While  it  appears  extravagant  to  say  that  the  force 
applied  by  a  man  stepping  upon  a  car  weighing  500  or  600 
pounds  is  sufficient  to  move  the  car  over  an  obstruction  such  as 
this  bumper  was,  still,  in  the  light  of  all  the  evidence,  we  do 
not  feel  justified  in  saying  that  plaintiff's  version  is  so  inher- 
ently improbable  as  to  deny  it  all  claim  to  belief.  But  assume, 
for  the  moment,  that  plaintiff  did  ride  the  car.  Unless  that 
[3]  method  was  obviously  dangerous,  then  plaintiff  was  en- 
titled to  have  the  jury  determine  the  question  of  his  contrib- 
utory negligence,  in  the  light  of  the  evidence  that  he  proceeded 
in  all  his  actions  according  to  the  custom  of  miners  engaged  in 
the  same  character  of  work,  and  that  this  custom  was  known 
to  his  employer,  who  did  not  object.  The  rule  is  stated  in  1 
Labatt  on  Master  and  Servant,  section  353,  as  follows:  ''A  cir- 
cumstance frequently  adverted  to  as  one  which  tends  to  negative 
the  inference  that  the  servant  was  guilty  of  contributory  negli- 
gence is  that  the  course  of  action  which  he  was  pursuing  at  the 
time  the  injury  was  received  was  the  one  customarily  followed 
fay  himself  or  his  coemployees  under  similar  circumstances  with 
the  approval  or  tacit  acquiescence  of  the  master  or  his  repre- 
sentative. How  far  this  circumstance  is  actually  a  differen- 
tiating factor,  serving  to  fix  the  line  of  demarcation  between 
evidence  which  does  and  which  does  not  warrant  a  court  in 
saying  as  a  matter  of  law  that  the  action  is  not  maintainable, 
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is  a  question  to  which  the  cases  supply  no  definite  answer. 
The  only  doctrine  which  it  seems  possible  to  formulate  upon 
the  subject  is  the  somewhat  va^e  one,  that,  unless  what 
the  servant  did  was  necessarily  and  inevitably  so  dangerous 
that  it  is  impossible  to  concede  that  any  prudent  man  would 
have  acted  in  such  a  manner,  evidence  showing  that  he  com- 
plied with  a  custom,  known  to  and  expressly  or  impliedly 
sanctioned  by  his  employer,  will  generally  turn  the  scale  in  his 
favor,  and  secure  for  him  the  privilege  of  having  the  quality 
of  his  conduct  determined  by  the  jury,  although  he  would  other- 
wise have  been  declared  incapable  of  recovering."  In  Kinsel  v. 
North  Butte  Min.  Co.,  above,  we  considered  this  question  at 
length,'  and  our  conclusion  is  in  harmony  with  the  rule  an- 
nounced by  the  trial  court  in  the  instructions  which  were  given. 
{Richardson  v.  Klamath  S.  8.  Co.  (Or.),  126  Pac.  24.) 

3.  Objection  was  made  to  the  introduction  of  certain  expert 
testimony  on  behalf  of  plaintiff.  The  question  now  raised  was 
set  at  rest  by  this  court  in  Copenhaver  v.  Northern  Pacific  By. 
Co.,  42  Mont.  453, 113  Pac.  467.     - 

4.  The  placing  of  the  bumper  was  so  plainly  a  part  of  the 
[4]  master's  duty  in  providing  a  place  to  work  that  it  is  wholly 
immaterial  who  actually  performed  the  mechanical  labor  in 
placing  it,  so  long  as  plaintiff  himself  took  no  part  in  it.  Who- 
ever did  it  acted  as  the  alter  ego  of  the  employer,  and,  if  it  was 
done  negligently,  the  master  must  assume  responsibility. 

5.  There  is  a  conflict  between  instructions  3  and  15  given  by 
[5]  the  court;  but  this  fact  does  not  require  a  reversal  of  the 
judgment.  The  rule  is  settled  iii  this  jurisdiction.  In  State 
V.  Jones,  32  Mont.  442,  80  Pac.  1095,  we  said:  **It  is  not  every 
case  of  conflicting  instructions  which  warrants  a  reversal.  If 
one  instruction  states  the  law,  and  another  one  in  conflict  with 
it  is  given,  which  is  erroneous,  but  in  the  defendant's  favor, 
he  cannot  complain  of  the  erroneous  instruction,  or  of  the  con- 
flict between  the  two.  The  reason  for  this  is  apparent,  and 
is  illustrated  in  this  instance;  for,  if  the  jury  followed  the  law 
as  announced  in  No.  14,  the  defendant  could  not  complain,  for 
it  states  the  law  correctly.    If,  on  the  other  hand,  the  jury  ig- 
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nored  No.  14  and  followed  No.  13,  defendant  cannot  complain, 
for  in  that  event  the  jury  could  only  be  misled  in  his  favor." 
And  this  rule  was  approved  in  DonovanrMcCormick  Co.  v.  Sparr, 
34  Mont.  237,  85  Pac.  1029.  There  is  not  anything  whatever 
in  the  evidence  to  warrant  submitting  to  the  jury  the  question : 
Whose  duty  was  it  to  provide  the  block  or  bumper  and  put  it 
in  placet  And  for  this  reason  instruction  No.  15  ought  not  to 
have  been  given.  It  is  erroneous,  but  it  was  given  at  defend- 
ant's request  and  is  in  his  favor.  No.  3  correctly  states  th6 
rule,  and  defendant  cannot  complain. 

6.  Plaintiff  alleged  in  his  complaint  that  it  was  necessary  for 
him  to  step  upon  the  car  in  order  to  attach  the  windlass  rope 
to  the  bucket.  This  allegation  was  denied  in  the  answer,  and 
defendant  requested  the  court  to  charge  that  it  was  incumbent 
upon  plaintiff  to  prove  the  allegation  as  made.  The  court  de- 
clined to  do  so,  but  gave  instruction  3a,  which  reads  as  follows : 
''It  is  not  essential  that  it  shall  appear  from  the  evidence 
that  the  plaintiff  was  absolutely  required  to  \nount  the  car  in 
order  to  fasten  the  cable  or  rope.  If  the  method  of  doing  the 
work  he  followed  was  customarily  pursued  by  the  men  engaged 
in  it,  or  was  one  of  the  methods  customarily  pursued,  and  was 
a  reasonably  safe  method,  the  plaintiff  is  not  chargeable  with 
contributory  negligence  in  following  it  on  the  occasion  when 
he  was  injured.'* 

The  rule  is  elementary  that  the  plaintiff  must  prove  every 
[6]  material  allegation  of  his  complaint  which  is  put  in  is- 
sue; and,  if  the  action  of  the  trial  court  operated  to  relieve 
him  of  that  burden,  then  the  court  was  in  error,  and  whether 
the  court  did  so  relieve  him  depends  upon  the  construction 
to  be  given  the  language  of  the  pleading  and  the  first  clause 
of  instruction  3a  above.  The  remaining  portion  of  the  in- 
struction deals  with  the  question  of  contributory  negligence, 
and  not  with  the  burden  of  proof.  In  a  restricted  sense  the 
term  "necessary"  means  indispensable;  but  there  is  not  any- 
thing in  this  record  to  indicate  that  the  plaintiff  intended  the 
word  to  be  given  that  meaning  in  his  pleading.  After  all,  ''use 
is  the  law  of  language/'  and,  as  employed  in  the  law  particu- 
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larly,  necessary  ''frequently  imports  no  more  than  convenient, 
essential  or  useful  to  some  end  in  view."  (Anderson's  Law  Dic- 
tionary.) ** Necessary"  is  defined  as  follows:  "In  law.  Bequi- 
site  for  reasonable  convenience  and  facility  or  completeness  in 
accomplishing  the  purpose  intended."     (Century  Dictionary.) 

In  section  8,  Article  I,   of  the   Constitution   of  the   United 
States,  the  Congress  is  authorized  "to  make  all  laws  which  shall 
be  necessary  and  proper  for  carrying  into  execution  the  fore- 
going powers,  and  all  other  powers  vested  by  this  Constitution 
in  the  government  of  the  United  States,  or  in  any  department 
or  officer  thereof";  but  it  was  never  intended  to  limit  the  con- 
gressional power  to  passing  only  such  laws  as  are  indispensable 
to  those  ends.    When  the  restricted  meaning  was  intended  by 
the  framers  of  the  Constitution,  they  used  the  qualifying  word 
"absolutely,"  as  in  section  10  of  the  same  Article,  "No  state 
shall,  without  the  consent  of  Congress,  lay  any  imposts  or  duties 
on  imports  or  exports,  except  what  may  be  absolutely  necessary 
for  executing  its  inspection  laws."     (McCulloch  v.  Maryland, 
4  Wheat.  316,  4  L.  Ed.  579.)     In  a  suit  upon  a  bottomry  bond 
for  money  advanced  to  supply  a  ship  "with  necessary  repairs," 
Justice  Story  in  circuit  said :  "But  a  thorough  examination  of  the 
common  text-writers,  ancient  as  well  as  modem,  will,  as  I  think, 
satisfactorily  show  that  they  have  all  understood  the  language 
in  a  very  mitigated  sense,  and  that  necessary  repairs  mean  such 
as  are  reasonably  fit  and  proper  for  the  ship  under  the  circum- 
stances, and  not  merely  such  as  are  absolutely  indispensable  for 
the  safety  of  the  ship  or  the  accomplishment  of  the  voyage." 
In  a  statute  which  requires  a  railroad  to  install  farm  crossings 
where  necessary,  the  word  "necessary"  was  held  to  mean  rea- 
sonably convenient*     (Chalcraft  v.  Louisville,  E.  ds  St.  L.  B.  Co., 
113  111.  86.)     But  a  multiplication  of  citations  is  unnecessary. 
A  reference  to  5  Words  &  Phrases,  4705,  discloses  the  liberality 
with  which  the  word  "necessary"  has  been  treated  by  the  courts. 
The  language  of  the  complaint  is  the  language  of  eminent  coun- 
sel familiar  with  the  adjudications,  and  it  is  but  fair  to  assume 
that  they  employed  the  word  "necessary"  in  the  light  of  these 
adjudications,  and  intended  that  it  should  receive  a  liberal  defi- 
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nition.  This  position  is  fortified  by  the  course  of  conduct  pur- 
sued at  the  trial,  including  the  request  for  instruction  3a  above. 
The  trial  court  was  called  upon  to  charge  a  jury  of  laymen, 
and,  had  defendant's  offered  instruction  been  given  as  requested, 
it  is  practically  certain  that  the  jurymen  would  have  understood 
the  word  ** necessary"  to  mean  *' indispensable."  Doubtless,  if 
the  trial  court  had  been  requested  to  do  so,  it  would  have  told 
the  jury  that  plaintiff  had  sustained  the  allegation  of  his  com- 
plaint now  under  discussion,  if  he  showed  by  a  preponderance 
of  the  evidence  that  in  mounting  the  car  to  attach  the  rope  to 
the  buciket  he  pursued  a  method  which  was  convenient,  practical, 
and  reasonably  safe,  but  the  court  was  not  requested  to  give  such 
a  charge.  Instruction  3a,  so  far  as  it  relates  to  the  question  of 
burden  of  proof,  is  not  erroneous,  even  though  it  might  have 
been  elaborated,  and  the  jury  thereby  further  enlightened.  De- 
fendant's requested  instruction  No.  2,  in  the  very  nature  of 
things,  must  have  misled  the  jury  if  it  had  been  given  without 
amplification. 

The  judgment  and  order  are  afiSrmed. 

Aifirmed. 

Mb.  Chief  Justice  Brantly  concurs. 

Mr.  Justice  Smith,  being  absent,  did  not  hear  the  argument, 
and  takes  no  part  in  the  foregoing  decision. 

46  Moni.->lff 
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HEBRIN,  Respondent,  v.  SIEBEN  et  al.,  Appellants. 

(No.  3,170.) 
(Sabmitted  September  18,  1912.    Decided  October  19,  1912.) 

[127  Pac.  323.] 

Livestock — Uninclosed  Orazing  Lands — Trespass — Injunction — 
Ways  of  Necessity — Right  to  Select — Railroad  Cfrant — Dam- 
ages— Excessive  Verdict. 

Appeal  and  Error — Conflict  in  Evidence — ^Review. 

1.  Subject  to  review  by  the  district  court  on  motion  for  new  trial, 
the  determination  of  questions  of  fact  on  conflicting  evidence  ia  ex- 
dusively  a  matter  within  the  province  of  this  jury;  the  result  thai 
reached  is  conclusive  on  appeal. 

Opinion  Evidence — Admissibility. 

2.  The  statement  of  a  witness,  after  testifying  that  he  had  been 
working  with  sheep  in  various  capacities  for  ten  or  twelve  years;  that 
he  was  acquainted  with  plaintiff's  lands,  damages  for  the  depasturing 
of  which  were  sought  from  defendant;  that  he  was  able  by  reason 
of  his  experience  to  state  the  value  of  lands  for  herding  sheep  thereon; 
that  it  required  a  certain  number  of  acres  to  support  a  single  sheep, 
etc.;  that  in  his  opinion  the  reasonable  value  of  the  feed  which  he 
had  seen  upon  the  lands  in  question  during  the  fall  of  a  certain 
year  and  the  following  spring  amounted  to  a  specific  sum :  held  properly 
admitted  in  evidence,  his  knowledge  and  experience  having  qualified 
him  to  answer. 

Trespass  on  Uninclosed  Lands — ^Livestock — Duty  of  Owner. 

3.  The  owner  of  livestock  may  not  knowingly  and  willfully  drive  or 
herd  them  upon  the  lands  of  another  even  though  they  are  not  pro- 
tected by  an  indosure;  in  order  to  avoid  encroaching  upon  them  he 
must  at  his  peril  ascertain  the  boundary  lines  of  the  latter's  prop- 
erty. 

Real  Property — ^Way  of  Necessity — ^Bight  to  Select. 

4.  Where  one  person  grants  to  another  land  to  which  there  is  no 
access  except  by  passing  over  other  land  of  the  former,  a  way  of 
necessity  passes  by  the  grant,  the  grantor  having  the  right  to  designate 
it.  In  case  of  failure  or  refusal  to  do  so,  however,  the  grantee  may 
make  his  own  selection;  in  either  instance  the  party  making  the  selec- 
tion must  do  so  with  due  regard  to  the  rights  of  the  other. 

Same. 

5.  A  way  of  necessity  is  impliedly  reserved  in  favor  of  the  grantor 
where  he  has  no  means  of  access  to  other  lands  owned  by  him,  exeept 
by  passing  over  those  granted,  the  grantee  having  the  privilege  of 
selecting  the  way,  such  privilege,  limited  by  the  rule  of  necessity, 
passing  to  the  grantor  if  the  grantee  fails  or  refuses  to  exercise  his 
right  in  this  regard. 

Public  Lands — Railroad  Grant — Implied  Reservation  of  Way  of  Necessity. 

6.  Heldf  under  the  rule  stated  in  paragraph  5,  Bupra,  that  a  way 
of  necessity  over  the  odd-numbered   sections  was  impliedly  reserved 
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by  the  federal  govemmen.t,  in  its  land  grant  to  tlie  Northern  Paeifio 
BaUroad  Company,  not  only  in  its  own  favor,  bnt  also  that  of  persons 
desiring  to  go  upon  the  even-numbered  ones  for  purposes  allowed  by 
law,  such  as  making  settlement,  cutting  timber,  exploring  for  mineral 
deposits,  grazing  stoek,  eto. 

Same-— Livestock— Way  of  Necessity--Instructions — Proper  BefusaL 

7.  An  instruction  which,  if  given,  would  have  authorized  the  jury, 
in  an  action  for  damages  for  trespass  on  certain  sections  of  land 
purchased  by  plaintiff  from  the  Northern  Pacific  Railway  Company, 
to  infer  that  the  defendants  had  a  right,  in  order  to  reach  unappro- 
priated government  lands,  to  cross  at  will  with  their  sheep,  held  in 
herd,  over  plaintiff's  lands,  without  regard  to  the  area  incidentally 
depastured  or  the  time  consumed  in  effecting  the  passage  and  unlim- 
ited by  the  rule  of  necessity,  was  properly  refused. 

Livestock — ^Trespass — ^Depasturing  Lands — Excessive  Damages. 

8.  Compensatory  damages  awarded  in  an  action  to  recover  for  the 
use  and  occupation  of  seven  and  one-half  sections  of  grasing  lands  for 
eight  and  one-half  months,  scaled  from  $1,200  to  $600,  where  the 
complaint  did  not  aUege  and  the  evidence  did  not  show  any  special 
or  permanent  injury,  nor  any  detriment  to  plaintiff  other  than  the 
loss  of  the  use  of  the  lands  during  the  time  of  their  occupancy  by 
defendants. 

8sme— Trespass — Injunction — Selection  of  Way — ^Procedure. 

9.  Held,  that  the  granting  of  a  perpetual  injunction  which  bj  pro- 
hibiting defendants  from  driving  their  sheep  over  any  portion  of 
plaintiff's  lands,  surrounding  unappropriated  government  sections, 
denied  the  former  access  to  the  public  domain  for  grazing  purposes, 
was  error;  held,  further,  that  the  court  should  have  required  plaintiff 
to  select  and  tender  to  defendants  ways  for  their  use,  and  in  case  of 
refusal,  permitted  defendants  to  select  such  ways;  in  case  of  failure 
on  their  part  to  act,  it  should  have  heard  evidence  and  located  and 
defined  the  ways,  having  due  regard  to  the  necessities  of  the  case, 
and  thereupon  issued  an  injunction  limiting  the  rights  of  defendants 
according  to  the  determination  thus  made. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  J. 
MiUer  Smith,  Judge. 

AcnoN  by  H.  J.  Herrin  against  Henry  Sieben  and  another, 
copartners  as  Sieben  ft  Qrimes.  From  a  judgment  for  plaintiff, 
and  an  order  denying  a  new  trial,  defendants  appeal.  Modified 
and  remanded  conditionally. 

Mr.  8.  A.  BalUet,  and  Mr.  E.  A.  Carleton,  for  Appellants,  sub- 
mitted a  brief,  and  argued  the  cause  orally. 

Mr,  A.  P.  Heywood  and  Mr.  0.  W.  McConnell  submitted  a 
brief  in  behalf  of  Respondent;  Mr.  McConnell  argued  the  cause 
orally. 
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MR.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 
the  court. 

Action  for  damages  for  trespass  on  land.  *  On  October  5, 1910, 
the  plaintiff  became  the  owner  by  purchase  from  the  Northern 
Pacific  Railway  Company  of  seven  and  a  half  sections  of  land 
in  Lewis  and  Clark  county,  lying  within  the  limits  of  the  grant 
originally  made  to  the  Northern  Pacific  Railroad  Company. 
These  sections  connect  with  and  adjoin  other  lands  owned,  re- 
spectively, by  the  plaintiff  and  the  defendants.  The  plaintiff 
and  the  defendants  are  engaged  in  the  business  of  buying,  rais- 
ing and  selling  sheep ,  the  defendants  being  copartners.  Up  to 
the  time  of  plaintiff's  purchase  he  and  the  defendants  had  been 
accustomed  to  use  these  lands,  and  also  the  intervening  govern- 
ment sections,  as  pasture  for  their  sheep  whenever  it  suited  their 
convenience,  all  of  them  being  uninclosed.  Defendants  knew 
of  plaintiff's  purchase,  and  that  his  purpose  in  making  it  was  to 
provide  pasture  for  his  sheep.  Soon  after  the  purchase,  plain- 
tiff warned  them  not  to  use  the  lands  so  purchased.  On  May 
17,  1911,  he  brought  an  action,  charging  that  between  October 
5,  1910,  and  May  12,  1911,  the  defendants,  without  his  consent 
and  without  right,  had  herded  and  pastured  their  sheep  upon 
these  lands,  with  the  result  that  the  grass  and  herbage  thereon 
were  entirely  eaten  off  and  destroyed,  to  his  damage  in  the  sum 
of  $2,000,  and  demanding  judgment  for  that  amount  and  for 
costs.  On  June  23,  1911,  he  brought  a  second  action,  the  pur- 
pose being  to  recover  damages  for  trespasses  alleged  to  have 
been  committed  between  May  13  and  June  19.  In  his  complaint 
he  alleged  that  the  conduct  of  defendants  was  malicious.  He 
also  alleged  that  the  defendants  were  constantly  repeating  their 
acts  of  trespass  and  were  threatening  to  continue  them,  and 
that  the  damage  thus  accruing  and  threatened  could  not  be  ade- 
quately compensated  in  damages.  He  demanded  judgment  for 
$1,250  damages,  with  costs,  and  a  perpetual  injunction.  In  the 
first  action,  the  defendant  tendered  issue  by  a  denial  of  all  the 
material  allegations  of  wrongdoing  contained  in  the  complaint. 
In  the  second,  besides  tendering  a  like  issue,  they  alleged,  in  sub- 
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stance,  that  thd  action  had  not  been  brought  in  good  faith  to 
recover  damages  for  wrongs  committed  by  the  defendants,  but 
that  the  plaintiff  had  acquired  lands  to  which  he  claims  title, 
for  the  sole  purpose  of  compelling  the  defendants  to  remove 
their  flocks  from  the^  portion  of  the  range  which  they  had  hereto- 
fore been  accustomed  to  use,  and  to  desist  from  pasturing  them 
upon  the  even-numbered  government  sections,  which  are  open 
to  the  use  of  all  stockmen  alike  for  grazing  purposes.  Upon 
these  allegations  there  was  issue  by  reply.  The  two  causes  were 
by  stipulation  of  counsel  consolidated  and  tried  as  one.  The 
plaintiff  recovered  a  verdict  for  $1,200  as  compensatory  and 
$100  as  punitive  damages.  Judgment  was  entered  for  this 
amount,  with  costs,  and  also  for  a  perpetual  injunction.  From 
the  judgment  and  from  the  order  denying  their  motion  for  a 
new  trial  the  defendants  have  appealed.  They  assign  insuffi- 
ciency of  the  evidence  to  justify  the  verdict,  errors  in  rulings 
of  the  court  upon  questions  of  evidence,  and  in  submitting  and 
refusing  certain  instructions  to  the  jury.  They  also  contend 
that  the  verdict  is  excessive,  and  that  the  injunction  feature  of 
the  judgment  is  too  broad. 

1.  We  shall  not  attempt  to  set  out  the  evidence  and  examine  it 
in  detail.  There  was  no  controversy  but  that  the  plaintiff  be- 
came the  owner  of  the  seven  and  one-half  sections  of  land  de- 
scribed in  the  complaint  at  the  time  alleged.  As  to  whether 
the  defendants  herded  their  sheep  on  them  at  all,  or  did  so 
through  inadvertence  because  of  their  lack  of  acquaintance  with 
the  boundary  lines,  or  because  of  their  indisposition  to  ascer- 
tain their  location,  or,  finally,  whether  they  did  so  purposely 
and  maliciously,  the  evidence  is  in  hopeless  conflict.  It  was 
[1]  exclusively  the  province  of  the  jury  to  determine  all  of 
these  questions,  subject  to  review  by  the  court  on  the  motion 
for  a  new  trial.  The  determination  thus  reached  we  must  ac- 
cept as  final.  There  was  evidence  which  justified  the  conclusion 
that  the  defendants  subsequent  to  October  5,  1910,  and  prior 
to  June  23,  1911,  had  depastured  substantially  the  whole  area 
of  plaintiff's  lands,  and  that  during  this  time  he  realized  no 
benefit  from  them.    There  was  evidence,  also,  that  they  con- 
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tinued  this  course  after  the  beginning  of  the  first  action,  and 
were  pasturing  apportion  of  the  lands  at  the  time  the  second  ac- 
tion was  brought. 

2.  The  witness  Wills,  called  for  the  purpose  of  testifying  as 
to  the  value  of  the  pasturage,  stated,  in  8u];)stance,  that  he  had 
been  working  with  sheep  for  ten  or  twelve  years,  herding,  tending 
[2]  camp,  eic,  that  he  had  been  employed  by  the  plaintiff  from 
October,  1910,  up  to  the  time  of  the  trial;  that  his  duties  had 
been  to  select  pasture  for  plaintiff's  sheep,  and  to  change  them 
from  time  to  time  as  circumstances  required ;  that  for  this  rea- 
son he  had  made  particular  examination  of  plaintiff's  lands 
and  had  become  familiar  with  them ;  that  he  was  able,  by  reason 
of  the  experience  and  knowledge  thus  acquired,  to  state  the 
value  of  the  lands  for  the  herding  of  sheep ;  that  it  required  from 
two  to  four  acres  to  support  a  single  sheep;  and  that  he  had 
always  understood  that  it  cost  fifty  cents  per  head  to  pasture  a 
sheep  for  the  season.  He  was  then  asked  to  state  what  in  his 
opinion  was  the  reasonable  value  of  the  feed  which  he  had  seen 
there  during  the  fall  of  1910  and  the  spring  of  1911.  His  an- 
swer was  that  he  thought  the  plaintiff  had  suffered  damage  to 
the  amount  of  $2,500.  Counsel  for  defendants  objected  and 
moved  to  strike  out  the  evidence  on  the  ground  that  the  witness 
had  not  shown  himself  qualified  to  answer.  The  court  over- 
ruled the  objection.  There  was  no  error.  Assuming  that  the 
answer  was  intended  to  be  and  was  responsive  to  the  question 
(the  objection  was  not  made  that  it  was  not),  the  knowledge 
and  experience  of  the  witness  qualified  him  to  answer.  (Hoi- 
land  V.  Huston,  20  Mont.  84,  49  Pac.  390;  Porter  v.  Hawkins, 
27  Mont.  486,  71  Pac.  664 ;  Sullivan  v.  Oirson,  39  Mont.  274,  102 
Pac.  320.)  In  view  of  other  evidence  submitted  to  the  jury, 
we  think  the  witness  had  an  exaggerated  notion  of  the  value 
of  pasturage.  Nevertheless  the  evidence  was  competent,  though 
perhaps  entitled  to  very  little  weight.  The  same  disposition 
must  be  made  of  the  ruling  upon  the  competency  of  the  evidence 
of  the  witness  Boy  Woods,  whose  answer  was  the  same  as  that 
of  Wills. 
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3.  Such  of  the  other  rulings  upon  questions  of  evidence  as 
affect  the  merits  of  this  controversy  will  be  disposed  of  by  a 
determination  of  the  fundamental  question  of  law  which  is  pre- 
sented by  the  theory  of  the  case  adopted  by  the  court  in  sub- 
mitting instructions  to  the  jury.  It  is  comprehended  in  the 
inquiry :  By  what  rule  must  members  of  the  community  be  gov- 
erned with  reference  to  uninclosed  .lands  held  by  private  own- 
ership, when  they  seek  to  avail  themselves  of  the  use,  for  the 
pasturage  of  their  stock,  of  the  adjoining  and  unappropriated 
sections  belonging  to  the  federal  government!  To  what  extent 
may  they  trespass  upon,  or  make  use  of,  the  adjoining  private 
lands  in  order  to  gain  access  to  the  public  lands!  Must  they  at 
their  peril  ascertain  the  boundary  lines  and  limit  their  encroach- 
ments upon  the  adjoining  lands  entirely  to  a  reasonable  way  of 
necessity  for  crossing  them,  or  may  they  use  them  at  will  with- 
out regard  to  private  ownership  in  them,  until  such  time  as  the 
owner  so  definitely  marks  their  boundaries  as  to  give  notice  of 
their  location!  In  instructing  the  jury,  the  court  adopted  the 
theory  that  one  who  seeks  to  make  use  of  uninclosed  public  lands 
must  at  his  peril  ascertain  the  boundaries  of  adjoining  private 
owners,  and  that,  if  the  circumstances  show  that  he  has  herded 
or  willfully  driven  his  stock  upon  such  adjoining  lands,  he  is 
liable  to  the  owner  for  such  damage  as  he  has  caused  him. 

The  privilege  to  use  the  unappropriated  public  lands  for 
pasturage  has  become  so  confirmed  by  the  custom  of  the  people, 
recognized  and  acquiesced  in  by  the  federal  government  (Buford 
V.  Houtz,  133  U.  S.  320,  33  L.  Ed.  618,  10  Sup.  Ct.  Rep.  305), 
that  it  is  everywhere  regarded  as  a  valuable  right.  The  value 
of  agricultural  and  other  lands  held  by  private  ownership  in 
many  localities  is  often  greater  because  of  adjacent  areas  of 
j^eat  extent,  outside  of  government  reservations,  which  up  to 
the  present  time  have  not  been  found  useful  for  any  other  than 
grazing  purposes.  Those  who  can  conveniently  reach  them  can 
and  do  use  them  by  common  right  at  great  profit. 

Let  it  be  assumed  that  because  of  the  acquiescence  of  the 
Northern  Pacific  Railway  Company  in  the  use  of  its  lands  by  the 
plaintiff  and  defendants  they  had  acquired  a  license  to  so  use 
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them  up  to  the  time  of  plaintiff's  purchase;  yet  the  purchase  of 
them  by  the  plaintiff,  with  the  knowledge  of  defendants,  operated 
as  a  revocation  of  defendants'  license,  and  from  that  time  forward 
plaintiff  was  entitled  to  the  exclusive  use  of  them,  just  as  other 
lands  owned  by  him. 

Under  the  common-law  rule,  the  owner  of  animals  was  re- 
quired to  keep  them  within  his  own  inclosures,  and  if  they  were 
permitted  to  stray  upon  the  lands  of  another,  though  such  other 
lands  were  not  inclosed,  the  owner  was  held  liable  in  trespass 
for  such  damage  as  they  did.  The  ideal  invisible  boundary, 
existing  only  in  contemplation  of  law,  was  a  legal  fence  sufficient 
to  protect  the  owner  in  the  exclusive  right  of  occupation  and 
use,  a  right  which  is  an  attribute  of  private  ownership.  (3 
Blackstone's  Commentaries,  209,  211;  1  Addison  on  Torts,  sec. 
375 ;  Bileu  v.  Paisley,  18  Or.  47,  4  L.  R.  A.  840,  and  notes,  21 
Pac.  934 ;  2  Cyc.  392 ;  Monroe  v.  Cannon,  24  Mont.  316,  81  Am. 
St.  Rep.  439,  61  Pac.  863.)  The  conditions  prevailing  in  the 
public  land  states  early  led  to  a  modification  of  this  rule. 
Under  statutory  provisions  in  many,  if  not  all,  of  them  the  owner 
of  animals  may  permit  them  to  run  at  large.  He  is  not  liable 
for  damage  done  by  them  upon  lands  of  another,  unless  the 
owner  of  such  other  lands  has  them  inclosed  by  a  legal  fence. 
The  provisions  of  our  own  statutes  on  the  subject  are  found 
in  sections  2082  and  2090  of  the  Revised  Codes,  and  apply  to 
all  domestic  animals,  except  those  enumerated  in  section  8836, 
which  the  owner  must  keep  within  his  own  inclosures  under  the 
common-law  rule.  But  these  provisions  have  no  application  to 
animals  in  charge  of  a  herder.  They  were  construed  in  Monroe 
V.  Cannon,  supra,  and  it  was  held  that  where  the  defendant 
caused  his  sheep  to  be  herded  upon  lands  which  he  knew  be- 
longed to  the  plaintiff,  though  the  lands  were  not  inclosed,  he 
was  liable  for  the  damage  done  by  them.  This  decision  in  effect 
declared  that  the  purpose  of  the  legislation  was  to  condone  tres- 
passes committed  by  animals  lawfully  running  at  large,  and 
that  the  common-law  rule  is  left  otherwise  unchanged.  It  has 
uniformly  been  recognized  as  establishing  the  rule  of  decision 
in  this  state.     {Beinhom  v.  Oriswold,  27  Mont.  79,  94  Am.  St. 
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Rep.  818,  59  L.  R.  A.  771,  69  Pac.  557;  Clemmons  v.  Gillette, 
33  Mont.  321,  114  Am.  St.  Rep.  814,  83  Pac.  879;  Musselshell 
Cattle  Co.  V.  Woolfdk,  34  Mont.  126,  85  Pac.  874;  Rea  Bros. 
Sheep  Co.  v.  Rudi,  ante,  p.  149,  127  Pac.  85.)  The  result  of 
[3]  it  is  that  the  owner  of  animals  may  not  knowingly  and 
willfully  drive  or  herd  them  upon  the  lands  of  another,  whether 
such  lands  are  protected  by  an  inclosure  or  not,  and  that  to 
avoid  encroaching  upon  his  neighbor  he  must  at  his  peril  ascer- 
tain the  line  at  which  his  rights  end  and  his  neighbor's  begin. 
Therefore,  though  one  may  have  been  accustomed  under  an  im- 
plied license  to  herd  or  drive  his  animals  upon  lands  theretofore 
belonging  to  the  Northern  Pacific  Railway  Company  and  to  use 
them  in  common  with  others,  as  soon  as  the  license  has  been 
withdrawn,  they  are  protected  by  the  same  rule  of  law  as  are 
other  lands  held  by  private  ownership.  So,  when  the  plaintiff 
in  this  case  became  the  owner  of  the  lands  in  controversy,  de- 
fendants, having  knowledge  that  he  had  purchased  them,  were 
bound  at  their  peril  not  to  encroach  upon  them,  and,  to  avoid 
doing  so,  it  was  incumbent  upon  them  to  ascertain  the  lines  and 
govern  themselves  accordingly.  The  theory  adopted  by  the  court 
was  correct ;  and,  in  so  far  as  counsel  have  directed  criticism  at 
the  instructions  in  this  regard,  they  were  correct  and  as  fair 
and  liberal  toward  the  defendants  as  they  could  ask.  Whether 
the  plaintiff  had  marked  his  lines  so  that  they  could  readily  be 
seen  was  an  immaterial  inquiry.  The  rulings  upon  the  evidence 
introduced  on  this  subject  could  not  have  resulted  in  prejudice 
to  defendants. 

But  counsel  insist  that  the  court  erred  in  refusing  to  give 
to  the  jury  an  instruction  embodying  the  provisions  of  ISections 
8474  and  8475  of  the  Revised  Codes.  Section  8474  declares :  * '  It 
shall  be  unlawful  for  any  person  or  persons  to  willfully  drive, 
or  cause  to  be  driven,  any  livestock  held  in  herd,  on  or  over 
any  field,  ranch  property  or  valid  claim  in  process  of  title  under 
any  of  the  land  laws  of  the  United  States,  or  under  lease  from 
the  state  of  Montana,  whether  the  same  be  fenced  or  not;  pro- 
vided, that  any  lands  so  owned,  or  under  process  of  title,  or 
under  lease,  and  not  fenced,  shall  be  clearly  defined  by  suitable 
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monuments  or  stakes,  and  plow  furrows,  with  printed  or  writ- 
ten notices  indicating  the  lands  so  held."  Section  8475  pro- 
vides for  the  imposition  of  a  fine  when,  upon  complaint  of  the 
owner,  a  defendant  is  found  guilty  of  any  of  the  acts  declared 
unlawful  in  section  8474.  These  provisions  do  not  aflfect  the 
question  at  issue  in  this  case.  They  merely  declare  unlawful 
and  punish  as  a  misdemeanor  the  driving  or  herding  of  animals 
upon  the  uninclosed  lands  of  another  when  the  boundaries  are 
marked  as  therein  provided.  They  do  not,  either  in  terms  or  by 
implication,  annul  the  rule  of  civil  liability  for  trespasses  falling 
within  the  principle  of  the  decision  in  Monroe  v.  Cannon,  and 
reaffirmed  in  the  other  cases  cited  supra. 

The  defendants  assign  error  upon  the  refusal  by  the  court  to 
give  the  following  instruction:  *'(7)  The  court  instructs  the 
jury  that  if  you  find  from  the  evidence  that  the  plaintifi?  is  the 
owner  of  any  or  all  of  the  lands  described  in  his  complaints,  and 
that  said  lands  are  so  situated  as  to  inclose  a  part  of  the  public 
domain,  whereby  such  part  of  the  public  domain  is  rendered 
inaccessible  to  those  having  occasion  to  pasture  or  graze  their 
flocks  or  herds  thereon,  then  in  such  event  the  defendants  would 
have  the  right  to  cross  said  lands  of  the  plaintiff  in  a  reasonably 
prudent  manner  in  order  to  obtain  access  to  said  domain  for 
grazing  purposes.  And  if  you  find  from  the  evidence  in  this 
case  that  the  defendants  did  drive  sheep  across  some  of  the  lands 
of  the  plaintiff,  in  order  to  reach  those  portions,  if  any,  of  the 
public  domain,  which  were  surrounded  by  the  lands  of  the  plain- 
tiff, then  in  such  event  the  plaintiff  could  not  recover  for  any 
damages  so  occasioned." 

The  rule  is  well  settled  that,  where  one  person  grants  to  another 
[4]  land  to  which  there  is  no  access  except  by  passing  over 
other  land  of  the  grantor,  a  way  of  necessity  passes  by  the 
grant.  (Brigham  v.  Smith,  4  Gray  (Mass.),  297,  64  Am.  Dec. 
76 ;  Palmer  v.  Palmer,  150  N.  Y.  139,  55  Am.  St.  Rep.  653,  44 
N.  E.  966.)  So,  where  the  grantor  has  no  means  of  access  to 
other  lands  owned  by  him  except  by  passing  over  the  lands 
granted,  a  way  of  necessity  is  impliedly  reserved  in  his  grant. 
(Brigham  v.  Smith,  supra;  Schmidt  v.  Quinn,  136  Mass.  575; 
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Adams  v.  Marshall,  138  Mass.  228,  52  Am.  Bep.  271 ;  Pierce  ▼. 
BeUeck,  18  Conn.  321.)  In  the  first  instance  the  grantor  has  the 
right  to  designate  the  track  or  way,  having  dne  regard  to  the 
rights  of  both  parties ;  but,  if  he  fails  or  refuses  to  exercise  the 
right,  the  grantee  may  make  his  own  selection,  and  will  be  pro- 
tected in  the  use  of  it,  provided  he  does  not  encroach  upon  the 
land  of  his  grantor  further  than  circumstances  render  it  nec- 
essary. {Palmer  v.  Palmer  and  Schmidt  v.  Quinn,  supra.)  By 
parity  of  reasoning,  the  privilege  of  selection  in  the  second  in- 
stance is  in  the  grantee.  If  he  fails  or  refuses  to  exercise  his 
[5]  privilege,  the  grantor  may  make  the  selection,  but  he  will 
be  subject  to  account  for  any  encroachment  upon  his  grantee 
beyond  what  the  necessity  of  the  case  requires. 

The  grant  by  the  federal  government  to  the  railroad  company, 
80  far  as  the  question  at  issue  is  concerned,  does  not  differ  from 
a  grant  by  one  private  person  to  another.  It  is  impossible  to 
gain  access  to  the  even-numbered  sections  belonging  to  the  gov- 
ernment except  by  going  over  some  portion  of  the  odd  sections. 
[6]  It  must  follow  that  there  is  an  implied  reservation  by  the 
federal  government  of  a  way  of  necessity,  not  only  in  favor  of 
the  government  itself  for  access  to  these  sections  for  any  use 
to  which  it  may  wish  to  devote  them,  but  also  in  favor  of  the 
private  citizens  who  wish  to  go  upon  them  for  the  purpose  of 
making  settlements  thereon,  or  to  cut  timber  when  they  may 
lawfully  do  so,  or  to  explore  them  for  mineral  deposits,  or,  finally, 
to  use  them  for  grazing  purposes.  The  contrary  view  would 
vest  in  the  railway  company  and  its  grantees  a  monopoly  of  all 
the  public  lands  within  the  limits  of  the  grant. 

Since  there  was  some  evidence  submitted  to  the  jury  contro- 
verting the  evidence  introduced  by  the  plaintiff  tending  to  show 
[7]  that  defendants  held  their  sheep  in  herd  upon  his  lands, 
and  tending  to  show  that  defendants  merely  drove  the  sheep 
over  them  in  order  to  reach  the  government  sections,  the  court, 
being  properly  requested,  should  have  submitted  an  instruction 
defining  the  relative  rights  of  the  parties  in  accordance  with  the 
principles  stated  above.  The  diflSculty  with  the  instruction 
quoted,  however,  is  that  it  does  not  limit  the  right  of  crossing 
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by  the  rule  of  necessity.  It  would  have  authorized  the  jury  to 
infer  that  the  defendants  had  a  right  to  cross  over  plaintiff's 
lands  at  will,  without  regard  to  the  area  of  land  incidentally 
depastured,  and  without  regard  to  the  time  consumed  in  effecting 
the  passage.  For  this  reason  the  instruction  was  erroneous,  and 
therefore  was  properly  refused. 

4.  We  have  already  referred  to  the  testimony  of  the  witnesses 
Wills  and  Woods.  There  was  testimony  tending  to  show  the 
[8]  annual  rate  at  which  the  railway  company  and  the  state 
of  Montana  have  heretofore  leased  their  grazing  lands  in  the 
vicinity  where  the  plaintiff's  lands  lie.  In  some  cases  these 
rates  have  been  as  low  as  $40  per  section,  and  in  others  as  high 
as  $80  per  section ;  the  price  demanded  depending  upon  the  qual- 
ity of  the  particular  lands.  Some  witnesses  testified  that  the 
current  rate  was  $50  per  section.  There  was  some  evidence  as 
to  the  annual  rate  per  head  which  is  usually  charged  for  pas- 
turing sheep,  and  the  number  of  sheep  owned  by  the  defendants. 
In  estimating  the  amount  of  compensatory  damages  the  jury 
evidently  discarded  all  other  evidence  as  to  the  extent  of  the 
damage  and  took  as  the  basis  of  their  calculation  $80,  the  high- 
est average  rate  paid  per  section  for  grazing  lands  leased  by 
the  state,  and  allowed  plaintiff  for  the  use  and  occupation  of  all 
the  lands  in  controversy  at  this  rate  for  full  two  years.  Now, 
it  is  apparent  that  the  defendants  did  not  occupy  any  of  the 
lands  during  the  winter  months;  but  assuming  that  they  oc- 
cupied the  whole  of  them  for  the  entire  time  from  October  5, 
1910,  to  June  19,  1911,  eight  and  one-half  months  in  all,  the 
value  of  the  use  and  occupation  would  be  at  this  rate  $680.  If 
from  this  sum  there  should  be  deducted  the  value  of  the  use  for 
three  winter  months,  there  would  remain  $440.  Since  there  is 
no  allegation  in  either  complaint,  nor  any  evidence,  of  special 
or  permanent  injury,  nor  any  suggestion  of  any  detriment  to 
the  plaintiff  other  than  the  loss  of  the  use  of  his  lands  during 
the  time  of  their  occupancy  by  the  defendants,  we  are  of  the 
opinion  that,  considering  the  entire  evidence,  one-half  of  the 
amount  allowed  by  the  jury  is  suflBcient  to  reimburse  the  plain- 
tiff for  all  actual  detriment  suffered  by  him. 
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5.  The  injunctive  feature  of  the  judgment  is  open  to  objection, 
[9]  for  the  reason  that  it  does  not  recognize  any  right  in  the 
defendants  to  have  access  to  the  government  sections.  It  pro- 
hibits them,  not  only  from  driving  or  herding  their  sheep  on 
plaintiff's  lands,  but  also  from  driving  over  or  across  any  por- 
tion of  them,  in  order  to  reach  the  government  sections.  The 
defendants'  right  to  the  use  of  them  is  not  disputed,  nor,  since 
they  are  surrounded  by  plaintiff's  lands,  can  defendants'  right 
to  ways  over  the  latter  be  questioned.  Before  issuing  the  in- 
junction, the  court  should  have  required  the  plaintiff  to  select 
and  tender  to  the  defendants  ways  over  his  lands  for  their 
use.  In  default  of  this  it  should  have  permitted  the  defendants 
to  select  such  ways.  In  case  they  did  not  do  so,  the  court  should 
have  heard  evidence  and  located  and  defined  them,  giving  due 
attention  to  the  conformation  of  the  surface  so  that  defendants 
should  not  suffer  deprivation,  and  the  plaintiff  should  not  be 
further  disturbed  in  his  possession  than  the  necessities  of  the  case 
require.  If  the  surface  is  such  as  to  permit  it,  a  way  of  reason- 
able width  from  one  government  section  to  another  should  be 
fixed  in  each  case  at  the  point  where  the  comers  join.  If  be- 
cause of  the  broken  character  of  the  surface  this  should  be  as- 
certained not  to  be  practicable  in  any  instance,  then  another  way 
should  be  selected  of  such  width  as  may  be  necessary. 

The  cause  is  remanded  to  the  district  court  with  directions: 
(1)  To  grant  the  defendants  a  new  trial  unless  within  thirty 
days  after  the  filing  of  the  remittitur  in  the  district  court,  the 
plaintiff  shall  consent  in  writing  that  the  judgment,  so  far  as  it 
awards  compensatory  damages,  be  reduced  to  $600.  If  such 
consent  is  given,  the  judgment  shall  be  modified  accordingly 
as  of  the  date  of  its  original  entry,  and,  together  with  the  order 
denying  the  motion  for  a  new  trial,  will  stand  afiSrmed.  The 
part  of  the  judgment  relating  to  costs  in  the  district  court,  and 
to  punitive  damages,  is  not  to  be  disturbed.  (2)  To  set  aside 
the  injunction,  and,  unless  the  parties  can  agree  upon  ways  to 
be  used  by  the  defendants  over  plaintiff's  lands  for  access  to 
the  government  sections,  to  hear  evidence  and  ascertain  such 
ways  in  accordance  with  the  suggestions  made  in  this  opinion, 
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and  to  issue  an  injunction  limiting  the  rights  of  the  defendants 
accordingly.  The  defendants  shall  recover  the  cost  of  printing 
their  brief  and  their  filing  fee  in  this  court 

Mr.  Justice  Holloway  concurs. 

Mr.  Justice  Smith,  being  absent,  did  not  hear  the  argument, 
and  takes  no  part  in  the  foregoing  decision. 


ESCALLIEB,  Appellant,  v.  GBEAT  NOBTHEBN  BY.  CO. 

bt  al.,  Bespondents.  ' 

(No.  3,172.) 
(Sabmitted  Septeinber  19,  1912.    Decided  October  23,  1912.) 

[127  Pac.  468.] 

VbtsoimA  Injuries  —  Railroad  Crossings  —  Declarations  of  De- 
ceased Persons —  Witnesses —  Impeachment —  Nonsuit —  Scin- 
tilla of  Evidence — Insufficiency. 

BeclaratioBB  of  Deceased  Penons— Cbaracter  of  Evidence. 

1.  Statements  as  to  declarations  or  admissions  made  by  another  are 
the  weakest  and  least  satisfactory  character  of  evidence  in  persuasive 
value,  and  should  be  received  with  great  caution. 

Personal  Injuries  —  Declarations  —  Witnesses  —  Impeachment  —  Nonsuit  — 
When  Proper. 

2.  Where  the  only  evidence  on  which  plaintiff  relied  to  fix  liability 
upon  defendant  railway  company  for  the  fatal  injuries  to  his  son  while 
in  the  act  of  passing  over  a  crossing  protected  by  gates  was  the  declara- 
tion of  deceased  that  he  was  crossing  the  track  and  that  the  engine  hit 
him,  and  the  testimony  of  the  witness  who  picked  up  the  boy  and 
deposed  to  such  declaration  was  so  far  impeached  by  its  own  inherent 
improbability  that  it  suggested  fabrication,  the  court  properly  directed 
a  judgment  of  nonsuit. 

Same — Scintilla  of  Evidence — Insufficiency. 

3.  To  justify  the  submission  of  a  cause  to  a  Jury  there  must  be 
substantial  evidence  in  support  of  plaintiff's  claim — a  m^re  scintilla  ia 
insufficient. 

Appeal  from  District  Court,  Silver  Bow  County;  John  B.  Mc* 
Cleman,  Judge. 
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Action  by  Prank  Escallier  against  the  Great  Northern  Rail- 
way Company  and  another.  Judgment  for  defendants,  and 
plaintiff  appeals  from  it  and  an  order  denying  him  a  new  trial. 
Affirmed. 

Messrs.  Nolan  dk  Donovan,  and  Mr.  'A.  B.  Mehner,  for  Appel- 
lant, submitted  a  brief;  Mr.  T.  F.  Nolan  argued  the  cause  orally. 

May  one  who  is  lulled  into  a  feeling  of  security  by  the  fact 
that  the  gates  are  open  and  the  statutory  signals  of  trains  at 
crossings  are  not  given  be  charged  with  contributory  negligence^ 
as  a  matter  of  law,  if  he  fails  to  stop,  look  and  listen  for  danger 
before  making  the  crossing?  The  case  at  bar  is  distinguished 
from  the  Meehan  Case  by  three  facts :  First,  the  crossing  in  the 
case  at  bar  was  guarded  by  gates  which  were  up,  and  plaintiff 
was  thereby  assured  that  the  crossing  could  be  made  with  safety ; 
second,  the  deceased  was  a  minor;  and  third,  the  view  was  to 
some  extent  obstructed.  We  respectfully  call  the  court's  atten- 
tion to  the  rules  stated  in  33  Cyc.  1028,  as  applicable  to  this  par- 
ticular case  as  distinguished  from  the  rule  applicable  to  acci- 
dents at  crossings  which  are  not  guarded  by  gates:  ''Where  a 
railroad  company  maintains  a  flagman,  gates  or  other  signals  or 
warnings  at  a  railroad  crossing,  whether  voluntarily,  or  by  law 
or  custom,  the  public  generally  has  a  right  to  presume  that  these 
safeguards  will  be  reasonably  maintained  and  attended,  and  in 
the  absence  of  knowledge  to  the  contrary,  the  fact  that  the  gates 
are  open,  or  automatic  bells  not  ringing,  or  that  the  flagman  is 
absent  from  his  post,  or,  if  present,  is  not  giving  a  warning  of 
danger,  is  an  assurance  of  safety  and  an  implied  invitation  to 
cross  upon  which  a  traveler  familiar  with  the  crossing  may  rely 
and  act  within  reasonable  limits,  on  the  presumption  that  it  is 
safe  for  him  to  go  on  the  crossing.''  (See,  also,  Cleveland  C.  C. 
46 1.  By.  Co.  V.  Schneider,  45  Ohio  St.  678, 17  N.  E.  321 ;  Woehrle 
y.  Minnesota  Tram^sfer  By.  Co.,  82  Minn.  165^  52  L.  B.  A.  348, 
84  N.  W.  793 ;  Kam  v.  New  York  etc.  By.  Co.,  132  N.  T.  160, 
30  N.  B.  256;  Garafalo  v.  New  York  etc.  By.  Co.,  206  Mass. 
539,  92  N.  B.  723 ;  Stegner  v.  Chicago  etc.  By.  Co.,  94  Minn.  166, 
102  N.  W.  205  i  Bademacher  v.  Detroit  etc.  By.  Co.,  158  Mich. 
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552,  123  N.  W.  45;  Antonio  etc.  Ry.  Co.  v.  Votaw  (Tex.  Civ.), 
81  S.  W.  130, 133 ;  2  Thompson  on  Negligence,  sec.  1613 ;  Elliott 
on  Railroads,  sec.  1157.) 

A  somewhat  similar  question,  to-wit,  whether  a  person  cross- 
ing a  railroad  upon  a  public  highway,  where  a  flagman  is  main- 
tained, upon  signal  from  the  flagman  to  cross  may  do  so  relying 
upon  the  flagman's  assurance  that  the  crossing  is  safe,  without 
looking  or  listening  for  approaching  trains,  is  discussed  in  a 
note  in  15  L.  R.  A.,  n.  s.,  at  page  803,  and  the  note-writer  states 
that  though  the  cases  diverge  upon  the  question  as  to  how  far 
the  party  injured  may  rely  upon  such  assurance,  they  are,  how- 
ever, uniform  in  holding  that  the  question  of  contributory  negli- 
gence in  failing  to  look  and  listen  is  for  the  jury.  (See,  also, 
Blotmt  V.  Grand  Trunk  By.  Co.,  61  Fed.  375,  9  C.  C.  A.  526; 
Central  Trust  Co.  v.  Wabash  etc.  Ry.  Co.,  27  Fed.  159 ;  Indian- 
apolis Union  Ry.  Co.  v.  Neubacher,  16  Ind.  App.  21,  43  N.  E.  576, 

44  N.  E.  669 ;  Palmer  v.  New  York,  C.  &  E.  R.  R.  Co.,  112  N.  T. 
234,  19  N.  E.  678;  Leivis  y.  Railway  Co.  (Utah),  123  Pac.  100.) 

Messrs.  Veazey  &  Veazey,  and  Mr.  H.  C.  Hopkins,  for  Re- 
spondents, submitted  a  brief ;  Mr.  J.  Parker  Veazey,  Jr.,  argued 
the  cause  orally. 

A  mere  scintilla  of  evidence  does  not  require,  and,  indeed, 
does  not  justify,  the  submission  of  a  cause  to  a  jury,  and  it  would 
have  been  error  in  the  trial  court,  in  this  instance,  to  have  sub- 
mitted this  cause  to  the  jury,  even  if  it  were  conceded  that  there 
was  even  a  scintilla  of  evidence  introduced  in  support  of  the 
pretense  in  the  com,plaint.  (38  Cyc.  1534;  Pierce  v.  Great  Falls 
dk  C.  R.  Co.,  22  Mont.  445,  56  Pac.  867 ;  Tudor  v.  N.  P.  Ry.  Co., 

45  Mont.  456,  124  Pac.  277 ;  Baltimore  dk  0.  R.  Co.  v.  State,  71 
Md.  590,  19  Atl.  969 ;  Ketterman  v.  Tri-Fork  Ry.  Co.,  48  W. 
Va.  606,  37  S.  E.  683 ;  Dunnington  v.  Syfers,  157  Ind.  458,  62 
N.  E.  29 ;  Meyer  v.  Manliattan  Ins.  Co.,  144  Ind.  439,  43  N.  E. 
448 ;  HiUyer  v.  Dickinson,  154  Mass.  502,  28  N.  E.  905 ;  Strauss 
V.  American  Co.,  134  Mo.  App.  110,  114  S.  W.  73 ;  Linkauf  v. 
Lombard,  137  N.  T.  417,  33  Am.  St.  Rep.  743,  20  L.  R.  A.  40, 
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33  N.  E.  472;  SchvlykiU  etc.  Co.  v.  Munsan,  14  Wall.  (U.  S.) 
442,  20  L.  Ed.  867.) 

Declarations  of  a  deceased  person  in  a  death  action  are  ad- 
missible in  behalf  of  a  defendant  whenever  they  take  the  form 
of  admissions  or  declarations  against  interest  and  upon  other 
grounds.  They  are  not  admissible  on  the  part  of  a  plaintiff,  as 
such  testimony  constitutes  merely  hearsay,  and  the  statements 
are  mere  self-serving  declarations.  (Daily  v.  New  York  etc.  B. 
R.  Co.,  32  Conn.  356,  87  Am.  Dec.  176 ;  Chicago  etc.  Ry.  Co.  v. 
Becker,  128  111.  545,  15  Am.  St.  Rep.  144,  21  N.  E.  524  j  Mar^ 
shall  V.  Chicago  etc.  Ry.  Co.,  48  111.  475,  94  Am.  Dec.  561 ;  WaU 
dele  V.  New  York  C.  Ry.  Co.,  95  N.  Y.  274,  47  Am.  Rep.  41; 
Johnson  v.  Oregon  S.  L.  R.  Co.,  23  Or.  94,  31  Pac.  283 ;  Fink  v. 
Ash,  99  Ga.  106,  24  S.  E.  976 ;  East  Tennessee  R.  Co.  v.  Maloy, 
77  Ga.  237,  2  S.  E.  941.) 

A  well-settled  doctrine  in  a  case  of  this  kind  is  that  where 
the  evidence  shows  that,  had  the  deceased  looked  or  listened,  he 
could  have  seen  or  heard,  it  will  be  presumed  either  that  he  did 
not  look  and  listen,  or  that,  looking  and  listening,  he  did  not 
heed  what  he  saw  or  heard,  and,  in  either  case,  is  guilty  of 
contributory  negligence  preventing  a  recovery.  (33  Cyc.  1073; 
Myers  v.  Baltimore  &  0.  Ry.  Co.,  150  Pa.  386,  24  Atl.  747,  748 ; 
Tayne  v.  Chicago  etc.  Ry.  Co.,  136  Mo.  562,  38  S.  W.  308 ;  RoU 
lins  V.  Chicago  etc.  Ry.  Co.,  139  Fed.  639,  71  C.  C.  A.  615; 
Shumm's  Admr.  v.  Railway  Co.,  81  Vt.  186,  19  L.  R.  A.,  n.  s., 
973,  69  Atl.  946 ;  Schlimgen  v.  Railway  Co.,  90  Wis.  186,  62  N.  W. 
1045 ;  Bressler  v.  Railway  Co.,  74  Kan.  256,  86  Pac.  472 ;  Teel  v. 
Railway  Co.,  49  W.  Va.  85,  38  S.  E.  518 ;  Sullivan  v.  Railway  Co., 
175  Pa.  361,  34  Atl.  798 ;  CaldtveU  v.  Railway  Co.,  54  Tex.  Civ. 
399,  117  S.  W.  488 ;  Buckmaster  v.  Railway  Co.,  108  Wis.  363, 
84  N.  W.  845 ;  Smith  v.  Railway  Co.,  141  Ind.  92,  40  N.  E.  272 ; 
Pittsburgh  etc.  Ry.  Co.  v.  Fraze,  150  Ind.  576,  65  Am.  St.  Rep. 
377,  50  N.  E.  577 ;  demons  v.  Railway  Co.,  137  Wis.  387,  119 
N.  W.  105 ;  Pennsylvama  R.  Co.  v.  Pfuelb,  60  N.  J.  L.  278,  37 
Atl.  1101.)     This  doctrine  has  been  approved  also  by  this  court 

40  Mont.— 10 
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in  the  case  of  Meehan  v.  Oreat  Northern  Ry.  Co.,  43  Mont.  72, 
114  Pac.  781. 

It  is  said  that  where  a  crossing  is  protected  by  gates,  and  the 
crossing  gates  are  up,  the  traveler  is  thereby  lulled  into  security, 
and  is  excused  in  exercising  reasonable  care  for  his  own  safety. 
The  only  question  argued  by  counsel  on  the  motion  for  a  new 
trial  is,  therefore,  whether  the  existence  of  crossing  gates  in  this 
case  made  the  case  one  of  fact  for  the  jury.  In  nearly  every 
jurisdiction,  in  so  far  as  we  have  been  able  to  ascertain,  it  is 
the  law  that  the  existence  of  crossing  gates  does  not  excuse  the 
traveler  from  looking  and  listening  seasonably  for  the  approach 
of  trains  before  going  upon  the  track,  and  that,  although  the 
gates  are  up,  the  traveler  is  nevertheless  under  an  obligation  to 
exercise  reasonable  care  for  his  own  safety  and  to  look  and  listen 
for  approaching  trains,  and  that  if  he  does  not  do  so,  he  is 
guilty  of  contributory  negligence  which  will  defeat  a  recovery 
as  in  the  ordinary  case.  In  such  cases,  also,  the  rule  applies 
that  where  the  evidence  shows  that  had  the  deceased  looked  or 
listened  he  could  have  seen  or  heard,  it  will  be  presumed  that 
he  did  not  look  or  listen,  or  that,  looking  and  listening,  he  did 
not  heed  what  he  saw  or  heard.  {Greenwood  v.  Philadelphia 
W.  &  B.  B.  Co.,  124  Pa.  572,  10  Am.  St.  Eep.  614,  3  L.  R.  A. 
44, 17  Atl.  188 ;  Borneo  v.  B.  <fe  M.  By,  Co.,  87  Me.  540,  33  Atl.  24 ; 
Smith  V.  Wabash  B.  Co.,  141  Ind.  92,  40  N.  E.  270;  Ffuelb  v. 
Pennsylvania  B.  Co.,  61  N.  J.  L.  287,  43  L.  R.  A.  849,  41  Atl. 
1116 ;  Blount  V.  Orand  Trunk  B.  Co.,  61  Fed.  375,  9  C.  C.  A.  526 ; 
Boutell  V.  M.  C.  B.  Co.,  133  Mich.  486,  95  N.  W.  568 ;  Ellis  v. 
B.  (&  M.  B.  Co.,  169  Mass.  600,  48  N.  E.  839 ;  Smith  v.  Wabash 
B.  Co.,  141  Ind.  92,  40  N.  E.  270;  Bangeley's  Admr.  v.  Southern 
By.  Co.,  95  Va.  715,  30  S.  E.  386;  Tyler  v.  Old  Colony  B.  Co., 
157  Mass.  336,  32  N.  E.  227.) 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court 

This  is  an  action  by  the  plaintiff  for  damages  for  the  death 
of  a  son,  seventeen  years  of  age,  resulting  from  injuries  alleged 
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to  have  been  caused  by  a  coUiBion  with  one  of  defendant  com- 
pany's trains  at  a  street  crossing  in  the  city  of  Butte.  The  com- 
plaint alleges:  "Fifth,  That  on  the  11th  day  of  August,  1909, 
the  said  Albert  Escallier,  at  about  the  hour  of  10  o'clock  in  the 
afternoon  of  said  day,  was  proceeding  along  said  Talbot  avenue, 
and,  while  crossing  defendant's  railroad  at  said  Braund  House 
crossing,  was  run  into  and  over  by  one  of  defendant's  trains, 
consisting  of  an  engine  and  caboose,  and  then  and  there  was  so 
injured  by  said  train  that  he  died  the  next  day  as  the  result 
thereof.  That  at  the  time  of  said  accident  and  injuries  afore- 
said said  defendants  were  negligently  and  carelessly  running 
said  train  at  an  excessive,  high  and  dangerous  rate  of  speed,  to- 
wit,  about  twenty  miles  an  hour.  That  the  defendants  carelessly 
and  negligently,  as  they  approached  and  reached  said  crossing, 
omitted  to  give  any  signal  by  ringing  the  bell  or  blowing  the 
whisrtle.  That  the  gates  at  said  crossing  were  negligently  left 
open.  That  the  defendants  negligently  failed  to  give  the  said 
Albert  Escallier  anj'  notice  or  warning  whatever  of  the  approach 
of  said  train  to  said  crossing."  The  defenses  tendered  by  the 
defendants  are  a  denial  that  the  injury  was  caused  by  them, 
and  a  plea  of  contributory  negligence  on  the  part  of  the  deceased. 
Five  witnesses  were  examined  on  behalf  of  plaintiff.  The  first 
was  the  plaintiff  himself.  He  was  not  present  when  the  acci- 
dent occurred,  and  testified  only  as  to  the  age,  habits,  etc,  of 
the  deceased.  The  second  was  the  undertaker  who  officiated  at 
the  funeral,  and  was  questioned  touching  the  expense  of  burial, 
etc.  The  examination  of  the  third  related  entirely  to  the  char- 
acter of  the  ** Braund  House"  crossing,  and  to  the  intelligence 
and  physical  condition  of  the  deceased.  He  did  not  witness  -the 
accident.  The  fourth  witness  was  the  defendant  Davis,  who  was 
in  charge  of  the  train  at  the  time  of  the  accident.  He  testified 
that  as  he  approached  the  crossing  his  headlight  was  burning; 
that  there  was  an  arc-light  over  the  crossing ;  that  he  was  looking 
out  ahead,  and  that  he  saw  no  one  on  or  near  the  crossing, 
which,  he  said,  would  certainly  have  been  the  case  had  any- 
one been  there.  He  stated,  further,  that  besides  causing  the  bell 
to  be  rung  he  sounded  the  whistle  because  a  short  distance  be* 
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yond  the  crossing  to  one  going  toward  the  west — the  direction 
in  which  he  was  then  going — there  was  a  derailing  switch,  which, 
being  kept  open,  barred  his  passage  unless  it  was  closed  and 
signal  given  of  the  fact  after  the  whistle  had  been  sounded.  He 
also  stated  that  he  approached  and  passed  over  the  crossing  at 
the  rate  of  four  or  five  miles  an  hour.  He  stated  that  he  dis- 
tinctly recollected  the  circumstances  connected  with  his  passage 
over  the  crossing,  and  detailed  them  as  he  remembered  them. 
The  fifth  witness  was  one  De  Long.  We  quote  all  the  material 
parts  of  his  testimony : 

**I  was  in  the  city  of  Butte  on  the  11th  day  of  August,  1909. 
On  that  evening  about  the  hour  of  10  o'clock  I  was  standing 
on  the  corner  of  the  platform  at  1259  Talbot  avenue,  which  is 
right  close  to  the  Braund  House  crossing  about  twenty-five  or 
thirty  feet  from  the  crossing.  It  was  either  between  10  and 
10:20 — 10:10.  I  observed  an  engine  and  caboose  run  over  that 
crossing  on  that  evening  about  that  time.  As  to  remembering 
the  injury  to  Albert  Escallier,  well,  I  picked  the  boy  up  off  the 
crossing  after  the  train  had  went  through.  •  •  •  I  think  the 
number  of  the  engine  was  1139.  Immediately  after  the  engine 
and  caboose  went  over  the  crossing,  I  see  the  boy  there,  and 
went  and  picked  him  up  just  at  that  time.  Then  the  street-car 
came  down,  and  a  fellow  by  the  name  of  Matt  Benewick  helped 
me  pick  the  boy  up,  and  put  him  on  the  platform,  and  I  took 
my  handkerchief  and  corded  him  up,  and  stopped  the  blood 
with  my  handkerchief.  At  the  time  the  train  consisting  of  the 
engine  and  caboose  ran  over  the  crossing  the  gates  were  up.  I 
didn't  hear  any  engine  bell  or  whistle.  That  train  ran  over  the 
crossing  between  twenty  and  twenty-five  miles  an  hour.  There 
was  nothing  wrong  with  my  hearing.  If  a  whistle  had  been 
blown,  I  most  assuredly  would  have  heard  it,  and,  if  a  bell  had 
been  rung,  I  would  have  heard  that.  It  was  about  a  minute  or 
minute  and  a  half  after  the  engine  and  caboose  ran  over  the 
crossing  that  I  saw  Albert  Escallier.  •  •  •  He  didn't  seem 
to  me  to  be  in  very  much  pain.  •  •  •  His  leg  kind  of 
flopped  around.  •  •  •  He  tried  to  get  up.  •  •  •  He 
couldn't  get  up  on  account  of  his  leg  being  broke.     Q.  When 
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you  picked  the  boy  up,  what  did  he  say  to  yout  A.  The  boy 
said:  'I  was  crossing  the  track,  and  the  engine  hit  me.'  •  •  • 
The  boy  was  found  on  the  saloon  side  of  the  railroad  track.  He 
was  just  about  halfway  between  the  street-car  track  and  the  gate- 
post, and  by  ^gate-post'  I  refer  to  the  gate-post  on  the  north 
side,  or  saloon  side.  •  •  •  I  don't  know  how  far  that  was 
from  the  gate-post.  I  suppose  it  would  be  about  twenty  or 
thirty  feet  from  the  gate-post  near  the  saloon  and  on  the  north 
side  of  the  track,  or  the  right-hand  [north]  side  of  the  track 
as  you  go  to  Butte."  The  following  are  portions  of  his  cross- 
examination:  ''As  to  whether  I  recall  having  stated  at  any  time 
or  at  any  place,  in  the  presence  of  anybody,  that  the  boy  said 
to  me  •  •  •  that  he  had  been  injured  in  stepping  oflP  from 
the  train  and  struck  something  and  rolled  back ;  no,  sir,  he  says 
he  got  hurt — the  engine  hit  him  as  he  crossed  the  track.  You 
say  you  are  not  asking  me  now  what  he  said.  I  don't  recall  at 
any  time  or  at  any  place  •  •  *  making  statements  in  the 
presence  of  anybody  to  the  contrary  of  that  statement,  not  that 
I  recollect  of.  As  to  whether  I  ever,  at  any  time  or  at  any 
place,  in  the  presence  of  anyone,  said  that  boy  told  me  that  he 
was  struck  as  he  stepped  off  from  the  train  and  rolled  back,  I 
stated  that  case  to  you  as  the  boy  told  me.  Q.  I  am  asking  you 
whether  you  have  stated  to  anyone,  at  any  time  or  at  any  place, 
that  the  boy  told  you  that  he  was  injured  in  stepping  off  from  the 
train  t  •  •  •  A.  I  have  told  the  attorney  there  that  the  en- 
gine hit  the  boy ;  what  the  boy  told  me.  Q.  Now,  I  am  asking  you 
about  a  fourth  time  whether,  at  any  time,  to  anyone,  you  made 
any  statements  to  the  effect  that  the  boy  told  you  that  he  was 
hurt  in  stepping  off  from  the  train t  A.  Well,  I  don't  recollect 
of  it  if  I  did.  I  will  not  say  that  I  didn't  because  I  don't  know. 
As  to  whether  I  will  not  say  that  I  didn't  state  to  other 
persons  that  that  boy  told  me  that  he  was  injured  in  stepping 
off  from  the  train — ^he  was  hurt  crossing  the  track  is  what  he 
told  me,  sect  Q.  As  I  understand  you,  you  don't  recall  whether 
or  not  at  any  time  you  stated  to  anyone  that  that  boy  told  you 
that  he  was  hurt  in  stepping  off  from  the  train  T  A.  I  did  not 
say  I  forgot  whether  I  stated  that  or  not.    I  would  have  to,  I 
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suppose,  recall  it;  but  I  didn't  say  it,  see,  that  I  know  of.  I 
don't  know  of  haying  made  any  such  statement  that  I  know  of. 
•  •  •  Q.  I  am  going  to  ask  you  whether  you  will  swear  posi- 
tively that  you  did  not  make  a  statement  to  the  effect  that  the 
boy  had  told  you  that  he  was  injured  in  jumping  off  of  the 
train!  A.  •  •  •  Yes;  he  was  not  hurt  jumping  off  the 
train.  I  don 't  know  as  he  jumped  off.  The  Court :  That  is  not 
the  question.  A.  Well,  that  is  what  the  boy  told  me.  He  got 
hurt  crossing  the  track,  the  engine  hit  him.  I  do  not  know  that 
at  any  time  I  stated  that  the  boy  told  me  he  was  hurt  in  jump- 
ing off  the  train.  I  do  not  know  that  I  have  ever  made  any 
statement  of  that  kind.  I  don't  think  I  made  such  a  statement. 
I  don't  remember  anything  like  that  at  all,  but  I  can't  state 
positively  that  I  made  no  such  statement  of  that  kind.  •  •  • 
As  to  what  I  was  doing  at  that  saloon  at  that  time^  I  was  com- 
ing up  the  street — ^up  to  the  saloon.  I  had  just  got  there  at 
that  saloon  when  the  train  was  coming  up.  I  don't  know  as  I 
had  been  in  the  saloon  at  all.  I  was  with  nobody  at  the  time. 
I  suppose  I  would  have  went  into  the  saloon  if  I  hadn't  been 
watching  the  engine.  As  to  where  I  had  come  from,  I,  when 
I  was  standing  on  this  saloon  comer,  I  think  I  had  been  up  in 
town,  I  couldn't  say  where  all  I  had  been — ^around  town.  I 
can't  state  where  I  was  coming  from  at  that  time,  coming  from 
town.  I  had  been  uptown  somewheres  around  there.  I  was  in 
Butte.  As  to  whereabouts  in  Butte,  I  go  a  good  many  places 
around  town.  I  couldn't  say  exactly  where  I  did  come  from  on 
that  night  before  I  was  on  this  saloon  corner.  •  •  •  I  was 
going  down  to  this  saloon.  After  that  I  suppose  I  would  go 
home  and  go  to  bed.  On  August  11,  1909,  I  was  here  in  Butte 
living,  but  I  don't  exactly  know  whereabouts  I  was  living,  or  in 
what  house,  or  on  what  street.  I  don't  know  exactly  now  where 
I  was  living.  At  the  time  I  stood  on  the  comer  of  that  saloon, 
I  intended,  after  leaving  that  saloon,  to  go  home  and  go  to  bed. 
I  know  that  I  then  intended  to  go  home  and  go  to  bed.  On  that 
evening  before  I  was  standing  in  front  of  that  saloon  I  think 
I  was  up  in  town.  All  I  can  say  is  that  I  was  coming  from 
somewhere  in  Butte,  up  in  town.    I  don't  recollect  now  what 
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I  did  after  I  picked  the  boy  up ;  went  down  the  street  to  bed,  I 
guess,  I  did't  pay  much  attention  to  it  that  way,  where  I  went 
to.  I  can't  tell  yon  in  what  direction  I  went  in  going  to  bed. 
As  to  whether  I  know  along  what  street  I  went  after  the  acci- 
dent— ^it  has  been  a  long  time.  I  have  forgotten  about  it.  As 
to  whether  I  can  tell  what  street  or  streets  I  went  along  after 
the  accident  in  leaving  the  Braund  House  crossing,  it  would 
take  a  long  time  for  me  to  study  it  up  where  I  did  go.  I  don 't 
,  remember  where  I  went  •  •  •  As  to  how  I  happen  to  re- 
member this  declaration  of  this  boy  to  the  effect  that  the  engine 
hit  him,  when  I  don't  remember  these  other  things,  I  can  re- 
member what  a  fellow  says,  what  he  told  me.  As  to  whether  I 
can  remember  what  somebody  says  better  than  I  can  remember 
where  I  was  going,  what  I  was  doing,  or  where  I  was  living,  I 
can  remember  that,  what  he  told  me.  As  to  how  I  account  for 
my  being  able  to  remember  that  he  used  that  one  word,  'engine,' 
well,  suppose  I  set  it  down  in  a  book  or  on  a  paper —  The  Court : 
Never  mind  what  you  suppose.  Just  answer  the  question,  if 
you  can.  A.  Well,  I  can't  answer  that."  It  may  be  noted  that 
while  the  witness  was  able  to  understand  plaintiff's  counsel  and 
answer  readily  upon  direct  examination,  when  it  came  to  the 
cross-examination,  he  claimed  that  he  could  not  understand  Eng- 
lish, and  had  to  be  assisted  by  an  interpreter. 

It  appears  that  at  the  crossing  and  for  a  long  distance  toward 
the  east  the  railroad  is  straight,  and  that  trains  coming  from 
fhat  direction  can  readily  be  seen  by  a  pedestrian  approaching 
the  crossing  on  Talbot  avenue,  either  from  the  north  or  south. 
The  saloon  referred  to  by  De  Long  is  on  the  north  side  of  the 
track  and  fronts  toward  the  south. 

At  the  close  of  the  plaintiff's  evidence,  the  court  directed  a 
judgment  of  nonsuit.  The  plaintiff  has  appealed  from  the  judg- 
ment and  an  order  denying  his  motion  for  a  new  trial. 

The  case  alleged  in  the  complaint  is  that  of  a  person  fatally 
injured  by  a  railroad  train  while  he  was  in  the  act  of  passing 
over  a  crossing  protected  by  gates,  which  had  negligently  been 
left  open.  No  one  saw  the  accident.  The  only  evidence  upon 
which  plaintiff  relies  to  fix  liability  upon  the  defendants  is  the 
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testimony  of  De  Long,  disclosing  the  declaration  of  the  deceased 
at  the  time  he  was  found  lying  in  the  street,  a  few  minutes 
after  the  pacing  of  the  train,  viz.,  "I  was  crossing  the  track 
and  the  engine  hit  me."  When  this  evidence  was  offered,  coun- 
sel for  defendants  objected  to  it  on  the  ground  that  the  declara- 
tion was  neither  a  part  of  the  res  gestae,  nor  within  any  excep- 
tion to  the  hearsay  rule.  They  now  argue  that  it  should  have 
been  excluded  on  both  grounds.  We  shall  not  determine  this 
contention,  but  shall  assume,  as  counsel  for  plaintiff  contend, 
that  it  was  admissible  because  not  open  to  objection  for  either 
reason  urged  against  it,  and  that,  other  considerations  aside, 
when  taken  in  connection  with  the  proof  of  the  injury,  the  con- 
dition of  the  gates,  eic,  it  made  a  case  for  the  jury  upon  the 
question  whether  the  negligence  of  the  defendants  was  the 
proximate  cause  of  the  injury. 

Speaking  generally,  this  character  of  evidence  is  the  weakest 
and  least  satisfactory  of  any  in  persuasive  value.  **  With  respect 
£1]  to  all  verbal  admissions,  it  may  be  observed  that  they  ought 
to  be  received  with  great  caution.  The  evidence,  consisting  as 
it  does  in  the  mere  repetition  of  oral  statements,  is  subject  to 
much  imperfection  and  mistake;  the  party  himself  either  being 
misinformed,  or  not  having  clearly  expressed  his  own  meaning, 
or  the  witness  having  misunderstood  him.  It  frequently  hap- 
pens, also,  that  the  witness  by  unintentionally  altering  a  few  of 
the  expressions  really  used  gives  an  effect  to  the  statement  com- 
pletely at  variance  with  what  the  party  actually  did  say.**  (1 
Greenle/if  on  Evidence,  16th  ed.,  sec.  200.)  The  weakness  of  this 
character  of  evidence  is  recognized  by  the  statute,  and  it  is 
thereby  made  the  duty  of  a  trial  court  on  all  proper  occasions 
to  instruct  the  jury  that  it  is  to  be  viewed  with  caution.  (Bev. 
Codes,  sec.  8028 ;  McCrimmon  v.  Murray,  43  Mont.  457,  117  Pac. 
73.)  It  is  a  quality  which  attaches  to  all  oral  testimony  as  to 
declarations  or  admissions  which  are  relevant  to  the  issues  on 
trial,  and  are  competent  because  they  are  against  the  interest 
of  the  party  making  them  or  fall  within  some  other  rule  of  ad- 
missibility. Though  the  witness  who  testifies  to  the  oral  state- 
ment may  be  honest,  his  memory  may  be  at  fault,  or  he  may 
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have  failed  to  comprehend  and  interpret  the  statement  as  it 
was  intended  to  be  understood  by  the  speaker.  In  case  it  was 
involuntary,  as  here,  he  may  not  recall  the  words  used,  and  in 
endeavoring  to  relate  what  he  heard,  give  the  statement  a  -mean- 
ing which  the  words  actually  used  did  not  import.  Moreover, 
so  easy  is  it  to  fabricate  such  evidence  that  there  is  strong 
temptation  to  a  dishonest,  interested  witness  to  do  so.  (17  Cyc. 
806,  and  notes.)  After  enumerating  these  elements  of  weak- 
ness, the  author  of  the  article  in  Cyc.  on  this  subject,  at  page 
808,  remarks:  ''Exposed  to  all  the  infirmities  just  mentioned 
is  the  testimony  to  oral  statements  of  dead  men,  which  is  in- 
variably subjected  to  the  closest  scrutiny  in  view  of  the  impos- 
sibility in  most  cases  of  convicting  the  witness  of  perjury  if 
his  testimony  is  willfully  false."  He  then  proceeds  to  enumer- 
ate the  circumstances  which  have  been  noticed  by  the  courts 
as  tending  to  impair  the  credibility  of  such  testimony.  Among 
these  are  the  following:  **That  the  testimony  is  improbable  in 
view  of  other  facts  in  the  case;  that  the  alleged  statement  is 
inconsistent  with  proved  facts  in  the  case,  absurd,  or  demonstra- 
bly false ;  that  the  statement  is  not  in  harmony  with  the  conduct 
of  the  witness  or  of  the  declarant,  or  that  it  conflicts  with  the 
declarant's  statements  to  other  persons  at  other  times;  that  the 
witness  is  uncorroborated  by  any  independent  circumstance  in 
the  case;  that  the* witness  •  •  •  is  grossly  ignorant,  or  has 
slight  appreciation  of  the  force  of  words  and  little  skill  in  ex- 
pressing in  hi9  own  language  what  others  have  said ;  that  better 
and  available  evidence  to  prove  the  fact  admitted  in  the  alleged 
statement  is  not  produced;  •  •  •  that  other  persons  pres- 
ent when  the  alleged  statement  was  made  are  not  produced  nor 
their  absence  accounted  for;  that  witnesses  testifying  to  the 
statement  are  interested  parties  or  otherwise  biased;  that^the 
alleged  statement  was  made  in  the  presence  of  the  witness  alone ; 
•  •  •  that  the  memory  of  the  witness  is  in  a  confused  con- 
dition ;  *  *  *  that  discrepancies  in  the  examination  of  the 
witness  in  chief  and  his  cross-examination,  although  immaterial, 
betray  inaccuracy  or  confusion  of  memory;  that  the  witness' 
testimony  is  loose,  uncertain,  and  contradictory;    •    •    •    that 
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the  manner  of  the  witness  does  not  inspire  confidence;  that  the 
witness  is  nnable  to  locate  definitely  the  time  of  the  conversa- 
tion, •  •  •  nor  how  he  happened  to  come  in  contact  with 
the  declarant  on  the  occasion;  that  the  witness  pretends  to  re- 
peat verbatim  a  casual  conversation  after  many  years ;  •  •  • 
that  the  credibility  of  the  witness  is  seriously  impaired  by  other 
parts  of  his  testimony;  that  the  witness  is  seriously  discredited 
as  to  part  of  his  testimony  by  the  opposing  testimony  of  several 
witnesses.    •    •    •     »' 

These  observations  are  pertinent  here.  Assuming  that  the 
declaration  was  made  by  the  deceased  as  stated  by  De  Long, 
[2]  the  case  was  left  to  go  to  the  jury  upon  the  bare  inference 
that  the  deceased,  having  observed  the  condition  of  the  gates, 
was  thrown  off  his  guard  and  went  upon  the  crossing  without 
taking  the  precaution  of  looking  and  listening  and  stopping  for 
this  purpose,  if  necessary,  which,  under  other  conditions,  he 
would  have  been  required  to  do.  {Hunter  v.  Montana  C  Ry. 
Co,,  22  Mont.  525,  57  Pac.  140.)  De  Long's  statement,  when 
subjected  to  analysis  in  the  light  of  the  testimony  of  the  en- 
gineer and  the  circumstances  attending  the  accident,  is  im- 
peached in  so  many  particulars  that  in  our  opinion  it  should  not 
be  regarded  as  of  any  persuasive  value.  He  was  watching  the 
engine ;  yet  he  failed  to  state  that  he  saw  the  deceased  until  after 
the  train  had  passed.  From  his  position  he  must  have  had  a 
clear  view,  for  it  is  not  disputed  that  the  headlight  of  the  en- 
gine was  burning  and  that  there  was  an  arc-light  over  the  cross- 
ing. He  stated  that  neither  the  bell  nor  whistle  was  sounded. 
In  this  he  is  flatly  contradicted  by  the  engineer,  who  was  posi- 
tive tEat  both  signals  were  given,  predicating  his  statement  both 
upon  his  personal  recollection  of  the  incident  and  the  conditions 
rendering  it  imperative  that  he  sound  the  whistle.  This  evi- 
dence tends  to  show  that  the  deceased  was  not  on  the  crossing, 
and  therefore  that  he  could  not  have  made  the  statement.  At 
least  one  other  person,  Benewick,  was  present  when  the  declara- 
tion was  made  by  the  deceased.  Though  he  must  have  been 
cognizant  of  all  that  transpired,  he  was  not  called  as  a  witness 
nor  was  his  absence  accounted  for.    De  Long  is  contradicted  by 
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the  engineer  as  to  the  rate  of  speed  at  which  the  train  was  go- 
ing. His  memory  is  so  defective  as  to  render  his  story  improba- 
ble. While  recalling  the  declaration  so  distinctly  that  he  was 
able  to  say  that  the  deceased  used  the  word  ''engine,"  he  could 
not  recall  where  he  came  from  to  the  place  of  the  accident,  how 
he  happened  to  be  there,  or  where  he  went  after  he  and  Bene- 
wick  picked  up  the  deceased.  He  did  not  remember  even  where 
he  was  living  or  where  he  slept  that  night.  It  is  apparent,  too, 
from  his  cross-examination  that  he  was  inclined  to  be  impudent 
to  counsel,  and  was  uncertain  as  to  whether  he  had  not  given 
different  versions  of  the  incident  to  other  persons  at  other  times. 
A  witness  who  is  desirous  of  telling  the  truth  cannot  have  any 
uncertainty  as  to  the  version  of  the  same  story  given  by  him 
at  different  times.  On  the  whole,  his  story,  as  it  is  presented  in 
the  printed  record,  is  so  far  impeached  by  its  own  inherent  im- 
probability, in  view  of  the  other  circumstances  admitted  or 
proven,  that  it  suggests  fabrication.  Furthermore,  the  trial 
judge  had  an  opportunity  to  observe  his  manner  and  conduct. 
This  is  always  an  important  element  to  be  given  weight  by  a 
trial  court,  and  if  the  manner  and  conduct  of  the  witness, 
added  to  other  matters  of  impeachment,  so  far  destroy  his  credit 
as  to  render  his  testimony  too  unsubstantial  to  support  a  ver- 
dict, a  trial  judge  is  justified  in  refusing  to  submit  the  case  to 
the  jury;  for,  though  the  general  rule  is  that  on  a  motion  for 
nonsuit  the  evidence  of  the  plaintiff  is  regarded  as  proving  every 
£3]  material  fact  which  it  tends  to  prove,  there  must  be  sub- 
stantial evidence — more  than  a  mere  scintilla — in  order  to 
justify  a  verdict.  {Pierce  v.  Oreat  FdUs  &  C.  Ry.  Co.,  22  Mont. 
445,  56  Pac.  867 ;  Tudor  v.  Northern  Pac.  Ry.  Co.,  45  Mont.  456, 
124  Pac.  276.)  This  rule  obtains  where  the  evidence  is  in  such 
tt  condition  that,  if  the  case  should  be  submitted  to  the  jury 
and  a  verdict  for  the  plaintiff  returned,  it  would  be  the  duty 
of  the  court  to  set  it  aside.  {Pierce  v.  Oreat  Falls  dk  C.  Ry. 
Co.,  supra;  Bean  v.  Missoula  Lumber  Co.,  40  Mont.  31,  104  Pac. 
869 ;  Ounther  v.  Liverpool  Ins.  Co.,  134  U.  S.  110,  33  L.  Ed.  857 , 
10  Sup.  Ct  Bep.  448 ;  ScJiofield  v.  Chicago  etc.  By.  Co.,  114  U.  S. 
615,  29  L.  Ed.  224,  5  Sup.  Ct.  B^p.  1125 ;  Ketterman  v.  Dry  Fork 
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B.  Co,,  48  W.  Va.  606,  37  S.  E.  683 ;  Dutmington  v.  Syfers,  157 
Ind.  458,  62  N.  E.  29;  Linkauf  v.  Lombard,  137  N.  T.  417,  33 
Am.  St.  Rep.  743,  20  L.  R.  A.  48,  33  N.  E.  472;  Simmons  v. 
Chicago  R.  Co.,  110  111.  340;  Hilly er  v.  Dickinson,  154  Mass. 
502,  28  N.  E.  905 ;  Connor  v.  Giles,  76  Me.  132 ;  6  Ency.  of  PL 
&  Pr.  678.)  In  the  case  last  cited  it  is  said:  **The  old  rule 
that  a  case  must  go  to  the  jury  if  there  is  a  scintilla  of  evidence 
has  been  almost  everywhere  exploded.  There  is  no  object  in 
permitting  a  jury  to  find  a  verdict  which  a  court  would  set 
aside  as  often  as  found.  The  better  and  improved  rule  is,  not 
to  see  whether  there  is  any  evidence,  a  scintilla,  a  crumb,  dust 
of  the  scales,  but  whether  there  is  any  upon  which  a  jury  can, 
in  any  justifiable  view,  find  for  the  party  producing  it,  upon 
whom  the  burden  of  proof  is  imposed."  Whether  there  is  any 
substantial  evidence  in  the  case  made  by  the  party  upon  whom 
the  burden  rests  is  always  a  question  of  law.  If  there  is  not, 
the  court  ought  to  withdraw  the  case  from  the  jury  and  direct 
judgment.  (Rev.  Codes,  see.  6761.)  If  the  testimony  of  De 
Long  is  excluded,  there  is  no  fact  shown  justifying  an  inference 
that  the  deceased  was  injured  by  collision  with  the  engine.  As 
counsel  for  the  defendants  suggest,  he  may  have  been  injured  in 
an  attempt  to  jump  from  the  train,  or  by  some  other  means  with 
which  defendants  were  not  in  any  way  concerned.  But,  be  the 
fact  as  it  may,  a  verdict  for  plaintiff  upon  the  evidence  before 
us  could  not  have  been  sustained.  The  action  of  the  district 
court  was  proper. 

The  judgment  and  order  are  affirmed. 

Affirm^. 

Mr.  Justice  Holloway  concurs. 

Mr.  Justice  Smith,  being  absent,  did  not  hear  the  argument, 
and  takes  no  part  in  the  foregoing  decision. 
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HANNON,  Respondent,  v.  HANNON,  Administrator,  bt  al., 

Appellants. 

(No.  3,174.) 
(Submitted  September  20,  1912.    Decided  October  23,  1912.) 

[127  Pac.  466.] 

Husband  and  Wife-^Dower — Release — Antenuptial  Contracts — 
Validity. 

1.  Held,  that  the  methods  enumerated  in  ieetions  3708,  8714,  3716 
and  3719,  Bevised  Codes,  in  which  a  widow's  right  to  dower  may  be' 
relinquished,  are  not  exclusive,  bat  that  an  antenuptial  contract  releas- 
ing her  dower  interest  in  her  intended  husband's  property  is  binding 
upon  her  as  widow,  provided  it  is  free  from  fraud  or  misrepresentation, 
reasonable  in  its  provisions,  and  entered  into  by  both  parties  in  good 
faith. 

Appeal  from  District  Court,  Ravalli  County. 

Action  by  Margaret  Hannon  against  Thomas  B.  Hannon,  ad- 
ministrator of  the  estate  of  Qeorge  W.  Hannon,  deceased,  and 
others.  From  a  judgment  sustaining  a  demurrer  to  defendants' 
answer,  they  appeal.  Reversed  and  remanded,  with  directions 
to  overrule  the  demurrer. 

Mr.  J.  E.  Shoudy  submitted  a  brief  and  argued  the  cause 
orally,  in  favor  of  Appellants. 

The  question  in  controversy  in  this  case  is,  Does  section  3719 
of  the  Revised  Codes  provide  the  only  way  in  law  or  equity  by 
which  a  widow  may  be  barred  of  her  dower!  This  statute  has 
been  interpreted  pretty  generally  as  set  forth  in  14  Cyclopedia 
of  Law  and  Procedure,  940:  ''The  provisions  of  a  statute  that  a 
jointure  is  a  bar  to  dower  do  not  ordinarily  deprive  an  in- 
tended wife  of  the  power  to  bar  her  dower  by  any  other  form  of 
antenuptial  contract";  citing  Earth  t.  Lines,  118  111.  374,  59 
Am.  Rep.  374,  7  N.  E.  679.  The  cases  are  clear  on  this  point 
all  over  the  country,  and  most  of  those  which  are  contrary  are 
based  on  the  fact  that  the  contract  was  a  post-nuptial  and  not 
an  antenuptial  contract,  or  that  the  contract  was  shown  upon 
a  trial  to  have  been  unfair  or  gained  by  fraud.    Stilley  v.  Folger, 
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14  Ohio,  610,  sets  forth  the  law  clearly.  (See,  also,  McNutt  v. 
McNuit,  116  Ind.  545,  2  L.  R.  A.  372,  19  N.  E.  115 ;  Johnston  v. 
Spicer,  107  N.  T.  185,  13  N.  E.  753;  Andrews  v.  Andrews,  8 
Conn.  79 ;  Pierce  v.  Pierce,  71  N.  T.  154,  27  Am.  Rep.  22 ;  Naill 
V.  Maurer,  25  Md.  532;  Gelzer  v.  Oelzer,  Bail.  Eq.  (S.  C.)  387, 
23  Am.  Dec.  130 ;  Rieger  v.  Schaible,  81  Neb.  33,  16  Ann.  Cas. 
700, 17  L.  R.  A.,  n.  s.,  867, 115  N.  W.  560.) 

The  respondent,  however,  contends  that  the  law  in  Montana 
is  contradictory  to  this  authority,  and  cites  the  case  of  Dahlman 
V.  Dahlman,  28  Mont.  377,  72  Pac.  748.  That  case,  appellants 
contend,  is  not  controlling.  It  sets  forth  merely  the  legal  status 
of  the  wife  in  regard  to  distribution  of  an  estate  under  the  usual 
circumstances.  In  that  case  there  was  no  contract  waiving 
dower,  no  equitable  jointure  had  been  settled  on  the  wife;  nor 
was  there  any  reason  why  the  legal  rule  should  not  apply. 

Messrs.  O'Hara,  Edwards  dk  Madeen,  for  Respondent,  sub- 
mitted a  brief;  Mr.  T.  J.  Edwards  argued  the  cause  orally. 

The  antenuptial  contract  in  question  here  does  not  bar  dower 
under  our  Codes.  Dower  can  be  barred  only  ''by  her  [the 
wife's]  deed  executed  and  duly  acknowledged  in  conformity  with 
the  law,  or  by  acceptance  by  her  of  a  devise  or  bequest  under 
section  234  [Civil  Code,  1895],  or  by  jointure  settled  upon  her, 
with  her  assent,  by  her  husband,  before  the  marriage,  under  the 
provisions  of  the  Codes.''  {Dahlman  v.  Dahlman,  28  Mont.  374, 
72  Pac.  748.) 

Appellants  do  not  claim  that  plaintiff's  right  of  dower  has 
been  alienated  in  any  of  the  matters  above  set  forth,  and  with 
that  admission  the  case  should  have  ended  and  the  widow  been 
allotted  her  dower. 

McNutt  V.  McNutt,  116  Ind.  545,  2  L.  R.  A.  372,  19  N.  E.  115, 
and  Rieger  v.  Schaible,  81  Neb.  33, 16  Ann.  Cas.  700, 17  L.  R.  A., 
n.  B.,  867,  115  N.  W.  560,  are  not  in  point.  In  both  cases  there 
was  a  mutual  release  of  claim  to  the  other's  property,  and  each 
case  specifically  limits  its  decision  to  such  facts. 

It  seems  to  be  the  general  rule  that  the  ''equitable  considera- 
tions ' '  which  support  this  character  of  contract,  wh«n  they  are 
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• 
held  not  void,  are  the  mutual  covenants  contained  in  these  con- 
tracts by  which  the  parties  waive  and  relinquish  the  rights  in 
each  other's  property.  There  are  no  mutual  covenants  to  sup- 
port the  contract  in  this  case.  The  covenant  of  waiver  and 
relinquishment  is  on  the  part  of  respondent  alone ;  no  considera- 
tion was  received  by  the  widow  during  the  lifetime  of  her  hus- 
band, hence  there  can  arise  in  this  case  no  '' equitable  considera- 
tions" to  support  the  barring  of  dower. 

MB.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  is  an  action  for  allotment  of  dower.  The  plaintiff  is  the 
surviving  widow,  Thomas  B.  Hannon  is  the  administrator,  and 
the  other  defendants  are  heirs  at  law  of  George  W.  Hannon, 
deceased,  who  died  intestate,  seised  in  fee  of  certain  real  estate 
situated  in  Bavalli  county,  Montana.  The  complaint  is  in  the 
usual  form  employed  in  such  cases.  The  joint  amended  answer 
of  the  defendants  sets  forth  that  prior  to  the  date  of  the  marriage 
of  plaintiff  and  George  W.  Hannon,  the  plaintiff  was  in  poor 
financial  circumstances;  that  she  had  not  to  exceed  $200  and  a 
contingent  interest  in  certain  other  property ;  that  plaintiff  and 
George  W. .Hannon  entered  into  an  antenuptial  agreement  in 
writing,  by  the  terms  of  which  plaintiff  renounced  any  and  all 
claim  to  dower  in  the  property  which  Hannon  then  owned  or 
which  he  might  thereafter  acquire.  The  contract  recites  that 
the  parties  to  it  are  about  to  intermarry,  one  with  the  other,  and 
then  continues:  **Now,  therefore,  in  consideration  of  the  forego- 
ing premises,  and  to  the  end  that  all  the  estate,  real  and  personal, 
of  which  said  party  is  now  or  may  hereafter  become  seised  or 
possessed  shall  be  free  from  any  claim  or  demand  of  said  second 
party,  her  heirs,  executors  or  assigns,  in  the  way  of  dower  or 
otherwise,  said  second  party  hereby  covenants  and  agrees  in  con- 
sideration of  the  foregoing  and  of  the  payment  of  the  sum  of  one 
dollar  to  her  by  said  first  party,  which  payment  is  by  these 
presents  acknowledged  to  have  been  made  prior  to  the  signing 
hereof,  and  the  further  stuns  hereinafter  mentioned  to  be  paid 
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in  the  manner  herein  below  stated  said  second  party  does  hereby 
waive  and  forever  renounce  in  behalf  of  herself,  her  heirs,  ex- 
ecutors, administrators  and  assigns ,  any  claim  or  right  of  dower 
or  other  claim  or  rights  in  any  and  all  estate  of  which  said  first 
party  may  die  seised  or  possessed."  The  further  consideration 
mentioned  in  the  contract  is  the  sum  of  $500,  to  be  paid  to 
the  plaintiff,  in  the  event  that  she  should  survive  Hannon,  out 
of  the  first  funds  coming  into  the  han^ds  of  the  administrator 
after  paying  funeral  expenses  and  the  expense  of  last  sickness. 
It  is  further  alleged  that  this  contract  was  entered  into  without 
fraud;  that  it  is  reasonable  and  fair;  that  it  was  made  in  con- 
templation of  marriage  and  with  marriage  as  a  consideration 
therefor;  that  by  reason  of  the  existence  of  such  contract  Han- 
non was  induced  to,  and  did,  marry  the  plaintiff;  and  that  with- 
out such  contract  the  marriage  would  not  have  taken  place.  It 
is  further  alleged  that  Hannon  fully  performed  all  the  terms  of 
the  contract  by  him  to  be  performed  in  his  lifetime,  that  the  ad- 
ministrator of  his  estate  has  tendered  performance  on  his  part, 
and  is  only  prevented  from  fully  performing  by  the  refusal  of 
the  plaintiff  to  accept  the  benefit  provided  for  her  in  the  con- 
tract. To  this  amended  answer  a  general  demurrer  was  sus- 
tained and  judgment  entered  in  favor  of  plaintiff,  from  which 
this  appeal  is  prosecuted.  The  single  question  is  presented :  May 
the  dower  interest  be  extinguished  by  a  contract  of  the  char- 
acter of  the  one  now  before  us  f 

Section  3708,  Revised  Codes,  provides:  "A  widow  shall  be  en- 
dowed of  the  third  part  of  all  lands  whereof  her  husband  was 
seised  of  an  estate  of  inheritance  at  any  time  during  the  mar- 
riage, unless  the  same  shall  have  been  relinquished  in  legal 
form.*'  The  section  further  declares  that,  if  the  wife  joins  her 
husband  in  a  conveyance  of  land,  she  thereby  relinquishes  her 
inchoate  right  of  dower  except  as  to  the  overplus  in  case  of  a 
sale  under  mortgage  foreclosure. 

Section  3714  provides  for  an  election  by  the  widow  as  between 
a  devise  or  bequest  in  her  favor  and  her  dower  interest.  If  she 
elects  to  take  the  devise  or  bequest  in  lieu  of  dower,  her  selection 
bars  her  claim  of  dower. 
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Section  3716  provides  for  an  election  by  the  widow  nnder 
certain  circumstances  as  between  her  dower  interest  and  the  one- 
half  of  all  the  real  estate  which  shall  remain  after  the  pa3nnent 
of  the  debts  and  claims  against  the  estate  of  her  deceased  hus- 
band. If  she  elects  to  take  the  one-half  of  the  real  estate  in  lieu 
of  her  dower  interest,  such  election  bars  her  claim  to  dower. 

Section  3719  provides :  *' A  woman  may  be  barred  of  her  dower 
in  all  the  land  of  her  husband  by  a  jointure  settled  on  her  with 
her  assent  before  the  marriage :  Provided,  such  jointure  consists 
of  a  freehold  estate  in  lands  for  the  life  of  the  wife,  at  least,  to 
take  effect  in  possession  or  profits  immediate  on  the  death  of  the 
husband";  and  section  3720  indicates  how  her  assent  shall  be 
manifested. 

It  is  conceded  that  plaintiff  is  entitled  to  assert  her  claim  to 
[1]  dower  in  the  property  of  her  deceased  husband  unless  she 
has  relinquished  such  right ;  and  it  is  further  conceded  that  she 
has  not  relinquished  it  in  any  manner  described  by  the  statutes 
referred  to  above.  But  it  is  insisted  that  the  provisions  of  these 
statutes  are  not  exclusive,  and  that  if  an  antenuptial  contract  is 
entered  into  in  good  faith,  is  free  from  any  taint  of  fraud,  duress, 
or  undue  influence,  is  fair  on  its  face  and  reasonable,  a  court  of 
equity  will  give  it  effect.  On  the  other  hand,  counsel  for  re- 
spondent contend  that  discussion  of  the  question  has  been  fore- 
closed in  this  state  by  the  decision  in  Dahlman  v.  Dahlman,  28 
Mont.  373,  72  Pac.  748.  In  prefacing  the  opinion  in  the 
Dahlman  Case,  Chief  Justice  Brantly  said:  '*The  only  question 
submitted  to  this  court  for  decision  is  whether,  when  the  hus- 
band dies  intestate,  without  children  or  grandchildren  living  sur- 
viving his  widow  and  one  or  both  parents,  the  widow  is  entitled 
to  one-half  of  the  estate  under  the  statute  relating  to  succession, 
in  addition  to  her  right  of  dower,  or  election  in  lieu  thereof." 
The  sections  of  the  Code  relating  to  dower  and  succession  are 
then  referred  to,  but  only  for  the  purpose  of  determining  whether 
the  rights  conferred  are  alternative  or  cumulative,  and  every- 
thing said  in  the  opinion  is  to  be  construed  in  the  light  of  the 
single  question  for  decision  and  the  purpose  had  in  considering 
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the  statutes  relating  to  the  rights  involved.  The  question,  How 
may  dower  be  waived  or  barred  t  was  not  involved,  and  was  not 
determined.  It  is  said  in  the  opinion  that  the  Chapter  of  the 
Code  of  1895  in  which  are  found  sections  228  and  236,  Civil  Code 
(sections  3708  and  3716,  Revised  Codes),  treats  exclusively  of 
the  obligation,  rights  and  duties  of  the  husband  and  wife,  includ- 
ing the  dower  right  of  the  wife;  and  referring  to  the  text  of 
section  228,  which  defines  dower,  it  is  said:  ^'This  provision  is 
without  restriction  or  limitation.  It  attaches  to  all  lands  falling 
within  the  description,  unless  the  wife  shall  have  relinquished 
her  right  in  legal  form.  This  may  be  done  only  by  her  deed 
executed  and  duly  acknowledged  in  conformity  with  the  law, 
or  by  the  acceptance  by  her  of  a  devise  or  bequest  •  •  • 
under  section  234,  or  by  a  jointure  settled  upon  her,  with  her 
assent,  by  her  husband  before  the  marriage,  under  the  provisions 
of  sections  239  and  240."  Respondent  now  seizes  nipon  the  lan- 
guage of  the  last  sentence  just  quoted,  and  insists  that  this  court 
has  solemnly  adjudged  that  the  only  methods  by  which  a  widow's 
right  to  dower  may  be  relinquished  are  (1)  by  deed;  (2)  by  ac- 
ceptance of  a  devise  or  bequest;  or  (3)  by  jointure.  The  ques- 
tion was  not  before  the  court  at  all,  and  consequently  could  not 
have  been  decided.  The  language  referred  to  was  employed  only 
by  way  of  illustrating  the  character  of  the  right  under  our  stat- 
utes. The  methods  enumerated  are  methods  specified  by  the 
statutes,  by  any  one  of  which  the  dower  right  may  be  relin- 
quished; but  these  several  methods  are  mentioned  in  different 
sections  of  the  Code,  and,  instead  of  prescribing  the  exclusive 
means,  the  different  sections  do  not  do  more  than  define  the 
effect  of  certain  acts  or  instruments  upon  the  dower  right.  There 
is  not  any  apparent  attempt  in  the  statute  to  exclude  other  means 
as  effective  to  bar  the  right ;  while  the  courts  of  other  states  hav- 
ing similar  provisions  have  generally  held  that  these  provisions 
are  not  exclusive.     (14  Cyc.  940.) 

If  the  dower  is  admeasured  to  her,  the  widow  may  immediately 
dispose  of  her  interest  upon  such  terms  as  suits  her.  She  may 
make  any  lawful  contract  respecting  such  right;  or  she  may 
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accept  a  devise  or  bequest  in  lieu  of  her  dower  interest.  A  feme 
sole  of  full  age  and  in  possession  of  her  faculties,  may  make  any 
contract  that  any  other  person  may  make,  and  she  is  bound  to 
the  same  extent  as  any  other  person  would  be  bound.  If,  then, 
she  may  make  any  lawful  contract  respecting  her  dower  interest 
after  it  is  admeasured  to  her,  or  accept  a  be'quest  in  lieu  of 
dower  in  advance  of  its  allotment,  no  valid  reason  can  be  sug- 
gested why  she  may  not  in  advance  agree  to  relinquish  her  claim 
upon  a  sufficient  consideration.  If  the  $500  mentioned  in  this 
contract  should  exceed  the  value  of  the  dower  interest,  could 
these  defendants  dispute  the  widow's  right  to  accept  the  pro- 
vision which  her  husband  had  made  for  hert  We- think  not. 
The  contract  is  binding  upon  both  parties  or  is  not  of  any  force 
or  effect  whatever. 

The  value  of  the  property  of  which  George  W.  Hannon  died 
seised  is  not  disclosed  by  this  record,  and  therefore  it  cannot  be 
said  that  the  consideration  for  the  widow's  release  is  so  far 
inadequate  as  to  avoid  the  contract  altogether.  In  our  considera- 
tion of  this  case  we  are  embarrassed  by  the  meagemess  of  facts 
stated  in  the  pleadings.  But  assuming,  as  we  think  we  may 
rightly  do,  that  this  plaintiff  was  of  full  age  at  the  time  the  ante- 
nuptial contract  was  entered  into,  that  there  was  no  issue  of  the 
marriage,  and  no  one  dependent  upon  this  plaintiff  for  support, 
we  think  the  amended  answer  sufficient  to  withstand  a  general 
demurrer,  and  further  than  this  we  need  not  go. 

Upon  a  consideration  of  this  cajse  upon  its  merits  the  trial 
court  will  fully  protect  the  widow's  rights,  if  any  are  jeopardized, 
by  applying  the  rule  announced  in  21  Cyc.  1249,  as  follows: 
*^A  woman  may  release  her  rights  in  her  intended  husband's 
property.  Such  a  contract,  however,  to  be  enforced  in  equity, 
must  be  free  from  fraud  or  misrepresentation  on  the  part  of  the 
husband,  reasonable  in  its  provisions,  and  entered  into  with  the 
utmost  good  faith  on  the  part  of  both ;  and  an  agreement  releas- 
ing all  claims  against  the  estate  of  the  intended  husband,  al- 
though valid  when  fairly  made,  will  be  most  rigidly  scrutinized, 
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and,  if  the  circumstances  show  that  she  has  been  deceived,  it  will 
beset  aside." 

The  question  before  us  has  received  the  serious  consideration 
of  the  courts,  and  the  decided  weight  of  authority  is  in  favor  of 
the  doctrine  that  the  dower  right  may  be  barred  by  an  ante- 
nuptial contract.    It  is  fair  to  say  that  in  most  of  the  cases  the 
contract  considered  called  for  mutual  releases;  but,  when  we 
remember  the  very  favorable  situation  of  a  married  woman 
under  our  Codes,  that  she  may  deal  with  her  separate  property 
as  though  she  were  single,  and  that  this  plaintiff  might  have  dis- 
posed of  her  property  at  any  time  during  coverture  without  the 
consent  of  her  husband,  it  would  seem  that  the  difference  be- 
tween this  agreement  and  those  considered  by  the  other  courts 
is  not  sufficient  to  affect  the  rule.    The  following  authorities 
support  our  conclusion:  Barth  v.  Lines,  118  111.  374,  59  Am 
Rep.  374,  7  N.  E.  679 ;  Kroell  v.  Kroell,  219  111.  105,  4  Ann.  Cas 
801,  76  N.  E.  63 ;  Johnston  v.  Spicer,  107  N.  Y.  185, 13  N.  E.  753 
Andrews  v.  Andrews,  8  Conn.  79;  Reiger  v.  Schaible,  81  Neb 
33,  16  Ann.  Cas.  700,  17  L.  R.  A.,  n.  s.,  866,  115  N.  W.  560 ; 
Naill  V.  Maurer,  25  Md.  532.    In  the  last  two  cases  particularly 
the  subject  is  treated  so  thoroughly  that  the  arguments  in  favor 
of  the  position  taken  need  not  be  restated. 

In  their  brief  counsel  for  respondent  say,  ''The  antenuptial 
contract  contained  no  mutual  covenants  and  was  wholly  ex- 
ecutory, and  respondent  repudiated  said  contract  by  claiming 
dower."  And  it  is  insisted  that  in  Z(Khmann  v.  Zachmann,  201 
111.  380,  94  Am.  St.  Rep.  180,  66  N.  E.  256,  the  Illinois  court  dis- 
tinguishes between  a  contract  of  the  character  now  before  us 
and  a  contract  containing  mutual  releases,  and  that  the  like  dis- 
tinction is  made  by  the  Nebraska  court  in  the  Reiger  Case  above ; 
but  not  so.  In  Zachmann  v.  Zachmann  the  question  presented  was 
whether  the  wife  by  antenuptial  agreement  waived  her  right  to 
a  widow's  allowance  and  her  claim  to  a  homestead  out  of  her 
husband's  property,  and  the  court  held  that  she  did  not,  but 
only  for  the  reason  that  the  rights  of  a  minor  child,  the  issue  of 
the  marriage^  were  so  far  dependent  upon  the  widow's  rights 
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that  it  would  be  against  the  policy  of  the  law  to  permit  those 
rights  to  be  infringed  by  the  antenuptial  agreement.  It  is  true 
the  Illinois  court  says:  ''The  antenuptial  contract  remained  ex- 
ecutory, a  bare  agreement,  and  it  was  therefore  within  the  power 
of  the  appellant  to  decline  to  be  bound  by  the  provisions  of  the 
contract  as  to  her  right  to  the  widow's  award.'*  But,  in  view 
of  the  fact  that  the  same  court  had  frequently  upheld  ante- 
nuptial executory  agreements  as  barring  dower,  the  following  in 
the  opinion  in  that  case  is  at  least  suggestive:  ''If  the  appellant 
had  no  interest  in  the  property  of  the  said  Christian  Zachmann, 
deceased,  either  real  or  personal,  other  than  the  right  of  dower, 
a  different  question  as  to  the  force  and  effect  of  the  antenuptial 
agreement  would  be  presented.'*  It  would  be  extremely  rash  to 
say  that  an  executory  contract  is  one  which  either  party  may 
repudiate  with  impunity.  The  Nebraska  court  refers  to  the  case 
of  Zachmann  v.  Zachmann  only  in  connection  with  this  state- 
ment:  "With  few  exceptions,  the  decisions  holding  that  the 
widow  was  not  barred  by  the  antenuptial  contract  are  cases 
where  children  were  born  of  the  marriage,  or  the  contract  was 
executory,  and  the  wife  or  widow  was  held  to  have  the  right  to 
repudiate  the  agreement."  The  question  of  mutual  releases  goes 
only  to  the  sufSciency  of  the  consideration  and  the  fairness  of 
the  contract,  and,  if  the  consideration  actually  received  by  the 
wife  is  adequate  and  the  agreement  is  otherwise  fair  and 
reasonable,  the  mere  fact  that  the  husband  does  not  relinquish 
his  right  to  inherit  the  wife's  property  is  of  no  consequence. 
Whatever  may  be  said  of  such  a  contract  when  it  is  sought  to 
bind  a  widow  with  minor  children,  the  issue  of  the  marriage, 
dependent  upon  her,  there  does  not  appear  to  be  any  valid  reason 
why  the  widow  who  does  not  have  anyone  dependent  upon  her 
should  not  be  bound  by  such  agreement. 

While  under  the  rigid  rules  of  the  common  law  dower  could 
not  be  barred  by  an  antenuptial  contract,  it  has  been  the  constant 
practice  of  courts  of  equity  in  this  country  and  in  England  to 
enforce  such  contracts.  (2  Kent's  Commentaries,  176;  Story's 
Equity    Jurisprudence,    sec.    1370;    Pomeroy's    Equity    Juris- 
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prudence,  sees.  1297,  1403,  and  note.)  As  said  by  the  court  in 
Pierce  v.  Pierce,  71  N.  Y.  154,  27  Am.  Rep.  22:  "Antenuptial 
contracts,  whereby  the  future  wife  releases  her  claim  to  her 
right  of  dower,  and  all  other  rights  to  the  estate  of  her  husband 
upon  his  decease,  are  fully  recognized  in  law.  When  fairly 
made  and  executed  without  fraud  or  imposition,  they  will  be 
enforced  by  the  courts."  And  again,  by  the  same  court  in 
Johnston  v.  Spicer  above:  '^ Antenuptial  contracts,  by  which  it 
is  attempted  to  regulate  and  control  the  interest  which  each  of 
the  parties  to  the  marriage  shall  have  in  the  property  of  the 
other  during  coverture  or  after  death,  like  dower,  are  favored  by 
the  courts,  and  will  be  enforced  in  equity  according  to  the  inten- 
tion of  the  parties  whenever  the  contingency  provided  by  the 
contract  arises."  Indeed,  the  enforcement  of  such  contracts 
seems  to  be  in  harmony  with  the  spirit  of  the  law,  as  indicated 
in  the  following  excerpts  from'reported  cases:  ''Antenuptial  con- 
tracts have  long  been  regarded  as  within  the  policy  of  the  law, 
both  at  Westminster  and  in  the  United  States.  They  are  in 
favor  of  marriage  and  tend  to  promote  domestic  happiness, 
by  removing  one  of  the  frequent  causes  of  family  disputes — 
contentions  about  property,  and  especially  allowances  to  the 
wife.  Indeed,  we  think  it  may  be  considered  as  well  settled  at 
this  day  that  almost  any  bona  fide  and  reasonable  agreement 
made  before  marriage  to  secure  the  wife  in  the  enjoyment  either 
of  her  own  separate  property,  or  a  portion  of  that  of  her  hus- 
band, whether  during  the  coverture  or  after  his  death,  will  be 
carried  into  execution  in  a  court  of  chancery."  {StiUey  v. 
Folger,  14  Ohio,  610.) 

''Reason  and  authority  are  both  in  favor  of  a  liberal  construc- 
tion of  these  contracts,  for  their  purpose  is  to  prevent  strife, 
secure  peace,  adjust  rights,  and  settle  the  question  of  marital 
rights  in  property.  From  the  earliest  years  of  the  law,  the 
courts  of  chancery,  respecting  the  iron  rules  of  the  common  law, 
have  favored  contracts  of  this  character,  and  this  rule  of  equity 
has  been  grafted  into  the  body  of  American  jurisprudence." 
(McNutt  V.  McNutt,  116  Ind.  545,  2  L.  R.  A.  372,  19  N,  E.  115.) 
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The  judf^ent  is  reversed  and  the  cause  is  remanded,  with 
directions  to  overrule  the  demurrer  to  the  amended  answer. 

Reversed  and  remanded, 
Mb.  Chiep  Justice  Bbantly  concurs. 

Mb.  Justice  Smith,  being  absent,  did  not  hear  the  argument, 
and  takes  no  part  in  the  foregoing  decision. 


FIRST  NATIONAL  BANK  OF  THERMOPOLIS,  Appellant, 
V.   GEBO,  Dependant;  STATE  SAVINGS  BANK,  Re- 

SPONDENT. 

(No.  3,173.) 

(Submitted  September  19,  1912.    Decided  October  23,  1912.) 

[127  Pac.  463.] 

'Appeals  from  Orders — Record — Insufficiency — Affirmance. 

1.  Where,  on  appeal  from  an  order  discharging  an  attacnment,  the 
record  does  not  contain  an  authenticated  copy  of  the  order,  or  a  cer- 
tificate of  the  clerk  enumerating  the  papers  used  on  the  hearing  in 
the  trial  court,  and  appellant  neglects  to  take  steps  to  correct  the 
defects,  though  its  attention  had  been  called  to  them  some  four  months 
prior  to  submission  of  the  cause,  the  judgment  will  be  afKrmed. 

Appeal  from  District  Court,  Carbon  County;  Sydney  Fox, 
Judge. 

Action  by  the  First  National  Bank  of  Thermopolis  against  S. 
W.  Oebo,  in  which  the  State  Savings  Bank  of  Butte,  Montana, 
intervened,  and  applied  for  an  order  discharging  a  writ  of  at- 
tachment. Plaintiff  thereupon  applied  to  amend,  and  its  motion 
being  overruled  and  the  attachment  discharged,  he  appeals. 
Affirmed. 

Messrs.  C.  L.  and  E.  B.  Merrill,  for  Appellant,  submitted  a 
brief;  Mr.  C.  L.  Merrill  argued  the  cause  orally. 

Did  the  court  below  err  in  sustaining  respondent's  motion  to 
discharge  the  writ  of  attachment!    That  such  ruling  was  error 
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hardly  admits  of  a  doubt,  as  it  is  in  direct  conflict  with  all  the 
decisions  of  this  court  in  like  cases  that  have  heretofore  been 
decided.  The  court  below  followed  the  ruling  of  the  supreme 
court  of  California  in  the  case  of  Tibbet  V;  Sue,  122  Cal.  208, 
54  Pac.  741,  which  was  decided  under  a  statute  which  required 
that  the  writ  should  be  discharged  under  the  circumstances 
presented  in  this  case.  But  the  California  legislature  has  since 
amended  the  statute,  which  now  conforms  to  the  more  liberal 
view  taken  by  this  court,  that  amendments  should  be  allowed  in 
like  cases.  (Peiffer  v.  Wheeler,  76  Hun,  280,  27  N.  Y.  Supp. 
771;  Thames  etc.  Ins.  Co.  v.  Dimmet,  66  Hun,  634,  22  N.  Y. 
Supp.  1096 ;  Struthers  v.  McDowell,  5  Neb.  491 ;  Pierse  v.  Miles, 
5  Mont.  549,  6  Pac.  347 ;  Magee  v.  Fogerty,  6  Mont.  237,  11  Pac. 
668 ;  Josephi  v.  Clothing  Co.,  13  Mont.  195,  33  Pac.  1 ;  Neivell  v. 
Whitwell,  16  Mont.  259,  40  Pac.  866;  WUson  v.  Barbour,  21 
Mont.  176,  53  Pac.  315 ;  Baxter  v.  Smith,  2  Wash.  Ter.  97,  4  Pac. 
35 ;  Pierse  v.  Miles,  5  Mont.  549.)  In  this  case  the  defect  com- 
plained of  is  one  of  form  and  not  of  substance;  the  omission 
could  in  no  way  invalidate  the  undertaking. 

We  further  urge  that  the  point  sought  to  be  raised  by  the 
respondent  in  the  court  below  is  one  that  can  be  raised  by 
the  defendant  in  the  action  only,  and  is  not  subject  to  collateral 
attack.  The  respondent  is  not  at  all  concerned  in  the  bond 
or  undertaking,  and  the  omission  complained  of  could  in  no  way 
affect  him.  That  the  defect  complained  of  is  not  one  subject  to 
collateral  attack  has  been  very  generally  held.  In  Moresi  v. 
Swift,  15  Nev.  215,  it  was  held  that  **an  objection  to  the  validity 
of  an  attachment  upon  the  ground  that  the  affidavit  and  under- 
taking was  defective  cannot  be  raised  by  a  third  party  in  a 
collateral  proceeding."  {Leppel  v.  Beck,  2  Colo.  App.  390,  31 
Pac.  185;  Dixey  v.  Pollock,  8  Cal.  570;  Harvey  v.  Foster,  64 
Cal.  296,  30  Pac.  849 ;  Pace  v.  Lee,  49  Ala.  571 ;  Davis  v.  Ep- 
pinger,  18  Cal.  379,  79  Am.  Dec.  184;  CoghUl  v.  Marks,  29  CaL 
673.) 


46  Mont.]  First  Nat.  Bank  v.  Qebo.  265 

Messrs.  Meyer  &  Wiggenhom,  and  Mr.  Chas.  R.  Leonard,  for 
Respondent,  submitted  a  brief;  Mr.  Wm.  D.  Kyle,  of  Counsel, 
argued  the  cause  orally. 

Appellant  refers  to  the  ease  of  Pierse  v.  Miles,  5  Mont.  549, 
as  a  case  directly  in  point  in  support  of  its  contention  and  as  an 
authority  that  the  court  below  should  have  amended  the  under- 
taking as  prayed.  The  respondent  contends  that  appellant's 
argument  is  based  upon  a  false  premise,  viz.,  that  the  undertak- 
ing was  voidable  and  not  void.  It  is  void  by  reason  of  the  aflS- 
davit  of  justification  of  the  sureties  thereon  not  having  been 
executed  in  conformity  to  sections  7192  and  7195,  Revised 
Codes.  This  very  question  came  before  the  supreme  court  of 
California  in  the  case  of  Tibbet  v.  Tom  Sue,  122  Cal.  208,  54 
Pac.  741,  in  which  the  affidavit  of  justification  of  the  sureties  on 
the  undertaking  was  defective  by  failing  to  show  that  the 
sureties  were  either  householders  or  freeholders  as  required  by 
statute ;  the  court  held  that  this  was  essential  to  the  validity  of 
the  attachment.  (See,  also.  Maze  v.  Lang  ford,  16  Cal.  App.  743, 
117  Pac.  929.)  In  Fairbamks,  Morse  &  Co.  v.  Qetchell,  13  Cal. 
App.  458,  110  Pac.  331,  the  affidavit  for  the  writ  of  attachment 
was  defective,  in  that  it  was  sworn  to  before  a  notary  who  was 
acting  without  the  territorial  limits  of  his  jurisdiction.  The 
court  held  that  it  could  not  be  amended,  in  view  of  the  fact  that 
the  purported  affidavit  was  void.  (See,  also,  Wagener  v.  Booker, 
31  S.  C.  375,  9  S.  E.  1055 ;  Mentzer  v.  Ellison,  7  Colo.  App.  315, 
43  Pac.  464.)  An  affidavit  of  attachment  which  is  a  nullity 
cannot  be  amended  so  as  to  confer  jurisdiction.  (Third  Nat. 
Bank  v.  Oarton,  40  Mo.  App.  113.)  The  power  to  amend  can- 
not be  invoked  where  there  is  nothing  conferring  jurisdiction. 
(Norton  y.  Flake,  36  Mo.  App.  698.)  An  attachment  proceeding 
which  is  a  nullity  cannot  afford  ground  for  amendment,  since 
there  is  nothing  to  amend.  (Owens  v.  Johns,  59  Mo.  89.)  An 
affidavit  which  sets  forth  no  cause  for  attachment  cannot,  as 
against  subsequent  attachment  creditors,  be  amended  so  as  to 
give  the   court  jurisdiction   over  the  property,   although  the 
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statute  provides  for  the  amendment  of  informal  or  insufficient 
affidavits.     {Mentzer  v.  Ellison,  supra.) 

If  the  affidavit  on  which  a  priority  has  been  gained  between 
creditors  proves  defective,  the  court  will  not  permit  an  amend- 
ment so  as  to  save  the  priority.  {Patterson  v.  Ovlnare,  2  Disn. 
(Ohio)  505.)  If  the  original  affidavits  are  defective  so  as  to  re- 
quire amendment,  the  amendment  will  be  good  as  between  plain- 
tiff and  defendant  from  the  time  of  the  commencement  of  the 
action,  but  as  to  intermediate  attaching  creditors,  it  will  be 
good  only  from  the  time  the  amendment  is  filed.  {Bell  v.  Hall, 
2  Duvall,  288.) 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

In  August,  1911,  the  First  National  Bank  of  Thermopolis  com- 
menced an  action  against  S.  W.  Qebo,  and  caused  a  writ  of  at- 
tachment to  be  issued  and  levied  upon  certain  property  of  the 
defendant.  In  October  of  the  same  year  the  State  Savings  Bank 
of  Butte  commenced  an  action  against  Oebo,  and  caused  a  writ 
of  attachment  to  be  levied  upon  the  same  property  covered  by  the 
attachment  in  the  first  case.  In  November  the  State  Savings 
Bank  intervened  in  the  first  action,  and  moved  to  discharge  the 
writ  of  attachment  issued  in  that  action,  upon  the  ground  that 
the  undertaking  for  the  writ  was  not  accompanied  by  the  affi- 
davit required  in  such  cases  by  section  71&5  of  the  Revised  Codes. 
Thereafter  the  Thermopolis  bank  moved  the  court  for  permission 
to  amend  the  undertaking  by  attaching  thereto  an  affidavit  by 
the  sureties  containing  one  of  the  recitals  omitted  from  the  affi- 
davit attached  to  the  undertaking  in  the  first  instance.  Some 
time  thereafter — the  record  does  not  disclose  when — the  trial 
court  overruled  the  motion  to  amend,  and  sustained  the  motion 
to  discharge  the  attachment.  On  January  15,  1912,  the  Ther- 
mopolis bank  presented  its  bill  of  exceptions,  and  served  a  copy 
upon  the  attorneys  for  the  State  Savings  Bank.  On  January 
17,  and  before  the  time  allowed  for  filing  amendments  to  the 
proposed  bill  had  expired,  the  district  court  settled,  signed,  and 
allowed  the  bill  of  exceptions.    On  February  3,   1912,   the 
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Thermopolis  bank  appealed  from  the  order  discharging  the  at- 
tachment. On  February  27,  1912,  the  trial  coiirt  by  a  supple- 
mentary certificate  again  settled  and  allowed  the  bill  of  excep- 
tions. The  clerk  of  the  district  court  certifies  that  the  transcript 
before  us  contains  true  and  correct  copies  of  the  bill  of  excep- 
tions, the  supplementary  certificate,  and  the  notice  of  appeal. 

At  the  outset  we  are  asked  to  affirm  the  order  from  which  the 
£1]  appeal  is  sought  to  be  taken,  upon  the  ground  that  the  ap- 
pellant has  not  furnished  this  court  with  the  record  required 
by  section  7113,  Revised  Codes,  and  certified  as  required  by  sec- 
tion 7115  of  the  same  Codes.  Section  7113  provides  that  upon 
an  appeal  of  this  character  the  appellant  must  furnish  the  su- 
preme court  with  a  copy  of  the  notice  of  appeal,  a  copy  of  the 
order  appealed  from,  and  a  copy  of  each  of  the  papers  used 
upon  the  hearing  in  the  court  below.  Section  7115  provides 
that  the  copies  mentioned  in  section  7113  must  be  certified  to 
be  correct  by  the  clerk  or  the  attorneys.  There  is  not  any  cer- 
tificate whatever  by  the  attorneys,  and  the  clerk  in  his  certificate 
does  not  mention  the  papers  used  upon  the  hearing  in  the  court 
below  or  the  order  from  which  the  appeal  is  taken.  The  notice 
of  appeal  recites  that  the  appeal  is  from  an  order  made  on  the 
18th  day  of  December,  1911;  but  the  record  fails  altogether  to 
disclose  when  the  order  was  in  fact  made.  We  are  asked  to  re- 
view an  order  of  which  we  do  not  have  any  authenticated  copy. 
Indeed,  from  the  beginning  the  plain  provisions  of  the  Code  have 
been  entirely  disregarded  by  this  appellant  at  every  step  of  the 
proceeding. 

This  court  has  been  most  liberal  in  construing  the  statutes,  to 
the  end  that  every  appeal  may  be  heard  on  its  merits;  but  we 
cannot,  under  the  guise  of  liberal  construction,  suspend  the 
operation  of  the  statute,  or  change  the  statute  itself,  in  order  to 
assist  a  litigant  to  perfect  his  appeal  or  get  his  case  before  us. 
The  provisions  of  sections  7113  and  7115  are  so  plain  that  a  fail- 
ure to  meet  their  requirements  cannot  be  excused.  Those  pro- 
visions are  mandatory,  and  were  enacted  in  order  that  this  court 
may  know  that  the  record  presented  to  it  contains  correct  copies 
of  the  papers  which  the  statute  declares  must  be  before  the 
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court  before  it  is  authorized  to  review  an  order  of  this  character. 
Furthermore,  at  the  time  respondent  presented  its  brief  the  at- 
tention of  appellant  was  called  to  the  defects  in  the  record,  and 
yet  it  neglected  for  four  months  to  take  any  steps  to  supply  this 
court  with  a  record  upon  which  its  appeal  could  be  heard,  and 
finally  submitted  the  cause  upon  the  record  as  described  above. 

The  order  is  affirmed. 

Affirmed. 

Mb.  Chief  Justice  Bbantly  concurs. 

Mb.  Justice  Smith,  being  absent,  did  not  hear  the  argument, 
and  takes  no  part  in  the  foregoing  decision. 


SOMERVILLB  bt  al.,  Appellants,  v.  ST.  LOUIS  M.  &  M.  CO., 

Respondent. 

(No.  3,241.) 
(Submitted  October  19,  1912.    Decided  October  26,  1912.) 

[127  Pac.  464.] 

Corporations — Making  Stock  Assessable — Constitutional  Law — 
Charter — Power  of  State  to  Amend  Laws — Contracts  Impair- 
ing  Obligations. 

Corporations — Making  Stock  Assessable — Votable  Stock — Statutes. 

1.  The  provision  of  section  511,  Civil  Code  of  1895  (Rev.  Codes,  see. 
3888),  requiring  a  two-thirds  vote  "of  the  stock  of  the  company"  to 
render  its  theretofore  nonassessable  stock  assessable,  has  reference  to 
outstanding,  votable  stock,  exclusive  of  that  remaining  in  the  treasury. 

Same — Constitution — Charter — ^Amendment  of  Laws — Power  of  State. 

2.  The  power  reserved  in  the  state  to  amend  tlie  laws  under  which 
a  corporation  is  organized  may  be  exercised  not  only  as  relates  to  the 
contract  (created  by  the  granting  of  the  charter  and  its  acceptance) 
existing  between  the  state  and  the  corporation,  but  also  as  it  affects 
the  contract  between  the  corporation  and  its  stockholders,  and  the 
stockholders  inter  seae;  and  any  legislation  looking  to  that  end  is  not 
objectionable  on  the  constitutional  ground  that  it  impairs  the  obligation 
of  contracts. 

Same — Case  at  Bar. 

3.  Defendant  corporation  was  organized  under  Chapter  25,  Division  5, 
Compiled  Statutes  of  1887,  when  there  was  not  any  law  under  which 
nonassessable  stock  could  be  made  assessable.    Its  cfirtifieate  of  ineor- 
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poratioB  and  every  stock  certificate  isued  recited  tliat  the  stock  was 
nonassessable.  In  1901  the  requisite  number  of  shares  of  stock  were 
voted  in  favor  of  making  the  stock  assessable,  under  Laws  of  1893, 
page  92.  Held,  under  the  rule  declared  in  paragraph  2  above,  that 
such  Act  (Bev.  Codes,  sec.  3888)  is  not  unconstitutional  as  impairing 
the  obligation  of  the  contract  existing  between  the  corporation  and  its 
stockholders,  and  the  kitter  inter  sese. 

Same — Charters — ^Legislation  Part  of  Contract. 

4.  The  legislation  in  force  at  the  time  of  the  organisation  of  a  cor- 
poration enters  into  and  becomes  a  part  of  the  contract  thus  entered 
into,  to  the  same  extent  as  if  set  forth  at  length  in  the  charter. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  J.  M. 
Clements,  Judge. 

Action  by  J.  C.  Somerville  and  others  against  the  St.  Louis 
Mining  and  Milling  Company  of  Montana.  From  an  order  deny- 
ing an  injunction,  plaintifiEs  appeal.    AfBrmed. 

Messrs.  Walsh  &  Nolan,  and  Messrs,  Ounn,  Rasch  &  Hall,  sub- 
mitted a  brief  in  behalf  of  Appellants ;  Mr.  M.  O.  Ounn  argued 
the  cause  orally. 

By  virtue  of  this  statement  in  the  certificate  of  incorporation 
and  the  statement  in  the  certificate  of  stock  issued,  that  the  stock 
should  be  nonassessable,  a  contract  was  entered  into  between  the 
corporation  and  each  stockholder  that  no  assessment  would  be 
levied  upon  the  stock  issued  to  him.  (WaU  v.  Basin  Min,  Co,, 
16  Idaho,  313,  101  Pac.  733.)  As  said  by  the  supreme  court  of 
the  United  States  in  the  case  of  Scoville  v.  Thayer,  105  U.  S. 
143,  26  L.  Ed.  968,  such  a  contract  "was  not  forbidden  by  the 
charter  of  the  company  or  by  any  law  or  public  policy,  and  as 
between  the  company  and  its  stockholders  was  just  as  binding 
as  if  it  had  been  expressly  authorized  by  the  charter."  If 
however,  section  511  of  the  Civil  Code  authorized  the  defend- 
ant to  repudiate  the  contract  thus  made  with  the  stockholders, 
and  to  render  its  stock  assessable,  it  is  in  violation  of  the  pro- 
hibition in  the  Constitution  of  the  United  States  against  laws 
impairing  the  obligation  of  contracts.  (Oarey  v.  8t,  Joe  Min. 
Co.,  32  Utah,  497, 12  L.  E.  A.,  n.  s.,  554,  91  Pac.  369.) 

The  case  of  Allen  v;  Ajax  Min,  Co,,  30  Mont.  490,  77  Pac  47, 
was  cited  at  the  argument  in  the  lower  court^  as  conclusive  of 
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the  proposition  that  it  was  within  the  power  of  the  legislative 
assembly  to  authorize  the  making  of  the  stock  of  the  defendant  as- 
sessable. The  decision  in  that  case  is  not  an  authority  in  supporb 
of  the  constitutionality  of  section  511.  As  said  by  the  supreme 
court  of  Utah,  in  the  case  of  Oarey  v.  8t.  Joe  Min,  Co.,  the  only 
purpose  of  the  reservation  of  the  power  to  repeal,  amend  or 
modify  is  to  obviate  the  effect  of  the  decision  in  the  Dartmouth 
College  Case.  That  case  had  reference  solely  to  a  contract  be- 
tween the  corporation  and  the  state,  in  which  the  public  was 
interested.  The  public  has  no  interest  in  a  contract  between 
the  corporation  and  the  stockholders  with  reference  to  the  as- 
sessability  of  the  stock. 

It  was  claimed  for  the  defendant  in  the  argument  of  this  case 
in  the  lower  court  that  the  plaintiff  Mayger,  is  estopped  from 
contesting  the  right  to  collect  assessments  because  of  his  par- 
ticipation in  the  proceedings  to  make  the  stock  assessable.  If, 
as  we  contend,  there  was  no  authority  to  make  the  stock  assess- 
able, the  fact  that  he  voted  in  favor  of  the  proposition  would 
not  operate  as  an  estoppel  against  him.  {Scoville  v.  Thayer, 
105  U.  S.  143,  26  L.  Ed.  968.)  But,  even  if  Mr.  Mayger  is  es- 
topped, the  other  plaintiffs,  who  were  stockholders  at  the  time, 
did  not  attend  the  meeting,  either  in  person  or  by  proxy.  The 
evidence  discloses  that  several  assessments  had  been  levied 
against  the  stock  of  the  plaintiffs  and  had  been  paid  by  them. 
This  fact,  however,  does  not  preclude  them  from  now  contest- 
ing the  right  to  levy  future  assessments.  (2  Clark  and  MarshaU 
on  Corporations,  1269.) 

Messrs.  H.  O.  &  8.  E.  Mclntire,  for  Respondent,  submitted  a 
brief;  oral  argument  by  the  former. 

In  support  of  their  contention  they  cite  the  case  of  Oarey  v. 
St.  Joe  Min.  Co.,  32  Utah,  497,  12  L.  R.  A.,  n.  s.,  554,  91  Pac. 
369,  The  Ut€Lh  court  is  certainly  in  error  when  it  holds  that 
**the  only  purpose  of  the  reservation  of  the  power  to  repeal, 
amend  or  modify  is  to  obviate  the  effect  of  the  decision  in  the 
Dartmouth  College  Case.^'  Thus  in  1  Thompson  on  Corpora- 
tions, section  90,  it  is  said:  ''The  reserved  power  of  the  legis- 
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lature  extends  not  only  to  altering  the  charter,  for  any  purpose 
connected  with  the  public  interests,  but  also  to  altering  it  for 
the  mere  purpose  of  changing  the  rights  of  the  corporators  as 
among  themselves.  This  view  has  been  taken  in  New  York,  in 
Massachusetts,  in  Illinois,  in  Missouri,  and  in  other  states.  A 
necessary  result  of  this  doctrine  is  that  the  legislature  may  au- 
thorize any  change  in  the  organization,  purposes  or  powers  of 
the  corporations  which  the  majority  may  desire,  contrary  to  the 
will  of  the  minority."  (See,  also.  Looker  v.  Maynard,  179  U.  S. 
46,  45  L.  Ed.  79,  21  Sup.  Ct.  Rep.  21 ;  C.  Jf .  Venner  Co.  v.  United 
States  Steel  Co.,  116  Fed.  1013 ;  Market  St.  By.  Co.  v.  Hellman, 
109  Cal.  571,  42  Pac.  225 ;  WilUams  v.  Nail,  108  Ky.  21,  55  S. 
W.  706;  Missouri  B.  B.  Co.  v.  Kansas,  216  U.  S.  274.) 

If  any  of  the  minority  stockholders  were  not  satisfied  that 
their  stock  should  be  charged  with  this  additional  liability,  they 
had  it  in  their  power,  by  suitable  and  seasonable  legal  proceed- 
ings, to  prevent  the  majority  stockholders  and  the  corporation 
from  incurring  liabilities  which  would  call  the  change  into  effect. 
This  is  elaborated  in  the  case  of  Dow  v.  Northern  B.  B.,  36  Atl., 
an  page  521. 

A  stockholder  may  be  estopped  from  objecting  to  an  amend- 
ment by  his  express  or  implied  acquiescence  therein.  {Ireland 
V.  Palestine  etc.  Co.,  19  Ohio  St.  369 ;  Weeks  v.  Silver  etc.  Co., 
55  N.  Y.  Super.  Ct.  1;  Synott  v.  Cumberland  B.  L.  Assn.,  117 
Fed.  379,  385,  386,  54  C.  C.  A.  553.)  Any  acts  indicating  an 
acceptance  by  him  of  the  amendment  bind  him  and  bar  his  suit. 
(2  Cook  on  Corporations,  5th  ed.,  1041.)  If  the  complaining 
stockholder  participated  in  the  act  complained  of,  he,  of  course, 
is  barred  of  his  remedy.  (7A,  1849 ;  Kent  v.  Mining  Co.,  78  N. 
Y.  186.) 

The  doctrine  of  laches  is  clearly  applicable  here,  for  we  have 
before  us  not  only  acts  of  acquiescence,  but  an  unreasonably 
long  time  without  adverse  action,  during  which  others  have 
acted  on  the  apparent  regularity  of  the  precedent  action  of  the 
present  plaintiffs.  And  so  is  the  statute  of  limitations,  for  if 
any  wrong  was  done  plaintifGs  by  the  action  of  the  defendant 
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company,  it  was  done  in  1901,  and  the  section  of  the  Bevised 
Codes,  section  6451,  which  is  pleaded  in  the  answer,  is  a  bar. 

Unless  he  acts  promptly  to  disaffirm,  a  stockholder  is  bound 
by  the  act  of  his  proxy  and  may  not  contest  the  regularity  of 
the  proceedings.  (2  Cook  on  Corporations,  5th  ed.,  1036;  Syn- 
nott  V.  Cumberland  B.  L.  Assn.,  117  Fed.  379,  54  C.  C.  A.  553 ; 
Columbia  Nat  Bank  v.  Mathews,  85  Fed.  939,  29  C.  C.  A.  491.) 

MB.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
Court. 

The  St.  Louis  Mining  and  Milling  Company  i»  a  domestic 
corporation,  organized  under  the  provisions  of  Chapter  25, 
Division  5,  Qeneral  Laws,  Compiled  Statutes  of  1887,  with  a 
capital  stock  of  $5,000,000,  represented  by  500,000  shares  of  the 
par  value  of  $10  each.  The  certificate  of  incorporation  and  every 
stock  certificate  issued  prior  to  1901  recites  that  the  stock  of  the 
corporation  is  nonassessable.  In  1901  a  meeting  of  the  stock- 
holders of  the  corporation  was  held,  at  which  304,680  shares  were 
represented  in  person,  and  52,590  shares  by  proxy.  William 
Mayger  was  present,  representing  in  person  152,780  shares,  and, 
with  proxies  held  by  him,  voted  184,020  shares.  Charles  F. 
Mayger  was  present,  representing  in  person  151,900  shares,  and, 
with  proxies  held  by  him,  voted  173,050  shares.  At  the  time 
44,000  shares  of  the  capital  stock  were  held  in  the  treasury  of 
the  company.  At  this  meeting  357,070  shares  were  voted  by 
"William  and  Charles  F.  Mayger,  in  person  and  by  proxies,  in 
favor  of  changing  the  capital  stock  from  nonassessable  to  as- 
sessable stock,  and  there  were  not  any  votes  cast  against  the 
proposition.  William  Mayger,  as  the  holder  of  184,020  shares 
in  person  and  by  proxy,  gave  his  consent  in  writing,  spread 
upon  the  corporation's  records,  to  the  change,  and  Charles  P. 
Mayger,  as  the  holder  of  173,050  shares  in  person  and  by 
proxy,  gave  the  like  consent.  Due  notice  was  given  of  the  meet- 
ing,  and  the  proper  certificates  were  prepared  and  filed,  certify- 
ing to  the  change.  Assuming  to  act  upon  the  authority  thus 
conferred,  several  assessments  were  levied  and  collected  without 
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protest.  On  June  6, 1912,  another  assessment  was  leyied.  These 
plaintiffs,  as  stockholders,  refused  to  pay  the  assessment  and 
brought  this  action  to  restrain  the  officers,  directors  and  agents 
of  the  company  from  selling  their  stock  upon  which  the  assess- 
ment was  delinquent.  The  district  court  refused  to  grant  an 
injunction  after  a  hearing,  and  plaintifib  appealed  from  the 
order. 

At  the  time  the  defendant  corporation  was  organized,  there 
were  in  force  Chapters  25  and  26,  Division  5,  Compiled  Statutes, 
above.  Chapter  25  deals  with  the  formation  and  government  of 
industrial  corporations  generally,  while  Chapter  26  deals  with 
the  subject  ^^Assessments  upon  the  Stock  of  Corporations." 
Section  466  of  Chapter  25  provides:  '^The  legislature  may  at 
any  time  alter,  amend  or  repeal  this  Chapter.''  Chapter  26 
provides  generally  for  levying  and  collecting  assessments  upon 
corporate  stock.  Section  512  of  that  chapter  declares:  "The 
provisions  of  this  Chapter  shall  only  apply  to  such  corporations 
hereafter  formed,  as  shall  specify  in  its  articles  of  incorporap 
tion  the  fact  that  the  stock  of  such  corporation  shall  be  assess- 
able; and  any  company  or  corporation  hereafter  formed,  that 
wishes  to  avail  itself  of  the  provisions  of  this  Chapter,  and  ren- 
der its  stock  assessable,  shall  specify  in  its  articles  of  incorpora- 
tion, in  addition  to  the  statement  now  required  by  law,  a  state- 
ment to  the  effect  that  the  stock  of  such  corporation  is  assessable. " 
Section  2,  Article  XV,  of  our  state  Constitution,  reads  as  fol- 
lows: ''No  charter  of  incorporation  shall  be  granted,  extended, 
changed  or  amended  by  special  law,  •  •  •  but  the  legis- 
lative assembly  shall  provide  by  general  law  for  the  organization 
of  corporations  hereafter  to  be  created:  provided,  that  any 
such  laws  shall  be  subject  to  future  repeal  or  alterations  by  the 
legislative  assembly."  Section  394,  Civil  Codes  of  1895  (Rev. 
Codes,  sec.  3809),  declares:  "Every  grant  of  corporate  power 
is  subject  to  alteration,  suspension  or  repeal,  in  the  discretion 
of  the  legislative  assembly."  By  an  Act  approved  March  7, 
1893  (Laws  1893,  p.  92),  it  is  provided:  "Any  corporation  here- 
tofore formed  under  the  laws  of  this  state,  may,  by  and  with 
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the  consent  of  the  stockholders  holding  two-thirds  of  the  stock 
of  the  company,  in  writing,  spread  upon  the  records  of  such 
corporation,  render  its  stock  assessable,  under  the  provisions  of 
this  Chapter."  This  last  Act  was  brought  forward  into  the 
Codes  of  1895  as  section  511  (Bev.  Codes,  sec.  3888),  and  was 
in  full  force  and  effect  at  the  time  the  stockholders'  meeting  was 
held  in  1901. 

1.  The  proceedings  of  the  stockholders'  meeting  are  attacked, 
and  it  is  said  that  the  consent  of  the  holders  of  two-thirds  of 
the  capital  stock  was  not  given  to  the  change,  (a)  because  the 
proxies  held  by  William  and  Charles  P.  Mayger  only  authorized 
the  holders  to  vote  the  stock,  and  did  not  authorize  them  to  con- 
sent to  this  change;  and  (b)  if  this  be  so,  then  the  holders  of 
only  304,680  shares  gave  such  consent.  It  is  unnecessary  to  de- 
termine the  effect  of  the  proxies;  for  at  the  time  the  meeting 
was  held  44,-000  shares  of  the  capital  stock  were  in  the  treasury 
[1]  of  the  corporation,  leaving  only  456,000  shares  outstanding. 
When  the  statute  (sec.  511,  Civil  Code)  speaks  of  two-thirds  of 
the  stock  of  the  corporation,  it  refers  to  outstanding,  votable 
stock.  (Market  8t  By.  Co.  v.  HeUman,  109  Cal.  571,  42  Pac. 
225;  2  Cook  on  Corporations,  6th  ed.,  sec.  613.)  The  two  May- 
gers  represented  in  person  more  than  two-thirds  of  the  456,000 
shares  outstanding,  and  each  voted  his  stock  in  favor  of  the 
change  and  consented  in  writing  to  the  change.  So  far  as  dis- 
closed by  the  record,  the  proceedings  taken  to  render  the  stock 
assessable  were  taken  in  compliance  with  the  law  and  were  effect- 
ive for  the  purpose,  if  the  statute  under  which  the  change  was 
sought  to  be  made  was  valid 

2.  Certain  principles  of  the  law  relating  to  corporations  are 
so  well  settled  that,  as  to  them,  there  is  not  any  difference  of 
opinion.  (1)  The  charter  granted  by  a  state  to  corporation,' 
when  accepted,  becomes  a  ** contract"  within  the  meaning  of  the 
contract  clause  of  the  federal  Constitution.  {DartmotUh  Col- 
lege V.  Woodward,  4  Wheat.  518,  4  L.  Ed.  629.)  (2)  Such 
contract  operates  in  a  threefold  relationship,  viz.:  (a)  Between 
the  state  and  the  corporation;  (b)  between  the  corporation  and 
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its  stockholders;  and  (c)  between  the  stockholders  inter  $ese. 
(3)  A  state  may  reserve  the  right  to  alter  or  amend  the  charter 
of  a  corporation,  or  to  alter,  amend,  or  repeal  the  laws  under 
which  the  corporation  was  organized.  And  (4)  the  provisions 
of  our  state  Constitution  and  the  statutes  referred  to  above  con- 
stitute such  a  reservation  of  power  and  authority. 

Counsel  for  appellants  insist,  however,  that  this  reserved 
[2  and  3]  power  can  be  invoked  to  affect  the  contract,  only  as  it 
exists  between  the  state  and  the  corporate  entity,  and  that  if, 
by  enacting  section  511,  Civil  Code  above,  it  was  the  purpose  of 
the  legislature  to  provide  for  a  change  in  the  contract  so  far  as 
it  exists  between  the  corporation  and  its  stockholders,  or  be- 
tween the  stockholders  inter  sese,  then  the  Act  operates  to  im- 
pair the  obligation  of  such  contract  and  is  void  as  contravening 
the  provisions  of  section  10,  Article  I,  of  the  Constitution  of 
the  United  States.  Few  questions  have  vexed  the  courts,  and 
text-writers  more  than  the  one  arising  over  the  construction  to 
be  given  the  reservation  which  the  states  make  respecting  cor- 
porations organized  under  their  respective  laws.  If  the  ques- 
tion was  an  open  one  in  this  jurisdiction,  its  discussion  might 
lead  to  fruitful  results ;  but  in  Allen  v.  Ajax  Min.  Co.,  30  Mont. 
490,  77  Pac.  47,  the  contention  here  made  was  considered  at 
length  and  the  entire  subject  fully  discussed.  .  Our  conclusion 
in  that  case  was  that  the  reserved  power  may  be  exercised,  not 
only  to  alter  the  contract  as  it  exists  between  the  state  and  the 
corporate  entity,  but  as  well  to  alter  the  contract  existing  be- 
tween the  corporation  and  its  stockholders,  and  the  stockholders 
inter  sese,  to  the  extent  that  the  authority  to  dispose  of  all  the 
corporate  property — ^which  was  denied  the  corporation  at  the 
time  it  was  organized — ^may  be  conferred  by  subsequent  legisla- 
tion. With  all  due  respect  to  the  authorities  holding  differently, 
we  see  no  reason  for  changing  our  position,  and  the  decision  in 
that  case  is  conclusive  against  the  appellants  here,  unless  a  dis- 
tinction is  to  be  drawn  between  the  facts  in  that  case  and  this 
one ;  for  upon  a  parity  of  reasoning,  if  the  legislature  may  con- 
fer upon  a  corporation  the  authority  to  dispose  of  all  of  its 
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property — a  right  denied  to  the  corporation  at  the  time  it  was 
organized — it  may  likewise  provide  for  a  change  in  the  limited 
liability  of  the  stockholders,  by  authorizing  nonassessable  stock 
to  be  made  assessable  upon  such  reasonable  terms  as  the  legisla- 
ture may  prescribe. 

3.  But  counsel  for  appellants  insist  that  a  distinction  is  to 
be  drawn  between  the  facts  in  the  Allen  Case  and  the  facts  in 
this  one,  in  this :  That,  whereas  neither  the  charter  of  the  Ajax 
Mining  Company  nor  its  stock  certificates  contained  any  assur- 
ance that  the  entire  property  of  the  company  would  not  be  sold 
without  the  unanimous  vote  of  its  stockholders,  the  certificate 
of  incorporation  of  the  St.  Louis  Mining  and  Milling  Company, 
and  every  stock  certificate  issued  by  it  prior  to  the  meeting  in 
1901,  contains  the  solemn  assurance  that  the  stock  shall  be  non* 
assessable.  If  our  view  of  reserved  power  is  correct,  then  we 
think  the  difference  between  the  facts  in  the  two  cases  is  one 
of  form  only  and  does  not  affect  the  ultimate  question  involved. 
[4]  The  legislation  in  force  at  the  time  of  the  organization  of 
a  corporation  enters  into  and  becomes  a  part  of  the  contract,  to 
the  same  extent  as  if  set  forth  at  length  in  the  contract;  and, 
upon  the  theory  which  we  have  adopted,  there  was  read  into 
the  charter  of  the  Ajax  Mining  Company  this  statement,  in 
effect :  This  corporation  shall  not  without  the  unanimous  consent 
of  its  stockholders  dispose  of  all  the  corporate  property,  until 
such  time  as  the  legislature  may  authorize  it  to  do  so.  And, 
upon  the  same  theory,  the  recital  in  the  charter  of  the  St.  Louis 
Mining  and  Milling  Company  that  its  stock  should  be  nonassess- 
able is  to  be  read,  in  the  light  of  the  reserved  power,  to  mean: 
This  stock  shall  be  nonassessable  until  5uch  iime  as  the  legisla- 
ture shall  provide  that  it  shall  be  assessable,  or  until  such  time 
as  it  is  rendered  assessable  pursuant  to  legislation  authorizing 
such  change.  If  our  theory  of  the  reserved  power  is  correct, 
and  these  stipulations  are  to  be  read  into  the  charters  of  these 
companies,  it  follows,  as  of  course,  that  section  511,  Civil  Code, 
above,  does  not  impair  the  obligation  of  the  contract  entered  into 
when  the  St.  Louis  Mining  and  Milling  Company  accepted  its 
charter. 
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Upon  the  authority  of  AUen  v.  Ajax  Mining  Co.,  ahove,  the 
order  denying  plaintiffs  an  injunction  is  affirmed. 

'  Afflrmedk 
Mb.  Chief  Justice  Bbantly  concurs. 

Mb.  Justice  Smith,  being  absent,  did  not  hear  the  argument 
and  takes  no  part  in  the  foregoing  decision. 


MELZNEB,  Administbatob,  Appellant,  v.  NOBTHEBN  PA- 
CIFIC BY.  CO.,  Bespondent. 

(Ko.  3,175.) 
(Sabmitted  September  20,  1912.    Decided  October  26,  1912.) 

[127  P&c.  1002.] 

Personal  Injuries — Railroad  Employees — Interstate  Commerce — 
Federal  Employer's  LiaibUity  Act — Proper  Party  Plaintiff — 
Complaint — Insufficiency. 

Personal  Injuries — Interstate  Commerce— Federal  Employer's  Liability  Act 
— ^Applicability. 

1.  Plaintiff  administrator  baviDg  alleged  in  bis  complaint  that  when 
his  intestate  was  injured  he  was  in  the  employment  of  defendant  rail- 
way company  in  interstate  commerce,  his  right  of  recovery  was  deter- 
minable by  the  provisions  of  the  Federal  Employer's  LiabUity  Act  (35 
Stats,  at  Large,  65,  as  amended  by  36  Stats,  at  Large,  291),  the  state 
laws  covering  the  same  field  being  impliedly  superseded  by  such  Act. 

Same — ^Projwr  Party  Plaintiff. 

2.  Under  section  9  of  the  Federal  Employer's  Liability  Act,  providing 
that  the  right  of  action  given  by  the  Act  to  one  suffering  injury  shall 
survive  to  his  or  her  personal  representative  for  the  benefit  of  certain 
named  beneficiaries,  the  proper  party  plaintiff  is  the  personal  repre- 
sentative of  decedent. 

Same — Benefieiaries — Complaint. 

3.  In  an  action,  under  the  Federal  Employer's  Liability  Act,  brought 
by  the  personal  representative  of  one  injured  while  employed  by  a 
common  carrier  in  interstate  commerce,  the  complaint  must  allege,  and 
the  proof  show,  that  there  are  in  existence  persons  answering  the  de- 
•cription  of  the  beneficiaries  named  in  the  statute. 

Appeal  from  District  Court,  Silver  Bow  County;  J.  J.  Lynch, 
Judge. 
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Action  by  A.  B.  Melzner,  as  administrator  of  John  Holm, 
deceased,  against  the  Northern  Pacific  Railway  Company.  From 
a  judgment  for  defendant,  plaintiff  appeals.    Affirmed. 

Messrs,  Mwary,  Templeman  dk  Davies,  for  Appellant,  submitted 
a  brief ;  Mr.  Davies  argued  the  cause  orally. 

The  Federal  Employer's  Liability  Act,  Chapter  149,  35  Stat. 
65,  passed  on  April  22,  1908,  was  amended  on  April  5,  1910, 
Chapter  143,  36  Stat.  .291 ;  and  among  other  amendments  section 
9  was  added  to  the  Act.  The  right  of  action  given  by  section 
9  is  a  survival  action.  (Dillon  v.  Ot,  Northern  By.  Co.,  38 
Mont.  485,  100  Pac.  960 ;  Beeler  v.  Butte  &  London,  41  Mont. 
465,  110  Pac.  528 ;  Johnson  v.  Butte  dk  Superior  Copper  Co.,  41 
Mont.  158,  108  Pac.  1057.)  Under  survival  statutes  it  is  not 
necessary  for  plaintiff  to  allege  and  prove  heirs  or  next  of  kin 
in  order  to  maintain  his  action.     (See  cases  above  cited.) 

It  is  our  contention  that  it  was  not  the  intention  of  Congress 
to  make  the  existence  of  some  of  the  class  of  persons  designated 
in  section  9  a  condition  precedent  to  the  maintaining  of  an  ac- 
tion for  death  under  that  section,  but  by  adding  to  section  9 
the  following,  "for  the  benefit  of  the  surviving  widow,  etc.,** 
merely  intended  to  designate  a  certain  class  of  persons  who 
should  have  a  preference  in  the  order  named  in  the  matter  of 
the  distribution  of  the  proceeds  of  a  judgment  obtained  under 
the  section. 

Many  cases  can  be  found  dealing  with  the  question  whether 
or  not  it  is  necessary  to  allege  the  existence  of  some  of  the 
beneficiaries  designated  by  a  statute  in  order  to  state  a  cause 
of  action.  -Most  of  those  cases  are  of  little  or  no  benefit  to  the 
court  in  considering  this  statute,  since  they  deal  with  statutes 
modeled  after  what  is  commonly  known  as  the  Lord  Campbell's 
Act,  or  statutes  which  create  a  new  cause  of  action  in  favor  of 
designated  persons  the  same  as  section  1  of  this  Act.  Under 
such  statutes,  it  is  of  course  necessary  to  allege  and  prove  the 
existence  of  the  persons  designated  by  the  statute  because  they 
are  the  only  persons  that  have  any  right  of  action,  and  the 
measure  of  damages  wholly  depends  upon  the  damages  which 
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the  person  himself  sustained  for  whose  benefit  the  suit  is  being 
prosecuted.  However,  we  desire  to  call  the  court's  attention 
to  a  few  cases  which  we  believe  will  throw  some  light  on  the 
construction  generally  given  by  courts  to  somewhat  similar 
statutes.  {Budd  v.  Meridian  Elec.  R,  Co,,  69  Conn.  272,  37 
Atl.  683 ;  Searles,  Admr.  v.  Kanawha  &  Q.  By.  Co.,  32  W.  Va. 
370,  9  S.  E.  248 ;  Columbus  &  W.  By.  Co.  v.  Bradford,  86  Ala. 
574,  6  South.  90 ;  Howard  v.  Delaware  d  H.  Canal  Co.,  40  Fed. 
195,  6  L.  E.  A.  75 ;  Harper  v.  Norfolk  N.  W.  B.  Co.,  36  Fed.  102 ; 
East  Tennessee  Tel  Co.  v.  Simms,  Admr,,  99  Ky.  404,  36  S.  •  W. 
ni;Free  v.  Southern  By.  Co.,  78  S.  C.  57,  58  S.  E.  952.) 

Even  though  the  existence  of  some  of  the  persons  designated 
in  section  9  is  necessary  as  a  condition  precedent  to  maintain 
an  action,  would  it  be  necessary  to  allege  and  prove  the  exist- 
ence of  such  persons!  We  contend  that  it  would  not.  (1)  Be- 
cause the  law  would  presume  the  existence  of  heirs.  {Budd  v. 
Meridian  Elec.  B.  Co.,  69  Conn.  272,  37  Atl.  683,  and  cases 
therein  cited ;  ColumJ)us  &  W.  By.  Co.  v.  Bradford,  86  Ala.  574, 
6  South.  90.)  (2)  It  is  an  immaterial  matter  and  of  no  con- 
cern to  the  defendant  which  class  of  persons  named  in  the  stat- 
ute are  in  existence,  as  the  measure  of  damages  is  the  same, 
no  matter  for  whose  benefit  the  suit  is  being  prosecuted.  The 
measure  of  damages  is  the  damages  which  the  deceased  person 
himself  suffered.  {Dillon  v.  Ot.  Northern  By.  Co.,  38  Mont. 
485,  100  Pac.  960;  Beeler  v.  Butte  &  London,  41  Mont.  465, 
110  Pac.  528.)  (3)  The  matter  of  distribution  is  a  matter 
primarily  for  the  probate  or  other  court  which  has  jurisdiction 
over  such  matters,  and  which  appoints  the  administrator;  any 
finding  of  a  trial  court  would  not,  and  necessarily  could  not,  be 
binding  upon  the  probate  court. 

The  decedent,  John  Holm,  was  engaged  at  the  time  of  his 
death  in  both  intra  and  interstate  commerce.  The  plaintiff, 
therefore,  had  a  right  to  sue  under  the  laws  of  this  state  or  un- 
der the  laws  of  Congress  as  he  saw  fit.  This  court  will  take 
judicial  notice  of  the  fact  that  the  Northern  Pacific  Bailway 
Company  is  engaged  in  intrastate  business,  and  the  record  of 
this  case  so  ^ows  the  defendant  engaged  in  such  business.    The 
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complaint,  stating  a  cause  of  action  against  the  defendant  un- 
der the  laws  of  Montana,  and  the  plaintiff  having  a  right  to 
elect  and  to  rely  upon  the  laws  of  the  state  of  Montana  for  a 
recovery  in  this  action,  the  trial  court  erred  in  directing  a  ver- 
dict in  favor  of  the  defendant.  (Luken  v.  Lake  Shore  Ry.  Co., 
248  ni.  377,  140  Am.  St.  Eep.  220,  21  Ann.  Cas.  82,  94  N.  E. 
175;  Troxell  v.  P.  L.  dk  W.  B.  Co,,  180  Fed.  871;  Ullrich  v. 
New  York  etc.  R.  Co.,  193  Fed.  768.) 

Messrs.  Ounn  dt  Rasch,  and  Lamb  &  Walker,  for  Respondent, 
submitted  a  brief ;  Mr.  Carl  Rasch  argued  the  cause  orally. 

Where  the  statute  confers  upon  the  personal  representative 
of  the  deceased  the  right  to  bring  an  action  for  the  benefit  of 
the  widow  and  children  or  next  of  kin,  it  is  necessary  that  the 
declaration  or  complaint  set  forth,  by  pi'oper  allegations,  that 
there  are  persons  in  existence  answering  such  description  and 
entitled  to  damages.  {Yander  Wegen  v.  €freat  Northern  By. 
Co.,  114  Minn.  118,  130  N.  W.  70;  Webster  v.  Norwegian  Min. 
Co.,  137  Cal.  399,  92  Am.  St.  Rep.  181,  70  Pac.  276 ;  6  Thomp- 
son on  Negligence,  sees.  7114,  7116,  7117;  Chicago  B.  &  Q.  Ry. 
Co.  V.  Van  Buskirk,  68  Neb.  252,  78  N.  W.  514;  City  of  Friend 
V.  Burleigh,  53  Neb.  674,  74  N.  W.  50 ;  In  re  California  Nav.  & 
Imp.  Co.,  110  Fed.  670;  13  Cyc.  .341-342.)  And  where  the 
statute  authorizes  an  action  in  favor  of  a  designated  class  of 
beneficiaries,  provided  there  are  none  of  a  certain  other  desig- 
nated class  of  beneficiaries  in  existence,  the  failure  to  aver  in 
the  declaration  or  complaint  the  nonexistence  of  any  such  of 
the  latter  class  is  fatal  on  demurrer.  {Mcintosh  v.  Missouri 
etc.  By.  Co.,  103  Mo.  131,  15  S.  W.  80;  Serensen  v.  Northern 
Pac.  By.  Co.  (Mont.),  45  Fed.  407;  Bartlett  v.  C.  B.  I.  &  P. 
By.  Co.,  21  Okl.  415,  96  Pac.  468;  Western  Union  Tel.  Co.  v. 
McGiU,  57  Fed.  699,  6  C.  C.  A.  521,  21  L.  R.  A.  818 ;  Louisville 
etc.  By.  Co.  v.  Lohges,  6  Ind.  App.  288,  33  N.  E.  449 ;  Martin  v. 
Butte,  34  Mont.  281,  86  Pac.  264 ;  Fithian  v.  St.  Louis  By.  Co., 
188  Fed.  824,  13  Cyc.  342.) 

To  sustain  the  contention  that  there  was  no  necessity  in  the 
case  at  bar  to  allege  in  the  complaint,  and  prove  at  the  trial. 
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the  existence  of  beneficiaries  entitled  to  take  under  the  statute, 
a  number  of  cases  are  cited  by  counsel  for  appellant.  An  ex- 
amination of  the  case  so  cited  will  disclose  that  the  rule  there 
laid  down  is  not  applicable  here,  but  in  each  case  referred  to 
the  statute  under  which  the  action  was  prosecuted  and  which 
conferred  the  right  to  prosecute  the  action  upon  the  personal 
representative  of  the  deceased  for  the  benefit  of  his  estate.  The 
rule  applicable  in  cases  of  that  kind  is  stated  as  follows,  in  13 
Cyc,  page  343:  ** Where  action  is  for  benefit  of  estate:  Under 
statutes  giving  the  right  of  action  for  death  by  wrongful  act 
for  the  benefit  of  the  estate  of  the  deceased  or  his  heirs,  with- 
out reference  to  the  existence  of  widow  and  children  or  next  of 
kin,  an  allegation  of  the  existence  of  such  persons  is  unneces- 
sary." 

The  intent  of  Congress  in  amending  the  law  as  expressed  by 
its  amendatory  legislation  was  to  enable  the  surviving  bene- 
ficiaries not  only  to  recover  the  damages  which  they  themselves 
had  sustained  by  reason  of  the  death  of  the  employee,  but  also 
the  damages  for  which  the  deceased  might  himself  have  main- 
tained an  action  had  he  survived  his  injuries,  and  it  was  not 
the  intent  that  any  others  should  have  a  right  of  recovery. 
Neither  the  original  Act  nor  the  amendment  was  intended  to 
benefit  creditors  of  the  deceased  or  any  persons  other  than  those 
specifically  enumerated  in  the  statute.  {Fvigham  v.  Midland 
Valley  R.  Co.,  167  Fed.  664 ;  Doherty  on  Liability  of  Railroads 
to  Interstate  Employees,  240-242;  Bradbury  v.  Chicago  B.  I. 
&  P.  By.  Co,,  149  Iowa,  51, 128  N.  W.  5 ;  Zihos  v.  Oregon  B.  &  N. 
Co.,  179  Fed.  893;  Fithian  v.  8t.  Louis  etc.  By.  Co.,  188  Fed. 
845.) 

The  correctness  of  the  views  expressed  by  the  courts  in  the 
eases  cited,  and  of  the  author  above  referred  to,  was  finally 
established  by  the  court  of  last  resort  in  the  case  of  Mondou  v. 
New  York  etc.  B.  Co.,  223  U.  S.  1,  56  L.  Ed.  327,  32  Sup.  Ct. 
Bep.  169. 

It  is  lastly  insisted  that  as  the  decedent,  John  Holm,  was  en- 
gaged at  the  time  of  his  death  in  both  intra  and  interstate 
commerce,  the  plaintiff  had  a  right  to  sue  under  the  laws  of  this 
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fitate,  or  under  the  laws  of  Congress,  as  he  saw  fit,  and  that  as 
the  complaint  stated  facts  sufficient  to  constitute  a  cause  of 
action  against  the  defendant  under  the  state  laws,  the  plaintiff 
had  a  right  to  elect  and  to  rely  upon  the  laws  of  the  state  pf 
Montana  for  a  recovery  in  this  case.  The  action  is  based  upon, 
and  the  complaint  was  drawn  under,  the  provision  of  the  Fed- 
eral Employer's  Liability  Act.  It  is  alleged  that  at  the  time 
of  the  accident  not  only  the  defendant  company  and  the  de- 
ceased were  engaged  in  interstate  commerce,  but  the  engineer 
in  charge  of  the  work  train,  which  collided  with  the  hand-car 
on  which  the  decedent  was  riding,  was  also  employed  by  the 
defendant  and  engaged  in  such  commerce. 

An  application  for  the  removal  of  the  case  to  the  federal 
court,  on  the  ground  of  the  diversity  of  citizenship  of  the  par- 
ties plaintiff  and  defendant,  was  granted  in  the  court  below,  but 
the  order  of  removal  was  subsequently,  on  motion  of  the  plain- 
tiff, vacated  and  set  aside  on  the  sole  ground  that  the  action  was 
one  based  upon  the  Federal  Employer's  Liability  Act,  and 
hence  not  removable,  because  of  the  provisions  of  section  9  of 
the  Act.  The  case  was  tried  upon  the  theory  that  that  Act 
determined  the  rights  of  the  parties,  and  the  fact  was  established 
/  and  conceded  that  that  part  of  the  road  on  which  the  deceased 
was  employed  was  a  part  of  the  main  line  of  defendant  com- 
pany's railroad,  extending  from  the  city  of  St.  Paul.  Minnesota, 
to  the  city  of  Portland,  Oregon.  The  case,  therefore,  as  made 
by  the  pleadings  and  proof,  was  one  which  came  squarely  within 
the  provisions  of  the  federal  statute  which  are  controlling.  As 
was  said  by  the  court  in  the  Mondou  Case,  supra:  "And  now 
that  Congress  has  acted,  the  laws  of  the  states,  in  so  far  as  they 
cover  the  same  field,  are  superseded,  for  necessarily  that  which 
is  not  supreme  must  yield  to  that  which  is."  (See,  also,  Whit" 
taker  v.  Illinois  Central  Ry.  Co.,  176  Fed.  130 ;  Pederson  v.  Dela- 
ware Ry.  Co.,  184  Fed.  737 ;  Cound  v.  Atchison  etc.  Ry.  Co.,  173 
Fed.  527;  Smith  v.  Detroit  etc.  Ry.  Co.,  175  Fed.  506.) 

If  it  were  to  be  assumed,  however,  irrespective  of  the  theory 
on  which  the  case  was  prosecuted,  that,  as  is  contended  by  coun- 
sel for  appellant,  the  deceased  was  employed  and  engaged  at 
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the  time  of  the  accident  both  in  intra  as  well  as  interstate  com- 
merce, still  it  would  not  avail  him  to  take  advantage  of  the 
state  statutes.  In  the  case  of  Colasurdo  v.  Central  B.  E.  Co., 
180  Fed.  832,  it  was  held  that  the  Federal  Employer's  Liability 
Act  "included  within  its  scope  all  persons  who  could  be  in- 
cluded within  the  constitutional  power  of  Congress,  and  hence 
included  a  trackman  engaged  in  the  repair  of  a  switch  connected 
with  the  track  used  for  both  intra  and  interstate  commerce." 
(See,  also,  Zikos  v.  Oregon  B.  ds  N.  Co.,  supra;  Northern  Pacific 
By.  Co.  V.  State  of  Washington,  222  U.  S.  370,  56  L.  Ed.  237, 
32  Sup.  Ct.  Rep.  160.) 

MR  CHIEF  JUSTICE  BRANTLT  deKvered  the  opinion  of 
the  court. 

This  action  was  brought  by  the  plaintiff  as  the  administrator 
of  the  estate  of  John  Holm,  deceased,  to  recover  damages  for 
the  death  of  said  Holm  caused  by  a  collision  of  a  work  train  of 
the  defendant  with  a  push-car  upon  which  the  deceased  and 
other  employees  were  riding  upon  the  main  line  of  defendant's 
railway,  near  Skone  station,  in  Silver  Bow  county.  The  com- 
plaint alleges  that  at  the  time  of  the  collision  the  defendant,  a 
common  carrier  by  railroad,  was  engaged  in  interstate  commerce 
between  the  states  of  Minnesota,  North  Dakota,  Montana,  Idaho, 
and  Washington,  and  that  the  deceased  was  in  its  employ  in 
such  commerce  as  a  section-hand  engaged  in  making  certain  re- 
pairs on  the  line  of  its  road.  It  is  alleged,  also,  that  Herbert 
L.  Westcott,  the  engineer  in  charge  of  the  engine  drawing  de- 
fendant's train  at  the  time  of  its  collision  with  the  push-car,  and 
the  conductor  of  the  train,  were  employees  of  the  defendant  in 
the  conduct  of  its  interstate  commerce  and  were  acting  within 
the  scope  of  their  emplo3rment.  There  are  then  set  forth  in 
detail  the  acts  of  negligence  on  the  part  of  the  defendant  and 
its  said  employees  which  caused  the  collision,  the  injury,  and 
the  subsequent  death  of  the  deceased  resulting  therefrom.  The 
answer  tenders  issue  upon  substantially  all  the  material  allega- 
tions of  the  complaint 
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The  cause  of  action  alleged  is  based  upon  the  provisions  of 
the  Act  of  Congress  known  as  the  Federal  Employer's  Liability 
Act,  approved  April  22,  1908  (Act  April  22,  1908,  Chapter  149, 
35  Stat.  65  [U.  S.  Comp.  Stats.  Supp.  1911,  p.  1322]),  as 
amended  by  an  Act  approved  April  5,  1910  (Act  April  5,  1910, 
Chapter  143,  36  Stat.  291  [U.  S.  Comp.  Stats.  Supp.  1911,  p. 
1325]).  The  complaint  contains  no  allegation,  nor  was  any 
evidence  adduced  at  the  trial  to  show,  that  the  deceased  left 
surviving  him  anyone  falling  within  the  dajss  of  persons  named 
in  the  Act  for  whose  benefit  the  action  provided  for  therein 
may  be  brought.  At  the  close  of  the  evidence,  counsel  for  the 
defendant  moved  the  court  to  direct  a  verdict  in  its  favor,  on 
the  ground,  among  others,  that  the  complaint  does  not  state  a 
cause  of  action  because  of  its  failure  to  allege  the  facts  referred 
to  above.  The  court  sustained  the  motion  on  the  ground  stated, 
and  directed  a  verdict  and  entered  judgment  accordingly.  The 
appeal  is  from  the  judgment.  The  single  question  presented 
for  decision  is  whether  the  action  of  the  court  was  correct. 

Section  1  of  the  Act  provides:  **That  every  common  carrier 
by  railroad  while  engaging  in  commerce  between  any  of  the 
several  states  or  territories,  or  between  any  of  the  states  and 
territories,  or  between  the  District  of  Columbia  and  any  of  the 
states  or  territories,  or  between  the  District  of  Columbia  or  any 
of  the  states  or  territories  and  any  foreign  nation  or  nations, 
shall  be  liable  in  damages  to  any  person  suffering  injury  while 
he  is  employed  by  such  carrier  in  such  commerce,  or,  in  case 
of  the  death  of  such  employee,  to  his  or  her  personal  repre- 
sentative, for  the  benefit  of  the  surviving  widow  or  husband  and 
children  of  such  employee;  and,  if  none,  then  of  such  employee's 
parents;  and,  if  none,  then  of  the  next  of  kin  dependent  upon 
such  employee,  for  such  injury  or  death  resulting  in  whole  or 
in  part  from  the  negligence  of  any  of  the  officers,  agents,  or 
employees  of  such  carrier,  or  by  reason  of  any  defect  or  in- 
sufficiency, due  to  its  negligence,  in  its  cars,  engines,  appliances, 
machinery,  track,  roadbed,  works,  boats,  wharves  or  other  equip- 
ment"   The  amendatory  Act  of  April  5^  1910,  added  to  this 
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Act  section  9,  as  follows:  ''That  any  right  of  action  given  by 
this  Act  to  a  person  suffering  injury  shall  survive  to  his  or  her 
personal  representative,  for  the  benefit  of  the  surviving  widow 
or  husband  and  children  of  such  employee,  and,  if  none,  then 
to  such  employee's  parents;  and,  if  none,  then  to  the  next  of  kin 
dependent  upon  such  employee;  but  in  such  cases  there  shall 
be  only  one  recovery  for  the  same  injury." 

It  may  be  remarked  by  way  of  preface  that  the  right  of  re- 
covery in  this  case  must  be  determined  by  the  provisions  of  the 
statute  quoted,  supra,  for  it  is  distinctly  alleged  that  the  de- 
ceased, when  he  received  the  injury  of  which  he  died,  was  em- 
ployed by  the  defendant  in  interstate  commerce. 

So  long  as  the  Congress  did  not  assume  to  exercise  the  power 
[1]  vested  in  it  under  the  commerce  clause  of  the  federal  Con- 
stitution (Constitution,  Art.  I,  sec.  8,  cl.  3),  to  prescribe  the  rules 
by  which  the  relations  of  employers  and  employees  engaged  in 
interstate  commerce  are  to  be  regulated  and  their  respective 
liabilities  and  rights  are  to  be  determined,  it  was  permissible  for 
the  states  to  enact  such  legislation  upon  the  subject  as  their 
respective  legislatures  deemed  proper.  {Sherlock  v.  AUing,  93 
U.  S.  99,  23  L.  Ed.  819;  Smith  v.  Alabama,  124  U.  S.  465,  31  L. 
Ed.  508,  8  Sup.  Ct.  Rep.  564 ;  Nashville  etc.  By.  Co.  v.  Alabama, 
128  U.  S.  96,  32  L.  Ed.  352,  9  Sup.  Ct.  Rep.  28 ;  Beid  v.  Colorado, 
187  U.  S.  137,  47  L.  Ed.  108,  23  Sup.  Ct.  Rep.  92 ;  Employers'  Lw- 
bUity  Cases,  223  U.  S.  1,  56  L.  Ed.  327,  32  Sup.  Ct.  Rep.  169.) 
This  general  statement  is  subject  to  the  limitation  that  such  legis- 
lation must  not  unreasonably  interfere  with  or  impede  interstate 
commerce.  (State  v.  Northern  Pac.  By.  Co.,  36  Mont.  582,  13 
Ann.  Cas.  144,  15  L.  R.  A.,  n.  s.,  134,  93  Pac.  945;  Cleveland, 
C,  C.  d  St.  L.  By.  Co.  v.  Illinois,  177  U.  S.  514,  44  L.  Ed.  868, 20 
Sup.  Ct.  Rep.  722;  see,  also,  cases  cited,  supra.)  But,  when  the 
Congress  has  assumed  to  act,  ''the  laws  of  the  states,  in  so  far 
as  they  cover  the  same  field,  are  superseded — ^that  which  is  not 
supreme  must  yield  to  that  which  is."  (Employers'  Liability 
Cases,  supra;  Gulf,  C,  C.  &  S.  F.  By.  Co.  v.  Hefley,  158  U.  S. 
98,  39  L.  Ed.  910, 15  Sup.  Ct.  Rep..  802;  Northern  Pac.  By.  Co.  v. 
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Washington,  222  XJ.  S.  370,  56  L.  Ed.  237,  32  Sup.  Ct.  Rep.  160 ; 
Southern  Ry.  Co.  v.  Reid,  222  U.  S.  424,  56  L.  Ed.  257,  32  Sup. 
Ct.  Rep.  140.)  And  this  is  the  result  whether  the  federal  legis- 
lation in  terms  abrogates  that  of  the  state  or  not.  {Reid  v.  Col- 
orado, supra,) 

When  we  come  to  examine  the  provisions  of  the  federal  stat- 
ute, we  cannot  avoid  the  conclusion  that  the  purpose  of  the 
Congress  in  enacting  it  was  to  comprehend  within  its  provisions 
the  whole  subject  of  the  relations  of  common  carriers  and  their 
employees  engaged  in  interstate  commerce.  Section  1  declares 
the  employer  to  be  liable  for  the  death  or  injury  of  any  employee 
resulting  in  whole  or  in  part  from  the  negligence  of  any  of  its 
officers,  agents,  or  other  employees,  or  by  reason  of  any  defect 
due  to  the  employer's  negligence  in  any  of  its  vehicles  or  other 
appliances.  The  right  of  action  is  given  to  the  employee,  or,  in 
case  of  the  death  of  the  employee,  to  his  or  her  representative 
for  the  benefit  of  the  surviving  widow  or  husband  and  children, 
and,  if  none,  of  the  parents,  and,  if  none,  of  the  next  of  kin 
dependent  upon  such  employee.  Section  2  extends  these  pro- 
visions to  the  territories  and  other  possessions  of  the  United 
States.  The  remaining  sections  declare  what  defenses  are  avail- 
able to  the  employer  and  provide  for  the  survival  of  the  right 
of  action  conferred.  Under  the  provisions  of  our  state  legis- 
lation (Bev.  Codes,  sees.  5251,  5252,  6494),  the  right  of  action 
accruing  to  the  injured  employee  survives  in  case  of  his  death, 
and  may  be  prosecuted  to  judgment  by  his  representative, 
whether  such  employee  has  commenced  action  in  his  lifetime 
or  not.  {Dillon  v.  Oreat  Northern  Ry.  Co,,  38  Mont.  485,  100 
Pac.  960.)  The  first  section  of  the  federal  statute,  supra,  omits 
any  provision  on  this  subject.  Hence,  as  the  Act  stood  prior  to 
the  enactment  of  section  9,  it  was  held,  under  the  common-law 
rule,  that,  upon  the  death  of  the  injured  employee,  the  right  of 
action  given  him  died  also.  {Fulgham  v.  Midland  VaUey  R,  Co. 
(C.  C),  167  Fed.  660;  Walsh  v.  New  York  etc.  Ry.  Co.  (C.  C), 
173  Fed.  494.)  On  this  subject  Judge  Lowell  in  the  last  case 
cited  said:  ''This  section  does  not  itself  provide  what  causes  of 
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action  sumve,  but,  in  the  absence  of  other  countervailing  stat- 
utes, leaves  the  matter  to  the  common  law.  In  the  case  at  bar, 
therefore,  the  state  statutes  are  inapplicable ;  there  is  no  general 
federal  statute ;  and  the  particular  statute  in  question  (the  Act 
of  1908)  says  nothing  about  survival."  Clearly,  section  9  was 
intended  to  supply  this  defect  and  had  no  other  purpose,  be- 
cause it  declares  that  ''any  right  of  action  given  by  this  Act  to 
a  person  suffering  injury  shall  survive  to  his  or  her  personal 
representative,  for  the  benefit,"  etc,  naming  the  beneficiaries 
mentioned  in  section  1.  It  is  to  be  observed  that,  whether  the 
[2]  action  is  for  a  recovery  for  the  death  of  the  employee  or 
for  injuries  sustained  by  him  for  which  he  might  have  maintained 
an  action,  the  person  who  must  bring  or  continue  the  action  is 
the  same,  viz.,  the  personal  representative.  The  beneficiaries  in 
each  case  are  the  same. 

This  brings  us  to  the  inquiry :  When  the  action  is  brought  by 
the  personal  representative,  is  it  necessary  to  allege  in  the  com- 
[3]  plaint  that  there  are  in  existence  persons  answering  the 
description  of  the  beneficiaries  named  in  the  statute!  This  must 
be  so.  The  action  is  statutory.  Without  the  statute,  the  right 
to  bring  it  would  not  exist.  The  representative  is  vested  with 
the  right  to  bring  it,  but  only  for  the  benefit  of  those  who  are 
named  in  the  statute.  He  is  thereby  made  a  statutory  trustee 
for  them,  not  for  the  benefit  of  the  decedent's  estate.  The  fund 
recovered  goes  to  the  beneficiaries,  not  by  virtue  of  the  law  of 
succession,  but  because  it  is  given  them  by  the  statute.  There- 
fore, if  there  is  no  beneficiary  within  the  description  of  the  stat- 
ute, there  is  no  right  of  action ;  for  the  liability  of  the  defendant 
is  made  contingent  upon  the  existence  of  one  or  more  ben- 
eficiaries.   If  there  are  none,  there  is  no  liability. 

Ordinarily,  the  presumption  may  be  indulged  that  every  de- 
cedent leaves  heirs ;  but,  by  the  very  terms  of  the  statute,  the 
heirs  or  next  of  kin,  other  than  those  who  stand  in  the  relation 
of  husband,  wife,  children,  or  parents,  are  not  beneficiaries  unless 
they  were  dependent  upon  the  decedent  during  his  lifetime,  and 
there  is  no  presumption  that  all  or  any  of  the  next*  of  kin  of  a 
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decedent  were  so  dependent  upon  him.  The  existence  of  a 
beneficiary  within  the  description  of  the  statute  is  a  necessary 
prerequisite — an  issuable  fact — and  therefore  must  be  alleged 
and  proven.  So  the  authorities  generally  agree.  {Webster  v. 
Norwegian  Min,  Co.,  137  Cal.  399,  92  Am.  St.  Rep.  181,  70  Pac. 
276 ;  Citizens'  St.  By.  Co.  v.  Cooper,  22  Ind.  App.  459,  72  Am. 
St.  Rep.  319,  53  N.  B.  1092 ;  City  of  Friend  v.  Burleigh,  53  Neb. 
674,  74  N.  W.  50;  Westcott  v.  Central  Vt.  B.  B.  Co.,  61  Vt.  438, 
17  Atl.  745 ;  Vander  Wegen  v.  Ot.  Northern  By.  Co.,  114  Minn. 
118,  130  N.  W.  70 ;  13  Cyc.  341,  342 ;  Thompson  on  Negligence, 
sec.  7114.) 

In  Martin  v.  City  of  Butte,  34  Mont.  281,  86  Pac.  264,  the  ques- 
tion presented  was  whether,  in  an  action  brought  by  the  mother, 
under  section  578,  Code  of  Civil  Procedure  1895  [Rev.  Codes, 
sec.  6485],  which  provides:  ''A  father,  or  in  case  of  his  death,  or 
desertion  of  his  family,  the  mother,  may  maintain  an  action  for 
the  injury  or  death  of  a  minor  child,*'  etc. — ^it  is  necessary  in  an 
action  brought  by  the  mother  for  her  to  allege  that  the  father  is 
dead  or  has  deserted  his  family.  It  was  held  that  it  is,  under 
the  provisions  of  the  statute,  the  right  of  the  mother  to  maintain 
the  action  being  made  contingent  upon  the  death  of  the  father 
or  the  desertion  of  his  family.  In  principle,  this  decision  is  in 
point  and  conclusive,  for,  if  the  right  of  the  mother  to  maintain 
the  action  under  that  statute  is  an  issuable  fact,  the  right  of 
the  plaintiff  to  maintain  this  action  is  also. 

Some  contention  is  made  in  the  brief  of  counsel  for  plaintiff 
that  the  plaintiff  had  his  election  to  bring  the  action  either  under 
the  federal  statute  or  under  sections  5251  and  5252  of  the  Re- 
vised Codes,  and  that,  inasmuch  as  the  complaint  states  a  cause 
of  action  under  the  latter,  the  district  court  was  in  error  in 
directing  a  verdict.  It  appears,  however,  that  the  deceased  was 
injured  while  employed  by  the  defendant  in  interstate  com- 
merce. As  we  have  already  pointed  out  above,  the  Congress  hav- 
ing assumed  by  appropriate  legislation  to  cover  the  whole  sub- 
ject of  the  relation  of  the  employer  carriers  and  their  employees 
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while  engaged  in  interstate  commerce,  the  state  statates  are  no 
longer  applicable. 

The  judgment  of  the  district  court  is  affirmed. 

Affirmed. 
Mr.  Justice  Hollow  ay  concurs. 

Mr.  Justice  Smith,  being  absent,  did  not  hear  the  argument, 
and  takes  no  part  in  the  foregoing  decisioiu 

Rehearing  denied  November  20,  1912. 


In  re  RYAN. 

(Na.  3,193.) 
(Submitted  October  19,  1912.    Decided  October  30,  1912.) 

[127  Pac.  904.] 

'Atiomeys — Disbarment — Evidence — Insufficiency  —  Referees  — 
Findings — Conclusiveness. 

Attorneys — Disbarment — Evidence — ^Insufficiency. 

1.  Evidence,  though  showing  conduct  highly  censurable  from  a  moral 
or  ethical  standpoint,  held  insufficient  to  warrant  the  disbarment  of 
an  attorney  on  charges  of  malpractice  in  his  profession  and  crimes 
involving  moral  turpitude. 

Same — Referee — Findings — Conclusiveness. 

2.  The  rule  that  the  supreme  court  will  not  interfere  with  findings 
of  the  district  court  based  upon  conflicting  evidence  applies  in  the  case 
of  findings  made  by  a  referee  appointed  to  take  the  testimony  in  a 
disbarment  proceeding  and  make  and  report  findings  of  fact  and  con- 
elusions  of  law. 

Proceedings  to  disbar  David  J.  Ryan,  instituted  by  R.  M. 
Hattersley,  who  excepts  to  the  report  of  the  referee  recommend- 
ing their  dismissal.    Report  adopted. 

Cause  submitted  on  briefs  of  counsel. 

Messrs.  Ferguson  cfe  Oray,  and  Mr.  C.  B.  Nolan,  for  Accuser. 
Mr.  B.  M.  Hattersley,  pro  se. 

Mr,  C.  A.  Spaulding.  for  Accused. 

46  Mont. — ^19 
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MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  proceeding  was  instituted  by  R.  M.  Hattersley,  who  filed 
in  thia  court  written  accusations  charging  David  J.  Ryan,  a  mem- 
ber of  the  bar,  with  malpractice  in  his  profession,  and  with 
crimes  involving  moral  turpitude.  A  referee  was  appointed,  who 
conducted  a  hearing,  took  the  testimony,  reported  the  same  in 
full,  and  has  returned  his  findings,  with  the  recommendation 
that  the  proceedings  be  dismissed.  Exceptions  to  the  findings 
have  been  taken,  and  the  matter  is  submitted  for  final  determina- 
tion. 

The  accusation  embraces  site  separate  charges,  and  the  referee 
.[1]  finds  that  the  evidence  is  insufBcient  to  sustain  any  of  them. 
Counsel  for  the  accuser  concedes  that  as  to  five  of  the  six  charges 
the  referee's  findings  are  correct,  but  insists  that  as  to  the  first 
charge  made  the  evidence  is  sufficient  to  warrant  a  finding  that 
the  accused  is  guilty.  The  charge  referred  to  alleges  that  in  an 
action  pending  in  a  justice  of  the  peace  court  in  Teton  county 
the  accused  signed  the  names  J.  B.  Campbell  and  C.  S.  Mains  to 
an  undertaking  on  appeal ;  that  such  names  were  fictitious ;  and 
that  the  accused  falsely  stated  in  the  jurat  that  the  said  J.  B. 
Campbell  and  C.  S.  Mains  subscribed  their  names  to  the  instru- 
ment before  him  and  swore  to  the  contents  of  the  statutory  affi- 
davit attached  to  the  undertaking. 

No  useful  purpose  would  be  served  in  reviewing  the  evidence 
in  detail.  Upon  the  hearing  it  was  admitted  that  the  accused 
did  not  sign  the  name  C.  S.  Mains  to  the  undertaking ;  and  it  is 
urged  by  the  accused  that  the  preponderance  of  the  testimony 
is  in  favor  of  his  contention  that  he  did  not  sign  the  name  J.  B. 
Campbell.  It  is  sufficient  for  us  to  say  that  the  evidence  in  sup- 
port of  the  charge  is  not  clear  and  convincing.  The  evidence 
offered  by  the  accuser  that  the  names  Campbell  and  Mains  were 
fictitious  is  entirely  circumstantial  and  of  a  negative  character ; 
while  the  accused  testified  positively  that  his  client  brought  before 
him  two  bondsmen — men  unknown  to  accused— one  of  whom 
signed  the  name  J.  B.  Campbell  and  the  other  C.  S.  Mains,  and 
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that,  being  made  acquainted  with  the  contents  of  the  undertak- 
ing, each  signed  it  and  made  the  statutory  affidavit.  On  the 
whole,  there  is  an  irreconcilable  conflict  in  the  testimony;  but 
the  utmost  that  can  be  said  of  it  is  that  it  indicates  that  the 
accused  was  guilty  of  conduct  highly  censurable  from  a  moral  or 
ethical  standpoint  concerning  a  matter,  however,  not  compre- 
hended within  any  of  the  charges  made,  and  not  constituting 
malpractice  in  his  profession,  or  a  crime.  The  record  discloses 
the  bitter  animosities  existing  between  the  accused  and  other 
members  of  the  Teton  county  bar,  and  as  well  some  of  the  neigh- 
borhood hostility  in  the  town  of  Conrad,  where  the  accused  and 
accuser  reside.  The  position  occupied  by  the  referee  was  one 
[2]  much  more  advantageous  than  that  of  the  members  of  this 
court.  He  saw  the  witnesses  on  the  stand,  heard  them  testify, 
observed  their  demeanor,  and  was  therefore  much  better  qualified 
to  give  the  testimony  of  each  the  weight  to  which  it  is  en- 
titled.   With  his  conclusion  we  shall  not  interfere. 

The  exceptions  to  the  report  are  overruled,  the  report  is 
adopted,  and  the  proceeding  is  dismissed. 

Mb.  Chief  Justice  Bbantly  concurs. 

Mb.  Justice  Smith«  being  absent,  takes  no  part  in  the  fore- 
going decision* 


^ 
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FORD,  Appellant,  v.  CITY  OF  OBEAT  FALLS,  Respondent. 

(No.  3,248.) 
(Submitted  October  26,  1912.    Decided  Noyember  11,  1912.) 

[127  Pac.  1004.] 

Cities  and  Towns — Pavement  of  Streets — Use  of  Patented  Ma- 
terial— Special  Assessments — Property  of  United  States  Ex- 
empted— Powers  of  Council — Public  Contracts — Competitive 
Bidding. 

Cities  and  Towns — ^Public  Work — Power  of  Council — Statutes. 

1.  Section  3369,  Bevised  Codes,  declaring  that  a  city  or  town  council 
is  authorized  to  provide  by  ordinance  "a  system  for  doing  any  or  all 
work  upon  the  streets/'  etc.,  held,  permissive  and  not  mandatory^  and 
under  it  the  council  is  left  free  to  provide  that  all  street  work  shall 
be  let  by  contract,  or  to  elect  to '  do  it  itself  through  a  committee, 
board  or  designated  officer,  or  to  pursue  any  plan  which  best  meets 
the  exigencies  of  a  particular  case. 

Same — Special  Assessments — United  States  Property  Exempted. 

2.  The  constitutional  provision  that  a  state  shall  not  impose  any  taxes 
upon  property  therein  belonging  to  the  United  States  includes  special 
assessments  for  street  improvements. 

Same — Special  Assessments — Manner  of  Paying  Cost  of  Improvement  Front- 
ing Exempted  Property. 

3.  Where  property  belonging  to  the  federal  government  abuts  on  a 
street  for  the  purpose  of  paving  which  a  special  improvement  district 
is  created^  the  city  may  devote  its  street  fund  or  any  money  in  its 
treasury  not  otherwise  appropriated  to  the  payment  of  that  portion 
of  the  improvement  which,  but  for  its  exemption  from  such  impositions, 
would  be  properly  assessable  against  such  property. 

Same — ^Use  of  Patented  Material — Competitive  Bidding. 

4.  The  city  council  incorporated  in  a  resolution  ordering  the  paving 
of  a  street,  as  well  as  in  the  call  for  bids,  the  requirement  that  in  the 
construction  of  the  pavement  certain  patented  processes  and  com- 
pounds should  be  used;  the  company  controlling  the  patent  agreed 
that  the  cost  of  such  material  (constituting  only  a  part  of  the  gross 
cost  of  the  improvement)  should  be  the  same  to  all  bidders;  in  other 
respects,  i.  e.,  cost  of  labor,  other  material,  etc.,  entering  into  the 
contract,  the  principle  of  free  competition  was  retained.  Held,  on 
appeal  from  an  order  refusing  an  injunction  asked  for  on  the  ground 
that  the  proceedings  were  void  because  violative  of  section  3278,  Re- 
vised Codes,  providing  for  competitive  bidding  on  public  contracts,  that 
the  action  of  the  district  court  was  correct. 

Same — Public  Work — Contract — Competitive  Bidding. 

5.  The  requirement  of  section  3278,  Bevised  Codes,  that  all  municipal 
work  necessitating  the  expenditure  of  a  sum  in  excess  of  $250  must 
be  let  by  contract  to  the  lowest  responsible  bidder,  includes  expend- 
itures made  from  the  general  revenues  of  a  city  as  well  as  from 
funds  derived  from  special  assessments. 
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Appeal  from  District  Court,  Cascade  County;  J,  B.  Leslie, 
Judge. 

Action  by  B.  S.  Ford  to  enjoin  the  City  of  Great  Falls.  From 
a  judgment  for  defendant,  plaintiff  appeals.    Affirmed. 

Messrs.  E.  L,  Bishop,  and  Z.  W.  Chwrch,  for  Appellant,  sub- 
mitted a  brief  and  argued  the  cause  orally. 

It  is  claimed  by  appellant  that  the  resolution  referred  to  in  the 
complaint,  and  the  proposed  contract  pursuant  thereof,  which 
it  is  sought  by  this  action  to  enjoin,  conflict  with  section  3278 
of  the  Revised  Codes,  providing  that  **all  contracts  for  work  or 
for  supplies  or  material  for  which  must  be  paid  a  sum  exceeding 
two  hundred  fifty  dollars,  must  be  let  to  the  lowest  responsible 
bidder,  under  such  regulations  as  the  council  may  prescribe,"  for 
the  reason  that  the  provision  contained  therein  for  the  laying 
of  bitulithic  pavement,  the  exclusive  right  to  make,  use  and  sell  to 
others  to  be  used,  is  owned  and  controlled  by  Warren  Brothers 
Company,  creates  monopoly,  and  prevents  the  competition  in- 
tended to  be  secured  by  the  provisions  of  said  section.  The 
general  principle  involved  in  this  contention  is  stated  in  28  Cyc, 
page  1026,  as  follows:  ''Under  a  provision  that  a  contract  be 
let  to  the  lowest  responsible  bidder,  it  has  frequently  been  held 
that  the  city,  in  its  specifications,  may  not  prevent  competition 
by  restricting  the  use  of  material  to  that  manufactured  by  a 
particular  firm."  Citing  in  support  thereof,  California,  Illinois, 
Indiana,  Kansas,  Louisiana,  New  York,  Ohio,  Pennsylvania  and 
Wisconsin.  **  Other  cases,  however,  modify  the  doctrine  and 
hold  that  the  city  may,  in  good  faith,  avail  itself  of  superior 
material,  notwithstanding  such  material  is  a  product  of  ex- 
clusive manufacture."  (Citing  Michigan,  Missouri  and  New 
Jersey.)  There  is  much  conflict  of  authority  among  the  earlier 
cases  upon  this  subject,  resulting,  to  some  extent,  from  the 
divergent  views  expressed  by  the  supreme  court  of  Wisconsin, 
in  Beam.  v.  Charlton,  23  Wis.  590,  99  Am.  Dec.  205,  and  by  the 
supreme  court  of  Michigan,  in  Hobart  v.  Detroit,  17  Mich.  246, 
97  Am.  Dec.  185,  decided  about  the  same  time,  and  in  each  of 
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which  there,  was  a  dissenting  opinion.  The  cases  decided  up  to 
January,  1906,  supporting  these  different  views  are  carefully 
collected  and  cited  in  Monoghan  v.  Indianapolis,  37  Ind.  App. 
280,  76  N.  E.  424.  Inasmuch  as  these  earlier  conflicting  de- 
cisions are  based  on  varying  statutes  and  facts,  we  shall  confine 
ourselves  to  the  later  cases  which  have  been  decided  upon  the 
same  or  very  similar  statutes,  and  the  same  or  very  similar  states 
of  fact,  many  of  them  involving  the  same  or  very  similar  con- 
tracts for  bitulithic  pavement,  owned  and  controlled  by  Warren 
Brothers  Company.  Monoghan  v.  City  of  Indianapolis,  supra, 
dedded  by  the  appellate  court  of  Indiana,  in  1906,  involved  the 
validity  of  a  resolution  and  contract,  providing  for  the  use  of 
"Warren's  Patented  Bitulithic  Pavement,"  substantially  iden- 
tical with  that  involved  in  this  case,  which  was  held  to  be  in 
violation  of  the  Indiana  statute  requiring  contracts  to  be  let  to 
the  lowest  and  best  bidder.  Seibert  v.  Indianapolis,  40  Ind. 
App.  296,  81  N.  E.  99,  decided  by  the  same  court,  in  1907,  in- 
volved a  resolution  and  contract  practically  identical  with  that 
involved  in  this  case,  and  the  same  was  held  unlawful.  In  Siegel 
V.  City  of  Chicago,  223  111.  428,  7  Ann.  Cas.  104,  79  N.  E.  280, 
decided  by  the  supreme  court  of  Illinois,  in  1906,  a  contract  for 
laying  on  a  concrete  base,  "bitulithic  wearing  surface,  made 
under  patents  and  processes  owned  by  the  Warren  Brothers 
Go.,  and  commercially  known  and  designated  as  'Warren's 
Bitulithic  Pavement,' "  Warren  Brothers  Company  having 
bound  itself  to  furnish  the  material  to  any  contractor  bidding 
on  the  work  at  a  fixed  price,  was  held  void  under  a  statute  re- 
quiring contracts  for  making  public  improvements  to  be  let  to 
the  lowest  responsible  bidder.  In  AUen  v.  City  of  Milwaukee, 
128  Wis.  678,  116  Am.  St.  Rep.  54,  8  Ann.  Cas.  392,  5  L.  R.  A., 
n.  s.,  680,  106  N.  W.  1099,  decided  by  the  supreme  court  of  Wis- 
cousin  in  1906,  the  statute  provided  that  the  city  might  contract 
for  the  use  of  any  patent  or  patented  article,  process,  combina- 
tion or  work,  at  a  stipulated  sum  or  royalty  for  the  use  thereof. 
The  city  council  passed  a  resolution  to  pave  a  street  with  ''a 
permanent  bitulithic  pavement,  having  a  concrete  foundation. ' ' 
Warren  Brothers  Company  had  filed  with  the  board  of  public 
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works  a  proposal  similar  to  the  one  filed  in  this  case.  The  court 
held  that  the  contract  was  not  within  the  above-mentioned  stat- 
ute, authorizing  the  city  to  pay  all  royalty,  and  was  in  violation 
of  the  statute  requiring  the  contract  to  be  let  to  the  lowest  bid- 
der, reaffirming  the  principles  announced  in  Dean  v.  Charlton, 
supra. 

Fineran  v.  Central  BitiUiihic  Paving  Co.,  116  Ky.  495,  3  Ann. 
Cas.  741,  76  S.  W.  415,  decided  by  the  supreme  court  of  Ken- 
tucky in  1903,  involved  an  ordinance  and  contract  with  the  Cen- 
tral Bitulithic  Paving  Company  to  pave  with  a  particular  pat- 
ented pavement,  and  the  court,  after  reviewing  the  earlier 
conflicting  authorities,  held  that  the  ordinance  was  void,  because 
it  violated  an  ordinance  of  the  city  requiring  such  contracts  to 
be  awarded  to  the  lowest  and  best  bidder. 

TerwiUiger  Land  Co.  v.  Portland  (Or.),  123  Pac.  57,  decided 
by  the  supreme  court  of  Oregon,  April  23,  1912,  involved  con- 
tracts between  the  city  of  Portland  and  the  Hassam  Paving  Com- 
pany for  paving  with  ''Hassam  pavement."  Said  company 
claimed  to  have  an  exclusive  right  to  use  the  name  of  "Hassam 
pavement,"  and  refused  to  permit  any  other  person  to  lay  any 
pavement  so  designated.  After  an  exhaustive  review  of  the  au- 
thorities on  the  subject,  the  contract  was  held  void  under  the 
Oregon  statute  providing  that  contracts  should  be  let  to  the 
lowest   responsible  bidder. 

We  have  been  unable  to  find  any  case  decided  within  the  last 
twelve  years  in  which  a  contract  similar  to  the  one  involved 
in  this  case  has  been  sustained. 

The  decisions  upon  this  subject  deal  with  two  classes  of  cases : 
(1)  Cases  where  the  pavement  specified,  or  the  material  required 
for  its  construction,  is  patented;  (2)  cases  where  the  particular 
material  specified  is  manufactured  or  monopolized  by  a  single 
individual  or  company.  The  courts  have  attempted  to  make  a 
distinction  in  the  application  of  the  statutes  requiring  contracts 
to  be  let  to  the  lowest  bidder  to  these  different  conditions.  We 
are  unable  to  appreciate  the  force  of  the  reasoning  by  which  the 
distinction  is  sought  to  be  upheld.  It  is  apparent  that  the  one 
circumstance  is  as  effectual  as  the  other  in  preventing  the  com- 
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petitive  bidding  required,  and  the  result  attained  equally  vio- 
lative of  the  spirit  of  the  statute. 

We  are  further  confirmed  in  this  view  by  the  fact  that  the  dc- 
cictions  in  cases  involving  the  specification  of  monopolized  unpat- 
ented material  which  can  be  purchased  only  from  a  particular 
company  or  individual  are  cited  by  the  courts  indiscriminately, 
in  support  of  their  decisions  with  reference  to  patented  material 
and  vice  versa,  {Siegel  v.  Chicago,  supra;  Terwilliger  Land  Co. 
V.  Portland,  supra.) 

If  this  conclusion  is  correct,  then  the  contention  of  appellant 
is  supported  by  a  great  many  additional  decisions  of  recent  date, 
among  which  we  refer  the  court  to  the  following:  Fishhum  v. 
Chicago,  171  111.  338,  63  Am.  St.  Rep.  236,  39  L.  R.  A.  482,  49 
N.  E.  532;  National  Surety  Co.  v.  Kansas  City  H.  P.  B.  Co. 
(1906),  73  Kan.  196,  84  Pac.  1034;  Kansas  City  H.  P.  B.  Co.  v. 
National  Surety  Co.  (1907),  157  Fed.  620;  affirmed  (1909),  167 
Fed.  496,  93  C.  C.  A.  132. 

Messrs.  Cooper  cfe  Stephenson,  and  Mr.  A.  H.  Cray,  submitted 
a  brief  in  behalf  of  Respondent ;  Mr.  James  Head,  of  the  Bar  of 
Boston,  Massachusetts,  of  counsel,  argued  the  cause  orally. 

Appellant's  contention  that  because  a  portion  of  the  materials 
to  be  employed  in  making  the  pavement  are  covered  by  letters 
patent,  the  action  of  the  council  in  adopting  bitulithic  pavement 
is  in  violation  of  the  provisions  of  section  3278,  Revised  Codes, 
we  think  wholly  unsound.  The  section  does  not  have  for  its 
purpose  the  selection  of  materials  for  their  cheapness.  The  ques- 
tion of  fitness  and  efficiency  enters  into  the  matter  as  fully 
as  does  the  question  of  cheapness.  We  think  the  section  has 
for  its  main  purpose  the  prevention  of  fraud.  The  city  council, 
acting  in  good  faith,  has  the  right,  and  it  is  its  duty,  to  determine 
the  materials  that  shall  be  employed  in  paving  a  street,  that  is 
to  say,  it  may  select  brick,  wood  blocks,  creosoted  wood  blocks  or 
bitulithic  pavement,  or  any  kind  of  pavement  it  sees  fit.  The 
city  council  is  not  called  upon  to  play  one  kind  of  paving  against 
another  and  then  be  compelled  to  select  the  one  which  shall  be 
constructed  at  the  least  cost.    In  the  exercise  of  its  discretion 
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the  city  council  may  take  into  consideration  the  wearing  qual- 
ities, the  life,  the  question  of  whether  one  class  of  paving  is  more 
sanitary  than  another,  the  question  of  cleanliness  or  freedom 
from  dust  and  various  other  considerations.  It  could  not  have 
been  the  intention  of  the  legislature  that  a  city  should  be  pre- 
cluded from  availing  itself  of  the  advantages  of  use  of  a  pat- 
ented article  or  machine  merely  because  someone  may  have 
a  monopoly  in  the  sale  of  such  patented  article  or  machine.  If 
the  legislature  intended  to  handicap  cities  in  the  way  the  adop- 
tion of  appellant's  theory  would  result,  it  seems  to  us  it  would 
have  to  manifest  such  intention  by  a  much  clearer  Act  than  any 
reasonable  interpretation  of  section  3278  would  warrant. 

It  is  true  that  there  is  some  conflict  in  authorities  upon  this 
proposition,  and  that  some  of  the  authorities  support  appellant's 
position.  We  submit,  however,  that  the  great  weight  of  au- 
thority and  the  best  reasoning  are  against  appellant's  contention. 
We  beg  to  call  the  attention  of  the  court  to  the  case  of  Sanders  v. 
Jowa  City,  134  Iowa,  132,  9  L.  R.  A.,  n.  s.,  392,  111  N.  W.  529,  in 
which  the  supreme  court  of  Iowa,  in  passing  upon  a  statute  sub- 
stantially the  same  as  our  own  and  a  situation  on  all-fours  with 
the  case  at  bar  said :  **  A  statute  requiring  competitive  bidding  and 
letting  to  the  lowest  bidder  is  not  intended  to  prevent  the  acquisi- 
tion of  a  patented  article  or  to  apply  when  competition  is  impos- 
sible. Hence,  a  specification  for  a  street  improvement  may  call 
for  a  patented  article  or  material  without  violating  the  statute." 

We  also  cite  the  court  to  sections  803  and  804  of  2  Dillon 
on  Municipal  Corporations  (fifth  edition). 

In  the  case  at  bar  the  owner  of  the  patented  article  which  ap- 
pellant seeks  to  put  under  a  ban  offers  to  sell  it  to  any  con- 
tractor who  may  be  successful  in  bidding  for  the  work  under 
consideration.  This  patented  article  represents  but  a  small 
portion  of  the  cost  of  the  improvement ;  a  large  amount  of  con- 
crete and  other  things  are  involved.  If  the  council  had  specified 
the  use  of  Portland  cement,  as  it  might  well  do,  thus  cutting  out 
competition  with  all  other  forms  of  domestic  cement,  it  would 
be  as  much  a  violation  of  the  spirit  of  section  3278  as  is  the 
specification  of  bitulithic  pavement,  if  appellant's  theory  were 
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to  be  adopted,  and  such  theory,  carried  to  its  legitimate  con- 
clusion, would  render  the  doing  of  public  work  by  cities  and  the 
purchase  of  supplies  a  farce. 

It  would  be  an  anomalous  situation  if  the  laws  of  the  United 
States  could,  for  the  public  welfare,  grant  for  limited  periods 
to  inventors  the  exclusive  right  to  make  and  vend  their  inventions, 
and  the  laws  of  the  various  states,  on  the  other  hand,  should 
prevent  cities  and  towns,  which  in  many  instances  are  practically 
the  sole  customers  for  patented  articles  and  machines,  from 
using  such  patented  articles  or  machines.  It  seems  to  us  that 
such  a  situation  as  this  is  not  to  be  implied  unless  absolutely 
necessary  to  carry  out  the  legislative  purpose  clearly  expressed. 
Certainly  this  court  sfhould  not  adopt  a  construction  which  will 
prevent  cities,  acting  in  good  faith,  from  obtaining  and  using 
such  patented  articles  and  processes  as  are  necessary  to  enable 
them  to  carry  on  their  municipal  functions  in  the  way  best 
adapted  to  promote  the  happiness,  comfort  and  enlighteuinent  of 
their  citizens.  There  is  nothing  in  section  3278  which  directly 
or  by  implication  calls  for  anything  more  than  competition  where 
competition  is  possible.  It  does  not,  directly  or  by  implication, 
prevent  the  city  from  purchasing  or  otherwise  acquiring  for  use 
patented  articles.  The  competition  which  the  section  enjoins  and 
requires  is  such  competition  as  the  exercise  of  good  business  judg- 
ment will  bring  about.  It  is  not  the  hide-bound  competition  that 
is  based  solely  upon  the  principle  of  cheapness  that  is  referred 
to.  As  further  supporting  the  views  of  respondent  in  the  prem- 
ises, we  beg  to  call  the  court's  attention  to  the  following  au- 
thorities :  Holmes  v.  Council  Detroit,  120  Mich.  226,  77  Am.  St. 
Rep.  587,  45  L.  R.  A.  121,  79  N.  W.  200;  Knowles  v.  City  of 
New  York,  176  N.  Y.  430,  68  N.  E.  860;  Baird  v.  Mayor,  etc., 
96  N.  Y.  567;  Oleason  v.  Dalton,  28  App.  Div.  555,  51  N.  Y. 
Supp.  337 ;  Bye  v.  Altantic  City,  73  N.  J.  L.  402,  64  Atl.  1056 ; 
Milner  v.  City  of  Trenton,  80  N.  J.  L.  253,  75  Atl.  939 ;  Schuck 
V.  City  of  Reading,  186  Pa.  248,  40  Atl.  310;  Hastings  v. 
Columbus,  42  Ohio  St.  585 ;  Trapp  v.  City  of  Newport,  115  Ky. 
840,  74  S.  W.  1109 ;  Campbell  v.  Southern  Bitulithic  Co.,  32  Ky. 
Law  Rep.  799,  106  S.  W.  1189 ;  Rhodes  v.  Board,  10  Colo.  App. 
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99,  49  Pac.  430;  Carey  8aU  Co.  v.  City  of  Hutchinson,  72  Ean. 
99,  82  Pac.  721 ;  Bunker  v.  City  of  Hutchinson,  74  Kan.  651,  87 
Pac.  884 ;  Field  v.  Barber  Asphalt  Co.,  117  Fed.  925 ;  Warren  v. 
Barber  Asphalt  Pav.  Co.,  115  Mo.  572,  22  S.  W.  490 ;  Tousey  v. 
Indianapolis,  175  Ind.  295,  94  N.  E.  225 ;  City  of  Baltimore  v. 
Raymo,  68  Md.  569,  13  Atl.  383;  DilUngham  v.  Spartanburg, 
75  S.  C.  549,  9  Ann.  Cas.  829,  117  Am.  St.  Rep.  917,  8  L.  R.  A., 
n.  s.,  412,  6  S.  E.  381 ;  Lacoste  v.  City  of  New  Orleans,  119  La. 
469,  44  South.  267 ;  Warren  Bros.  Co.  v.  City  of  New  York,  190 
N.  Y.  297,  83  N.  E.  59. 

MR.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 
the  court. 

The  city  council  of  the  city  of  Great  Falls,  haying  determined 
that  it  was  of  public  concern  that  a  portion  of  one  of  its  streets, 
designated  as  First  avenue  north,  be  paved,  caused  the  city  en- 
gineer to  prepare  plans  and  specifications  for  the  proposed  im- 
provement,  and  also  an  estimate  of  its  cost.  This  he  did.  The 
property  abutting  on  the  portion  of  the  street  to  be  paved  is 
described  as  "embracing  each  and  every  lot  in  the  south  half 
of  blocks  307,  308,  309,  310,  and  311,  and  in  the  north  half  of 
blocks  312,  313,  314,  and  315."  These  include  all  lots  fronting 
on  the  avenue  from  the  west  line  of  Park  Drive  to  the  east  line 
of  Sixth  street.  Lots  8  to  14,  inclusive,  in  block  310,  belong  to 
the  United  States,  being  occupied  by  the  federal  building.  The 
engineer's  specifications  contained  this  paragraph:  ''Attention 
of  all  contractors  is  called  to  the  agreement  of  Warren  Brothers 
Company,  filed  with  this  city,  in  accordance  with  which  agree- 
ment Warren  Brothers  Company  agrees  to  license  all  contractors 
desiring  to  bid  for  the  work  to  lay  the  bitulithic  pavement  in 
accordance  with  its  patent  and  terms  of  said  agreement."  The 
following  is  a  copy  of  this  agreement : 

**  Boston,  July  6, 1911. 
"To  the  Honorable  Mayor  and  City  Council  of  Great  Falls, 
Montana — 

" Gentlemen:  Inasmuch  as  it  is  deemed  advisable  by  the  proper 
authorities  that  bids  be  received  for  the  improvement  of  certain 
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streets  in  the  city  of  Great  Falls,  state  of  Montana,  with  the 
bitnlithic  pavement;  and  inasmuch  as  the  construction  of  said 
pavement  requires  the  use  of  certain  patented  processes  and  com- 
pounds; and  inasmuch  as  competitive  bidding  in  the  letting  of 
contracts  for  street  improvements  is  deemed  advisable,  in  order 
to  provide  for  such  competitive  bidding  and  at  the  same  time 
secure  the  adoption  of  the  bitulithic  pavement  as  the  kind  of 
pavement  to  be  constructed  in  such  streets  as  may  hereafter  be 
determined,  the  undersigned  Warren  Brothers  Company,  as 
owners  of  all  patents  and  processes  covering  the  laying  of  said 
bitulithic  pavement,  hereby  proposes  and  agrees  for  the  con- 
sideration hereinafter  named,  to  furnish  to  the  city  of  Great 
Falls,  or  to  any  bidder  to  whom  a  contract  may  be  awarded  to 
pave  any  street  or  streets  in  the  city  of  Great  Falls  with  bitulithic 
pavement  at  any  time  within  one  year  after  this  date  or  at  any 
time  thereafter  until  this  proposition  is  formally  withdrawn,  and 
who  shall  enter  into  a  contract  with  such  surety  or  sureties  as 
may  be  required  by  said  city  of  Great  Falls,  the  following  ma- 
terial ready  for  use  coupled  with  a  free  license  to  use  any  or 
all  patents,  trademarks,  or  trade  names  now  owned  or  which  may 
hereafter  be  owned  by  Warren  Brothers  Company  necessary  to 
lay  said  pavement : 

"  (1)  The  necessary  roadway  mixture  for  the  wearing  surface 
having  a  thickness  of  two  (2).  inches  after  compression,  prepared 
under  the  patent  processes  of  Warren  Brothers  Company,  and 
delivered  hot  in  the  wagons  of  the  city  or  contractor  at  the 
bitulithic  mixing  plant,  located  in  the  city  of  Great  Falls,  said 
plant  to  be  located  within  three  (3)  miles  of  the  work  to  be  per- 
formed. 

^'(2)  The  right  to  use  any  and  all  patents,  trademarks  and 
trade  names  now  owned  or  which  may  hereafter  be  owned 'or 
controlled  by  Warren  Brothers  Company,  which  are  necessary 
to  be  used  in  the  laying  of  such  pavement. 

**  (3)  The  bituminous  flues  coating  cement,  necessary  for  coat- 
ing the  wearing  surfaces,  delivered  on  wagons  of  the  city  or 
contractor  at  the  bitulithic  mixing  plant,  located  as  above. 
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"(4)  An  expert  who  will  give  proper  advice  as  to  the  build- 
ing of  such  pavement  will  be  furnished  to  the  city  or  contractor, 
at  the  expense  of  Warren  Brothers  Company. 

''(5)  Two  daily  examinations  of  the  mixture  as  delivered  on 
the  street  will  be  made  at  the  laboratory  of  Warren  Brothers 
Company  to  determine  if  uniformity  has  been  accomplished  in 
the  mixture  and  construction,  and  reports  thereof  will  be  made 
to  the  proper  city  authorities;  said  samples  to  be  sent  prepaid 
to  the  laboratory  of  Warren  Brothers  Company,  Water  street^ 
East  Cambridge,  Mass.,  by  the  city  or  contractor. 

"The  price  at  which  this  service  is  offered  to  any  and  all  con- 
tractors who  made  a  bid  on  the  bitulithic  pavement  in  the  city 
of  Great  Falls,  state  of  Montana,  is  one  and  50/100  dollars 
($1.50)  per  square  yard  of  finished  pavement,  at  which  price  it 
is  also  agreed  to  furnish  the  mixture  for  making  all  repairs,  if 
any,  which  may  be  necessary  for  the  wearing  surface,  during  the 
life  of  said  patents,  f .  o.  b.  Great  Falls,  in  barrels  for  reheating. 

"The  accepting  of  the  bids  by  your  city,  and  the  letting  of 
a  contract  for  the  same,  is  all  that  shall  be  necessary  to  bind 
Warren  Brothers  Company  to  this  agreement. 

"The  above  agreement  made  with  the  understanding  that  it 
applies  only  to  contracts,  work  on  which  can  be  performed  con- 
tinuously, aggregating  not  less  than  ten  thousand  (10,000)  square 
yards.** 

The  specifications  included  an  estimate  of  the  cost  of  the  entire 
improvement  in  case  bitulithic  pavement  should  be  used,  fixed 
at  $40,000.  Of  this  amount,  $26,200  was  apportioned  to  the 
abutting  property,  making  the  amounts  assessable  to  each  lot, 
excluding  those  belonging  to  the  United  States,  $420.  The  re- 
mainder was  charged  to  the  city.  Prior  to  any  definite  action 
by  the  council,  a  majority  of  the  persons  owning  lots  abutting 
on  the  portion  of  the  avenue  to  be  improved  had  by  address  to 
the  council  recommended  that  it  require  the  use  of  bitulithic 
pavement.  On  September  16,  1912,  the  council  passed  a  resolu- 
tion for  the  pavement  of  the  designated  portion  of  the  avenue, 
deektring  that  it  was  its  intention  to  cause  it  to  be  paved,  if  on  or 
before  September  23  objection  in  writing  should  not  be  made  by 
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the  owners  of  two-thirds  of  the  property  to  be  affected  or  ben- 
efited. The  resolution  adopted  the  plans  and  specifications  of 
the  engineer,  ordered  the  work  to  be  done  in  accordance  there- 
withy  fixed  a  day  for  hearing  objections,  and  directed  the  derk 
to  give  five  days'  notice  by  publication  in  a  daily  newspaper  pub- 
lished in  the  city.  It  specifically  required  bids  to  be  made  upon 
the  basis  of  the  use  of  the  processes  and  compounds  covered  by 
the  Warren  Bros,  patent.  It  directed  that  $26,200  of  the  cost 
of  the  improvement  be  assessed  against  the  abutting  lots  and  be 
paid  by  the  owners  of  them,  excluding  those  owned  by  the  United 
States,  and  that  the  cost  of  the  portion  in  front  of  the  latter, 
and  at  the  intersection  of  cross-streets  and  alleys,  be  a  charge 
against  the  city  and  paid  out  of  its  street  fund.  It  required  the 
amount  assessed  against  each  lot  to  be  paid  in  a  single  install- 
ment and  within  one  year  from  the  completion  of  the  improve- 
ment. The  cost  of  the  portion  of  the  improvement  in  front  of 
the  lots  owned  by  the  United  States  government  was  made  a 
charge  against  the  street  fund,  under  an  ordinance  of  the  city 
theretofore  enacted  as  ordinance  No.  362,  which  declares,  in 
effect,  that  the  cost  of  any  improvement  upon  any  street  made 
under  section  3386  of  the  Revised  Codes,  in  front  of  property 
belonging  to  the  city,  the  state  of  Montana,  or  the  United  States, 
shall  be  a  charge  against  the  city.  It  further  declares  that, 
upon  the  final  adoption  of  the  resolution  for  any  such  improve- 
ment, the  city  shall  be  obligated  to  pay  the  cost  of  the  portion  of 
it  in  front  of  property  held  by  such  public  ownership,  and  that 
upon  its  completion  the  mayor  and  clerk  are  authorized,  and  it 
shall  be  their  duty  to  issue  warrants  of  the  city  drawn  upon  its 
street  fund  for  the  amounts  due  and  payable  in  that  behalf. 
Upon  the  adoption  of  the  resolution,  the  council  caused  to  be 
published  the  following  notice : 

''Notice  is  hereby  given  that  the  iindersigned  at  his  office 
in  the  courthouse,  Great  Falls,  Montana,  will  receive  sealed 
proposals  until  8  o'clock  p.  m.,  September  30,  1912,  for  the  fur- 
nishing of  all  labor,  tools,  materials,  and  appliances  for  the  con- 
struction of  a  bitulithic  pavement  on  a  concrete  base,  together 
with  all  necessary  sewerage  and  grading,  as  shown  on  the  plans 
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filed  in  the  oflSce  of  the  city  engineer  on  First  avenue  north  from 
the  west  line  of  Park  Drive  to  the  east  line  of  Sixth  street.  The 
city  council  reserves  the  right  to  reject  any  or  all  hids  or  to 
waive  defects  and  accept  any  hid. 

**W.  H.  Harbison,  City  Clerk." 

The  plaintiff,  a  resident  of  the  city,  is  the  owner  of  property 
abutting  upon  First  avenue  and  subject  to  assessment  for  its 
proportionate  share  of  the  cost  of  the  improvement.  He  is  also 
the  owner  of  a  large  amount  of  other  property  in  the  city  upon 
which  he  pays  taxes.  On  September  23  he  filed  with  the  city 
clerk  his  written  protest  and  objection  to  the  improvement. 
What,  if  any,  action  was  taken  with  reference  to  it  does  not  ap- 
pear, hereupon  he  brought  this  action  for  an  injunction  to 
restrain  the  defendant  and  its  council  from  letting  a  contract 
to  anyone  to  have  the  contemplated  work  done,  on  the  grounds 

(1)  that  the  city  council  is  without  jurisdiction  to  order  the 
improvement,  because  ordinance  362  and  the  resolution  passed 
in  pursuance  thereof  are  void  in  that  the  ordinance  does  not 
provide  a  system  for  doing  the  work  of  improvement,  as  is  re- 
quired by  section  3369,  Revised  Codes,  and  because  it  imposes 
upon  the  city  the  obligation  to  pay  the  cost  of  the  improvement 
in  front  of  the  property  belonging  to  the  United  States;  and 

(2)  that  the  resolution  is  also  void  because  it  requires  all  bid- 
ders to  use  the  processes  and  compounds  covered  by  the  patent 
of  the  Warren  Bros.  Company,  and  hence  does  not  permit  com- 
petition as  is  required  by  section  3278,  Revised  Codes.  The 
cause  is  before  this  court  on  appeal  by  the  plaintiff  from  an  order 
of  the  district  court  refusing  the  injunction. 

Among  the  general  powers  conferred  upon  a  municipality  are 
the  following:  **To  lay  out,  establish,  open,  alter,  widen,  extend, 
grade,  pave,  or  otherwise  improve  streets,  alleys,  avenues,  side- 
walks, parks  and  public  grounds,  and  vacate  the  same."  (Rev. 
Codes,  sec.  3259,  subsec.  6.)  "To  create  special  improvement 
districts,  designating  the  same  by  number;  to  extend  the  time 
for  payment  of  assessments  levied  upon  such  districts  for  the 
improvements  thereon  for  a  period  not  exceeding  three  years; 
to  make  such  assessments  payable  in  installments  and  to  pay  aU 
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expenses  of  whatever  character  incurred  in  making  such  im- 
provements, with  special  improvement  warrants,  which  war- 
rants shall  hear  interest  at  a  rate  not  to  exceed  six  per  centum 
per  annum."  {Id,,  suhsec.  80.)  In  addition  to  the  power  thus 
conferred  to  levy  assessments  and  make  improvements,  it  has 
power  to  collect  a  poll  tax  upon  all  ahle-bodied  inhabitants  be- 
tween the  ages  of  twenty-one  and  forty-five  years  (section  3361) ; 
this  tax  must  be  expended  for  street  purposes  (section  3364). 
The  council  is  empowered  to  order  any  work  upon  its  streets, 
alleys,  or  public  places  authorized  by  the  title  relating  to  the 
government  of  cities  and  towns.  (Section  3365.)  We  find  in 
sections  3367-3429  an  elaborate  system  providing  for  the  mak- 
ing of  special  improvements,  including  the  laying  of  sidewalks, 
the  paving  of  streets,  the  building  of  sewers,  and  providing  the 
means  to  defray  the  necessary  expenses.  Section  3367,  after 
again  conferring  .the  power  to  order  street  improvements,  de- 
clares that  the  municipality  shall  have  charge  of  the  building 
of  all  sidewalks,  and  may  have  the  work  done  by  contract,  by 
the  street  commissioner,  or  any  authorized  ofl&cer,  but  with  the 
proviso  that  the  cost  of  building  and  maintaining  them  shall  be 
borne  by  the  owners  of  the  abutting  property. 

In  view  of  the  general  powers  conferred  upon  the  council  by 
the  foregoing  provisions,  in  the  absence  of  any  other  provisions 
as  to  the  method  of  procedure  and  the  payment  of  expenses,  on 
the  principle  that  the  grant  of  a  power  to  do  a  particular  thing 
implies  also  all  the  incidental  powers  necessary  to  carry  it  into 
effect,  the  council  would  have  authority  to  order  any  necessary 
improvements  and  meet  the  expense  of  them  by  appropriations 
from  any  fund  in  its  treasury  available  for  that  purpose  and 
not  otherwise  appropriated.  In  ordering  the  improvement  in 
question,  the  council  adopted  the  course  prescribed  by  sections 
3369,  3370,  and  3386.  Section  3369  provides:  ''The  city  or 
town  council  is  authorized  to  provide  by  ordinance  a  system  for 
doing  any  or  all  work,  in  or  upon  the  streets,  highways  or  public 
places  of  the  city  or  town,  and  for  making  thereon  street  im- 
provements and  repairs,  and  for  doing  any  or  all  work  au- 
thorized by  this  Act,  and  for  the  payment  of  the  cost  and  ex- 
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penses  thereof.  In  all  cases  where  any  part  of  the  expense  of 
any  such  improvement,  except  constructing  sidewalks,  gutters 
or  making  necessary  repairing,  is  to  be  defrayed  by  special 
assessment,  the  council  must  first  adopt  a  resolution  declaring 
its  intention  to  make  such  improvement,  and  fix  a  time  at  which 
objections  to  the  making  of  such  improvements  will  be  con- 
sidered."  Section  3370  provides  that  the  resolution  shall 
designate  the  boundaries  of  the  district  to  be  affected  or  bene- 
fited; that  notice  shall  be  given  by  publication  in  a  newspaper, 
or  by  posting,  or  by  service  upon  the  owners  or  agents  of  the 
property  to  be  affected;  that  the  notice  shall  prescribe  the  im- 
provement, state  the  estimated  cost,  and  designate  a  time  for  a 
hearing;  and  that,  unless  written  objection  be  filed  with  the  clerk 
on  or  before  the  time  so  appointed,  the  council  acquires  juris- 
diction to  order  the  improvement.  Section  3386  reads  as  fol- 
lows :  ''To  defray  the  cost  of  paving,  macadamizing  or  similarly 
improving  any  street,  together  with  the  cost  of  catch  basins, 
storm  drains  to  some  main  line  of  drainage,  and  appurtenances 
thereto,  the  city  op  town  council  shall  assess  the  entire  cost 
thereof,  except  the  cost  of  paving  and  cross-walks,  at  the  street 
and  alley  intersections  and  any  amount  which  may  be  payable 
by  any  person  or  corporation  occupying  any  part  of  any  street 
under  a  franchise,  as  a  special  tax  against  the  property  border- 
ing or  abutting  said  streets,  in  proportion  to  the  linear  feet 
abutting  or  bordering  the  same." 

The  procedure  pursued  by  the  council  with  reference  to  the 
improvement  in  question  appears  to  have  been  in  strict  con- 
formity with  these  provisions,  and  it  acquired  jurisdiction  to 
proceed  unless  it  is  incumbent  upon  every  city  or  town  council, 
before  ordering  any  special  improvement,  **to  provide  by  ordi- 
nance a  system  for  doing  any  or  all  work  upon  the  streets,  high- 
ways, etc.,  •  •  •  and  for  the  payment  of  the  cost  and  ex- 
penses thereof."  It  will  be  noted  that  the  council  is  not  here 
required  in  terms  to  enact  such  an  ordinance,  but  is  merely  au- 
thorized to  do  so.  The  council  is  the  governing  body  of  the 
municipality.  It  is  given  the  exclusive  control  of  streets  and 
highways.     {Snook  v.  City  of  Anaconda^  26  Mont.  128,  66  Pac. 
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756;  Rev.  Codes,  sees.  3259,  3361-3365.)  The  power  thus  con- 
ferred imposes  a  commensurate  duty,  viz,,  to  exercise  ordinary 
diligence  to  keep  its  streets  and  highways  in  a  reasonably  safe 
condition.  A  default  in  the  performance  of  this  duty  renders 
the  municipality  liable  in  damages  for  any  injury  to  a  citizen 
or  his  property  caused  by  it.  {Snook  v.  City  of  Anaconda, 
supra;  Leonard  v.  City  of  Butte,  25  Mont.  410,  65  Pac.  425; 
Sullivan  v.  City  of  Helena,  10  Mont.  134, 25  Pac.  94.)  After  con- 
ferring the  extensive  and  exclusive  power  with  reference  to  the 
[1]  streets  and  highways,  it  is  not  to  be  presumed  that,  by  en- 
acting section  3369,  supra,  the  legislature  intended  to  impose 
as  a  condition  that  any  exercise  of  it  must  be  in  accordance 
with  any  carefully  prepared  system  previously  adopted.  On 
the  contrary,  it  seems  apparent  that  the  intention  was  to  leave 
it  optional  with  the  council  whether  it  shall  adopt  any  definite 
system  of  uniform  application,  or  pursue  any  plan  which  it 
may  deem  best  suited  to  eflPect  the  improvement  contemplated 
at  a  given  time.  In  other  words,  it  is  left  free  to  provide  that 
all  work  shall  be  let  by  contract  or  to  elect  to  do  it  itself  through 
a  committee  or  board  of  public  works,  or  a  designated  ofiScer,  or 
to  pursue  that  plan  which  best  meets  the  exigencies  of  a  particu- 
lar case.  The  language  of  the  section  is  permissive,  not  manda- 
tory, except  as  to  the  provisions  for  notice  and  a  hearing ;  and, 
since  no  reason  is  suggested  or  apparent  why  it  should  be  held 
mandatory,  we  do  not  think  we  are  required  to  declare  it  to  be 
so.  It  is  to  be  observed,  too,  that  the  purpose  of  ordinance 
362  is  not  to  provide  a  system  for  doing  any  work,  but  to  de- 
clare a  liability  on  the  part  of  the  city  whenever  it  directs  the 
paving  of  a  street  or  some  part  of  it  upon  which  abuts  prop- 
erty held  by  public  ownership,  and  is  therefore  not  subject  to 
taxation  or  special  assessment.  If  this  purpose  is  legitimate,  the 
ordinance  cannot  be  held  to  be  void,  because  it  does  not  provide 
a  system  to  be  pursued  by  the  city  authorities  in  improving  the 
streets;  nor,  for  the  same  reason,  is  the  resolution  void.  So  far 
as  appears  from  the  allegations  of  the  complaint,  it  may  be  that 
there  is  an  ordinance  providing  the  system  contemplated  by  the 
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statute,  and  that  the  mode  of  procedure,  adopted  hy  the  council 
with  reference  to  First  street  fully  meets  its  requirements. 

Nor  do  we  think  the  ordinance  void  because  it  provides  that 
the  expense  of  paving  in  front  of  the  lots  owned  by  the  federal 
government  shall  be  paid  out  of  the  street  fund  instead  of  being 
assessed  against  this  property.  It  is  true  that  the  statute  (sec- 
tion 3386)  declares  that  the  entire  expense  of  paving,  with  the 
exceptions  named  therein,  shall  be  assessed  against  the  property 
upon  the  street  in  proportion  to  the  linear  feet  abutting  or 
bordering  thereon.  In  terms  this,  includes  all  the  abutting  prop- 
erty. The  legislature,  however,  has  no  power  to  impose  a  tax 
£2]  of  any  character  upon  any  property  or  instrumentality  of 
the  federal  government.  {McCulloch  v.  Maryland,  4  Wheat. 
316,  4  L.  Ed.  579 ;  Osbom  v.  Bank  of  the  United  States,  9  Wheat. 
739,  6  L.  Ed.  204;  Mont.  Const.,  Ord.  1,  subd.  2,  Id.,  Art. 
XII,  sec.  2;  Rev.  Codes,  sec.  2499.)  This  immunity  includes 
special  assessments.  {Fagan  v.  City  of  Chicago,  84  111.  227; 
Whittaker  v.  Deadwood,  23  S.  D.  538,  139  Am.  St.  Rep.  1076, 
122  N.  W.  590.)  In  enacting  this  section  the  legislature  must 
have  had  in  mind  the  extent  of  its  power,  and,  though  it  ex- 
pressed its  will  in  general  terms,  its  evident  purpose  was  that 
the  power  conferred  was  to  extend  to  such  property  only  as  is 
not  exempt  from  the  imposition.  It  would  be  absurd  to  hold 
that  it  intended  a  municipality  to  do  an  act  which  it  had  not 
itself  the  power  to  do,  or  to  make  a  requirement  which  could 
not  be  enforced  by  action  or  any  other  means.  In  view  of  the 
general  power  conferred  upon  a  municipality  to  pave  and  im- 
prove its  streets,  it  would  also  be  absurd  to  hold  that,  because 
there  chances  to  be  abutting  upon  one  of  its  streets  property 
exempt  from  special  assessment,  it  cannot  proceed  with  the  im- 
provement of  that  street  at  all,  or  else  must  leave  the  portion 
upon  which  the  property  abuts  entirely  unimproved,  thus  ex- 
posing itself  to  the  peril  of  actions  for  damages  for  injuries 
caused  by  its  neglect  to  keep  its  streets  in  a  reasonably  safe  con- 
dition. 

Sections  3259,  3365,  and  3367  confer  upon  the  council  ample 
£3]    power  to  have  any  improvements  made,  and,  when  it  is 


808  Ford  v.  G^bat  Falls*  [Oct.  T.  12 

beyond  its  power,  under  sections  3367,  3370,  and  3386,  to  pro- 
vide for  defraying  the  expense  of  any  portion  of  such  improve- 
ment by  special  assessment  upon  abutting  property,  we  think 
that  it  may  devote  the  street  fund  created  under  the  require- 
ments of  section  3361,  or  any  money  in  the  city  treasury  not 
set  apart  for  some  other  purpose,  to  the  carrying  out  of  such 
portion  of  the  improvement.  There  is  nothing  in  the  opinion 
in  City  of  Kalispell  v.  School  District,  45  Mont.  221,  122  Pac. 
742,  inconsistent  with  the  view  that  the  lots  occupied  by  the 
federal  building  are  not  subject  to  the  special  assessment.  We 
held  in  that  case  that,  though  the  property  of  a  school  district 
is  exempt  from-  taxation  under  the  provisions  of  section  2,  Ar- 
ticle XII,  of  the  Constitution,  and  under  section  2499  of  the 
Revised  Codes,  it  is  nevertheless  subject  to  special  assessment 
for  street  improvements  upon  the  theory  that  these  special  as- 
sessments are  not  taxes  within  the  ordinary  meaning  of  the 
term  ''tax,"  as  used  in  these  provisions,  and  that  the  constitu- 
tional and  statutory  exemptions,  supra,  have  no  application. 
Though  property  belonging  to  the  federal  government  is  ex- 
empted in  the  same  terms  as  is  the  other  property  enumerated, 
and  would  otherwise  fall  within  the  letter  of  the  decision,  yet 
for  the  reason  that  the  federal  government  is  supreme  within 
the  purview  of  the  powers  granted  to  it  by  the  Constitution,  and 
cannot  be  subject  to  any  state,  its  property  is  exempt  from 
special  assessments,  as  well  as  ordinary  taxes,  and  this  even  in 
the  absence  of  any  such  provisions  as  those  found  in  our  Con- 
stitution or  state  laws.  {McCulloch  v.  State  of  Maryland, 
supra.) 

This  brings  us  to  the  question  presented  by  the  second  conten- 
tion made  by  council  for  the  plaintiff,  viz,,  that  the  proceedings 
of  the  council  are  void  because,  by  its  resolution  and  its  notice 
calling  for  bids,  it  has  specifically  required  the  use  of  bitulithic 
[4]  pavement,  thus  eliminating  competition  in  bidding,  in  vio- 
lation of  section  3278  of  the  Revised  Codes.  This  section  de- 
clares: ''AU  contracts  for  work,  or  for  supplies,  or  material, 
for  which  must  be  paid  a  sum  exceeding  two  hundred  and  fifty 
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(250)  dollars,  must  be  let  to  the  lowest,  responsible  bidder,  un- 
der such  regulations  as  the  council  may  prescribe.  •  •  •  »» 
It  may  be  remarked,  in  the  first  place,  that  the  address  pre- 
sented to  the  council  by  a  majority  of  the  owners  of  abutting 
lots  cannot  be  considered  as  aiding  the  proposed  action  of  the 
council.  There  is  no  provision  anywhere,  in  the  legislation 
touching  municipalities,  permitting  property  owners  to  control 
the  action  of  the  council  by  petition  or  address  when  engaged 
in  the  letting  of  contracts  for  any  purpose.  The  power  to  let  is 
lodged  exclusively  in  the  council,  under  the  limitations  pre- 
scribed by  the  statute.  If  the  statute  granting  the  power  also 
prescribes  the  procedure  which  must  be  pursued,  this  procedure 
is  the  exclusive  guide.  The  question  of  good  or  bad  faith  or  of 
sound  discretion  on  the  part  of  the  council  does  not  affect  the 
result.  The  question  always  is,  What  does  the  statute  say  shall 
be  done,  and  has  the  council  done  itt  The  provision  requiring 
competitive  bidding  is  designed  to  prevent  favoritism  and  to 
secure  to  the  public  the  best  possible  return  for  the  expenditure 
of  the  funds  which  the  property  owners  are  required  to  furnish, 
through  the  payment  of  taxes  and  assessments.  But  the  benefits 
to  be  anticipated  from  the  letting  of  contracts  by  this  mode 
will  vary  according  to  circumstances.  The  article  or  material 
desired  may  be  of  such  a  character  that  the  competitors  will 
or  may  be  numerous.  In  other  cases  the  persons  who  can  com- 
pete will  be  few  because  the  article  or  material  is  of  such  a  char- 
acter, or  the  source  of  supply  so  limited,  that  only  a  few  persons 
can  furnish  it.  It  may  happen  that  there  can  be  but  one  or  two 
bidders.  The  principle  of  competition  would  nevertheless  still 
be  retained,  and  a  contract  let  under  these  circumstances  would 
not  necessarily  be  objectionable  on  the  ground  of  illegality. 
The  security  of  the  public  against  favoritism  and  extravagance 
would  still  rest  in  the  power  of  the  council  to  reject  all  bids. 
It  may  happen  in  a  given  case,  as  here,  that  because  the  neces- 
sary article  is  patented,  or  because  the  source  of  supply  is  in 
the  control  of  a  single  person,  there  can  be  no  competition  as  to 
it.  One  who  has  a  patented  invention  has  the  exclusive  right  to 
make  and  sell  it.    He  can  filx  the  price  at  which  it  must  be  sold 
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and  can  control  the  supply.  He  therefore  has  a  monopoly — 
one  granted  to  him  by  the  law,  it  is  true,  but  still  a  monopoly. 
None  the  less  has  he  also  a  monopoly  who  owns  the  only  gravel 
or  sand  pit  or  stone  quarry  from  which  the  city  may  obtain 
material  for  construction  purposes.  It  is  thus  apparent  that  in 
many,  perhaps  most,  cases  the  margin  for  competition  is  practi- 
cally unlimited,  while  in  others  it  is  comparatively  narrow.  In 
case  of  a  patented  invention,  or  where  the  source  of  supply  is 
controlled  by  a  single  person,  the  margin  disappears  altogether 
as  to  that  particular  article.  According  to  the  theory  of  coun- 
sel for  plaintiff,  the  patented  invention  cannot  be  used  at  all, 
or,  in  any  event,  cannot  be  noticed  to  contractors  in  the  specifi- 
cations as  an  item  to  be  incorporated  in  their  bids.  Nor  can 
any  call  be  made  for  bids  for  construction  work  which  requires 
the  use  of  sand,  or  gravel,  or  stone,  when  the  supply  and  price 
are  controlled  by  a  single  individual.  This  theory  includes  the 
necessary  postulate  that,  however  preferable  and  cheap  the  pat- 
ented article  may  be,  the  council  cannot  avail  itself  of  its  use, 
and,  in  the  absence  of  more  than  a  single  supply  of  necessary 
construction  material,  it  must  abstain  entirely  from  contemplated 
improvements.  Did  the  legislature  contemplate  this  result! 
There  is  a  conflict  of  authority  on  the  subject. 

In  the  pioneer  case  of  Hohari  v.  City  of  Detroit,  17  Mich.  246, 
97  Am.  Dec.  185,  the  question  arose  as  to  the  power  of  the  com- 
mon  council  of  the  city  of  Detroit  to  let  a  contract  for  the  lay- 
ing of  the  Nicholson  pavement.  The  patent  was  controlled  ex- 
clusively by  a  single  firm  who  alone  bid  for  the  contract.  It 
was  argued  by  complainant  that,  since  there  could  be  but  a 
single  bidder,  public  competition  was  excluded,  and  hence  that 
the  contract  was  void.  The  court  held,  however,  that  the  stat- 
ute did  not  prevent  the  city  from  contracting  for  the  Nichobon 
pavement,  although  in  fact  the  only  bidder  was  the  patentee. 
In  the  course  of  the  opinion,  Mr.  Chief  Justice  Cooley  said: 
"The  statute  has  fixed  a  rule  from  which  great  benefit  will  be 
derived  in  many  cases,  and  some  benefit  in  most  cases;  and  it 
has  declared,  in  effect,  that  contracts  shall  be  valid  which  com- 


46  Mont.]  FoBD  v.  Obeat  Falls.  311 

plj  with  that  rule.  The  rule  is  made  general  for  the  benefits 
that  will  generally  flow  from  it;  and  the  purpose  is  to  attain 
those  benefits  wherever  practicable,  be  they  more  or  less.  We 
cannot  declare  a  contract  void  on  the  sole  ground  that  no  bene- 
fits followed  the  application  of  the  rule  in  that  particular  case, 
though  the  common  council  might  have  refused  to  enter  into  it 
for  that  reason,  if  they  had  seen  fit.  And  if  we  cannot  declare 
a  contract  void  because  of  this  result,  neither,  I  think,  can  we 
do  80  because  beforehand  the  result  might  be  supposed  inevi- 
table." The  rule  announced  in  this  case  was  reaffirmed  and  fol- 
lowed in  Holmes  v.  Council,  120  Mich.  226,  77  Am.  St.  Rep. 
587,  45  L.  R.  A.  121,  79  N.  W.  200.  We  are  inclined  to  agree 
with  the  reasoning  of  Judge  Cooley.  In  principle,  it  can  make 
no  difference  whether  the  council  makes  its  selection  of  the  de- 
sired article  or  material  before  the  specifications  are  made  up 
or  after  the  bids  are  opened.  But  we  are  not  required  to  go 
so  far  as  the  court  did  in  that  case.  We  think  the  facts  in  this 
case  make  it  apparent  that,  except  as  to  the  patented  processes 
and  compounds  of  the  Warren  Bros.  Company,  the  cost  of  which 
is  only  a  part  of  the  gross  cost  of  the  improvement,  the  princi- 
ple of  competition  has  been  retained.  By  the  agreement  filed 
by  the  company  with  the  council,  the  cost  of  the  patent  is  made 
the  same  to  every  bidder.  Yet  there  is  a  wide  margin  left 
within  which  fall  the  labor,  other  materials,  tools,  machinery, 
etc.,  necessary  to  complete  the  improvement,  with  reference  to 
which  there  can  be  the  freest  competition. 

The  case  of  Saunders  v.  City  of  Iowa  City,  134  Iowa,  132,  9 
L.  R.  A.,  n.  s.,  392,  111  N.  W.  529,  is  directly  in  point.  The 
Warren  Bros.  Company,  as  here,  had  filed  an  agreement  with 
the  city  binding  itself  to  furnish  its  patent  to  all  bidders.  The 
court  held  that,  though  the  council  in  its  resolution  ordering 
the  improvement  and  in  its  advertisement  for  bids  required  the 
use  of  bitulithic  pavement,  it  did  not  violate  the  statute  relat- 
ing to  competitive  bidding.  In  the  course  of  the  opinion  the 
court  said:  ''All  that  the  law  means,  as  we  view  it,  is  that,  in 
all  cases  where  competition  may  exist,  such  competition  shall 


312  Ford  v.  Great  Palls.  [Oct.  T.  '12 

be  allowed  by  receiving  bids,  and,  in  the  absence  of  express  pro- 
hibition, there  is  nothing  to  warrant  the  exclusion  of  patented 
articles.  The  provision  as  to  bidding  regulates  the  exercise  of 
a  power  and  was  manifestly  not  intended  to  limit  it.  And 
neither  the  public  nor  the  parties  benefited  by  the  improvement 
should  be  deprived  of  the  best  and  most  approved  pavements 
because  full  effect  cannot  be  given  to  an  Act  passed  to  regulate 
the  exercise  of  a  power  expressly  granted  by  other  statutes.  In 
other  words,  the  provision  as  to  competitive  bidding  has  refer- 
ence only  to  those  cases  where  there  may  be  competitive  bidding, 
and  not  to  cases  where  some  of  the  articles  which  enter  into  the 
work  may  be  in  the  hands  of  particular  individuals.  Courts 
have  never  willingly  blocked  the  wheels  of  progress.  They 
should,  and  have  at  all  tim^  sought  to,  encourage  and  stimulate 
endeavor  and  foster  individual  initiative;  and,  while  a  great 
conservative  force  in  government,  they  do  not  consciously  stand 
in  the  way  of  either  mental  or  material  advancement.  The 
statute  providing  for  letting  a  work  of  public  improvement  to 
the  lowest  responsible  bidder  was  enacted  to  secure  competition, 
to  prevent  fraud,  and  defeat  graft.  It  was  enacted  to  remove, 
as  far  as  possible,  all  favoritism  and  to  secure  the  performance 
of  public  work  at  the  lowest  possible  price;  but  it  was  not  in- 
tended thereby  to  impose  upon  individuals  the  use  of  an  article 
simply  because  it  was  old,  nor  to  thrust  upon  the  people  some- 
thing that  was  inferior  and  antiquated,  simply  because  there 
might  be  competition  as  to  that,  but  not  in  a  newer  and  superior 
article."  The  rule  as  here  stated  has  been  recognized  as  sound 
by  the  courts  of  New  York,  Kansas,  California,  Indiana,  Ohio, 
Maryland,  New  Jersey,  Missouri,  and  perhaps  other  states.  {In 
the  Mutter  of  Dugro,  50  N.  Y.  513 ;  State  ex  rel.  Dawes  v.  Board 
of  County  Commrs,,  57  Kan.  267,  45  Pac.  616 ;  Yamold  v.  City 
of  Lawrence,  15  Kan.  126 ;  Ferine  C.  &  P.  Co,  v.  Qtuickenbush, 
104  Cal.  684,  38  Pac.  533 ;  Tousey  v.  City  of  Indianapolis,  175 
Ind.  295,  94  N.  E.  225 ;  Hastings  v.  Columhus,  42  Ohio  St.  585 ; 
Baltimore  City  v.  Flack,  104  Md.  107,  64  Atl.  702 ;  Bye  v.  A  f- 
lantic  City,  73  N.  J.  L.  402,  64  Atl.  1056;  Newark  v.  Bonnell, 
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57  N.  J.  L.  424,  51  Am.  St.  Rep.  609,  31  Atl.  408 ;  Verdin  v.  St 
Louis,  131  Mo.  26,  33  S.  W.  480,  36  S.  W.  52 ;  Smft  v.  St.  Louis, 
180MO.  80,  79  S.  W.  172.) 

The  leading  case  laying  down  the  contrary  rule  is  Dean  v. 
Charlton,  23  Wis.  590,  99  Am.  Dec.  205.  But  the  Wisconsin 
court  in  the  later  case  of  Kilvington  v.  Superior,  83  Wis.  222, 
18  L.  R.  A.  45,  53  N.  W.  487,  found  it  necessary  to  recede  some- 
what from  the  rule  as  broadly  stated  in  Dean  v.  Charlton.  In 
that  case  it  was  held  that  a  contract  let  for  the  construction  of 
a  cremating  furnace,  the  mode  for  building  which  was  patented, 
was  not  invalid  where  the  letting  of  the  contract  for  the  labor 
of  construction  and  the  materials  was  to  the  lowest  responsible 
bidder;  the  owner  of  the  patent  having  agreed  to  allow  the  use 
of  the  patented  mode  at  a  specified  price  by  anyone  bidding  for 
the  contract.  In  the  course  of  the  opinion  by  Mr.  Justice 
Pinney,  we  find  this  comment  upon  Dean  v.  Charlton:  *'In  view 
of  the  legislation  which  followed  Dean  v.  Charlton  (an  Act 
validating  the  assessment),  and  the  fact  that  it  was  decided  by 
a  divided  court,  and  the  general  trend  of  subsequent  decision, 
and  the  further  fact  that  patented  methods  and  processes  now 
enter  so  largely  into  various  classes  and  kinds  of  public  work, 
we  are  not  disposed  to  extend  the  rule  of  that  case  beyond  the 
point  there  decided."  A  collection  of  cases  sustaining  the  di- 
vergent rules  announced  in  Hobart  v.  City  of  Detroit  and  Dean 
V.  Charlton  may  be  found  in  the  notes  to  Kilvington  v.  Superior, 
as  reported  in  18  L.  R.  A.  45,  and  Allen  v.  Milwaukee,  5  L.  R. 
A.,  n.  s.,  680.  Some  of  the  courts  recognize  a  distinction  be- 
tween cases  in  which  the  city  authorities  purpose  to  pay  for  the 
contemplated  improvement  by  general  taxation,  and  those  in 
which  payment  is  to  be  made  by  means  of  special  assessments. 
We  shall  not  stop  to  compare  them  or  undertake  to  find  a  rea- 
son for  the  distinction,  if  there  is  any.  Our  statute  requires 
[5]  that  all  work  necessitating  the  expenditure  of  a  sum  ex- 
ceeding $250  shall  be  let  by  contract  to  the  lowest  responsible 
bidder.    This  requirement  extends  to  and  includes  expenditures 
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made  from  the  general  revenues  of  the  municipality  as  well  as 
from  funds  derived  from  special  assessments. 

The  order  of  the  district  court  is  correct,  and  is  affirmed. 

Affirmed, 

Mb.  Justice  Holloway  concurs. 

Mr.  Justice  Smith,  being  absent,  did  not  hear  the  argument 
and  takes  no  part  in  the  foregoing  decision. 


POBD  et  Aii.,  Respondents,  v.  DRAKE  et  al.,  'Appellants. 

(No.  3,187.) 
(Submitted  October  28,  1912.    Decided  November  12,  1912.) 

[1^7  Pac.  1019.] 

Promissory  Notes — Consideration — Burden  of  Proof — Evidence 
— Inadmissibility — Curing  Error — Instructions — Proper  Re- 
fusal. 

Promissory  Notes — Consideration — ^Burden  of  Proof. 

1.  Under  sections  5010  and  5011,  Revised  Codes,  plaintiff  in  an  ac- 
tion on  a  promissory  note  was  not  required  to  show  that  the  instm- 
ment  had  been  given  for  a  consideration,  or  a  consideration  equal,  in 
point  of  value,  to  its  face;  the  law  presumes  a  sufficient  consideration, 
and  the  burden  of  showing  a  want  of  it  was  upon  defendants. 

Same — Consideration — Sufficiency. 

2.  If  plaintiff  in  an  action  on  a  promissory  note  surrendered  an  ad- 
vantage which  he  had,  or  defendants  by  executing  the  instrument 
gained  one  for  themselves,  the  consideration  for  the  note  was  sufficient. 

Same — Evidence— Inadmissibility — Curing  Error. 

3.  Where  defendants  in  an  action  on  a  promissory  note  did  not  rely 
upon  a  mistake  or  imperfection  in  the  instrument  or  upon  any  illegality 
or  fraud,  admission  in  evidence  of  a  conversation  between  the  maker 
and  payee,  had  prior  to  its  execution,  to  the  effect  that  the  former 
should  be  liable  for  only  half  the  face  of  the  note,  was  error,  under 
sections  5018  and  7873,  Revised  Codes,  which  error,  however,  was  in- 
directly cured  by  the  refusal  of  the  court  to  instruct  the  jury  that  if 
they  believed  such  evidence  they  should  render  a  verdict  in  favor  of 
plaintiff  for  only  one-half  of  the  amount  sued  upon. 

Same — Consideration — Instruction — Harmless   Error. 

4.  Where  the  court  could  properly  have  directed  a  verdict  in  favor 
of  plaintiff  in  an  action  on  a  note,  defendants  were  in  no  position  to 
complain  of  an  instruction  submitting  to  the  jury  the  question  whether 
there  was  any  consideration  for  the  note  passing  between  the  parties, 
it  having  been  to  their  advantage  to  have  them  find  upon  the  proposi- 
tion thus  submitted* 
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Same — InstruGtions— When  Befusal  Proper. 

5.  The  district  court  m&j  refuse  to  give  an  offered  instruction  whicb 
eontains  matter  proper  for  submission  to  the  jury  and  also  matter 
which  ought  not  to  be  submitted,  it  not  being  its  duty  to  separate 
the  proper  from  the  improper  portions  and  give  it  as  thus  corrected. 

Appeal  from  District  Court,  Meagher  County;  E.  K.  Cheadle, 
Judge. 

Action  by  William  T.  Ford  and  another  against  L.  H.  Drake, 
Sr.,  and  another.  From  a  judgment  in  favor  of  plaintiffs  and 
an  order  denying  them  a  new  trial,  defendants  appeal.    Affirmed. 

Mr.  O.  F.  Ooddard,  and  Mr.  jp.  L.  Tilton,  for  Appellants,  sub- 
mitted a  brief;  Mr.  Ooddard  argued  the  cause  orally.' 

Messrs.  Wight  dk  Pew,  and  Mr.  Wm.  L.  Ford,  for  Respondents, 
submitted  a  brief ;  ilfr.  Ira  T.  Wight  argued  the  cause  orally. 

MB.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

On  April  6,  1910,  L.  H.  Drake  &  Son  entered  into  a  contract 
with  the  plaintiffs  for  the  purchase  of  2,500  lambs  to  be  de- 
livered between  October  1  and  10  of  the  same  year,  and  to  be 
paid  for  at  the  rate  of  five  and  one-half  cents  per  pound.  Upon 
the  contract  price  there  was  paid  $750.  On  the  same  day,  by 
an  independent  agreement,  J.  B.  Bandolph  entered  into  a  like 
contract  with  the  plaintiffs  for  the  purchase  o£  a  like  number 
of  lambs  upon  the  same  terms,  and  the  like  payment  was  made. 
When  the  time  came  for  the  delivery  of  the  lambs,  the  pur- 
chasers were  unable  to  raise  funds  sufficient  to  meet  their  re- 
spective obligations,  and  at  a  conference  held  in  White  Sulphur 
Springs  between  the  plaintiffs,  Bandolph  and  L.  H.  Drake,  Jr., 
representing  L.  H.  Drake  &  Son,  an  arrangement  was  made  by 
which  the  lambs  were  to  be  shipped  to  the  Chicago  market,  con- 
signed to  Clay,  Bobinson  &  Company,  livestock  commission  mer- 
chants, there  to  be  sold,  and  the  balance  due  plaintiffs  upon  the 
contract  to  be  remitted  to  them.  The  lambs  were  all  delivered 
at  the  same  time  and  apparently  shipped  as  one  consignment. 
Bandolph  waa  unable  to  accompany  the  shipment,  but  it  was 
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agreed  between  him  and  L.  H.  Drake,  Jr.,  that  Drake  should 
accompany  the  stock  and  look  after  the  interests  of  both.  Plain- 
tiff Manger  also  accompanied  the  shipment.  After  the  lambs 
reached  Chicago,  but  before  they  were  sold,  L.  H.  Drake,  Jr., 
executed  and  delivered  to  the  plaintiffs  a  promissory  note  for 
the  balance  due  the  plaintiffs  upon  the  purchase  price  of  the 
lambs.  This  note  was  turned,  over  to  the  commission  house,  and 
later  sent  to  a  bank  in  White  Sulphur  Springs.  The  net  pro- 
ceeds of  the  sale  of  the  lambs  were  remitted  by  the  commission 
house  to  the  plaintiffs  and  credited  upon  the  note,  but  the  lambs 
failed  to  sell  for  an  amount  sufficient  to  pay  the  note  in  full, 
and  it  is  %for  the  balance  remaining  due  that  this  action  was 
brought.  The  note  executed  by  L.  H.  Drake,  Jr.,  bears  these 
signatures:  **J.  R.  Randolph,  by  L.  H.  Drake,  Jr.,  L.  H.  Drake 
&  Son,  by  L.  H.  Drake,  Jr."  The  domplaint  is  in  the  form 
usually  employed  in  an  action  upon  a  promissory  note.  Defend- 
ant Randolph  answered  separately,  denying  that  he  executed  the 
note  or  authorized  anyone  to  execute  it  for  him,  and,  this  fact 
appearing  upon  the  trial,  he  was  discharged  upon  motion  for 
nonsuit.  Defendants  L.  H.  Drake  &  Son  answered,  admitting 
the  execution  and  delivery  of  the  note,  and  then  set  forth 
affirmatively  that,  at  the  time  the  note  was  executed,  it  was 
mutually  understood  between  plaintiffs  and  these  defendants 
that  Drake  &  Son  were  to  be  held  liable  for  only  one-half  of  the 
amount  of  the  note.  They  further  allege  that  there  was  a  want 
of  consideration  for  the  note  to  the  extent  of  one-half  of  the 
face  value  thereof,  and  that  the  only  consideration  for  it,  so  far 
as  they  were  concerned,  was  the  sale  of  the  2,500  lambs  to  them 
pursuant  to  their  contract  of  April  6.  These  affirmative  allega- 
tions were  put  in  issue  by  reply.  The  trial  resulted  in  a  ver- 
dict and  judgment  in  favor  of  plaintiffs  for  the  full  amount 
demanded  in  their  complaint.  From  the  judgment  and  an 
order  denying  them  a  new  trial,  the  defendants  L.  H.  Drake  & 
Son  appealed. 

1.  The  evidence  is  very  brief ;  so  much  so  that  it  is  difficult  to 
determine  the  exact  facts  of  the  case.  The  trial  court  outlined 
to  the  jury  the  facts  so  far  as  they  were  deemed  uncontro verted; 
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and,  assuming  this  resume  of  the  evidence  to  be  accurate,  it  ap- 
pears that,  in  order  to  protect  the  plaintiffs,  it  was  agreed  at 
the  conference  in  White  Sulphur  Springs  that  the  lambs  were  to 
be  shipped  to  Chicago  in  the  name  of  the  plaintiffs,  and  that  this 
arrangement  was  carried  into  effect.  If  this  be  correct,  plain- 
tiffs were  thus  secured  in  their  vendor's  lien  for  the  balance  of 
the  purchase  price,  so  long  as  they  retained  possession  of  the 
lambs.  The  circumstances  surrounding  the  making  of  the  note 
at  Chicago  are  disclosed  so  imperfectly  that  it  is  difiScult  to  say 
whether  the  note  was  given  in  consideration  of  plaintiffs  re- 
linquishing their  lien  or  not.  If  such  an  inference  can  be  drawn 
from  the  evidence,  it  follows  that  there  was  a  sufBcient  con- 
sideration for  the  note  actually  shown.  But  it  was  not  neces- 
sary for  the  plaintiffs  to  show  that  the  note  was  given  for  a 
consideration,  or  a  consideration  equal  in  point  of  value  to  the 
face  of  the  note.  Sections  5010  and  5011  of  the  Revised  Codes 
[1]  provide:  **Sec.  5010.  A  written  instrument  is  presump- 
tive evidence  of  a  consideration."  *'Sec.  5011.  The  burden  of 
showing  a  want  of  consideration  sufficient  to  support  an  instru- 
ment lies  with  the  party  seeking  to  invalidate  it."  Under  the 
provisions  of  these  sections,  the  plaintiffs  could  rest  their  case 
upon  showing  the  execution  and  delivery  of  the  note,  its  owner- 
ship by  them,  and  the  balance  due ;  and  the  burden  of  showing 
a  want  of  consideration  for  the  whole  or  a  part  of  the  note  was 
then  upon  the  defendants  Drake  &  Son,  and  this  burden  they 
failed  to  sustain.  There  is  not  any  evidence  tending  to  im- 
peach the  recital  in  the  note  except  the  statement  of  L.  H. 
Drake,  Jr.:  ''There  was  no  consideration  passing  between  me 
and  the  plaintiffs  in  this  case  by  which,  or  under  which,  I  signed 
this  note  as  it  was  signed  that  would  make  me  liable  for  the 
whole  amount.  There  was  no  consideration  passing  between  me 
and  Mr.  Randolph  for  my  assumption  of  his  share  of  the  in- 
debtedness for  these  sheep."  Instead  of  this  being  a  statement 
of  fact,  it  is  but  a  bald  conclusion  of  law.  But,  even  if  it  had 
evidentiary  value,  the  jury  by  their  verdict  indicated  that  they 
refused  to  believe  the  statement  and,  considering  the  circum- 
stances surrounding  the  making  of  the  note^  we  cannot  deny  to 
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the  jury  the  right  to  reach  such  a  conclusion.  The  jurors  were 
not  compelled  to  accept  the  statement  as  true,  if  the  circum- 
stances tended  to  impeach  it.  The  very  fact  that  Drake,  a  man 
thirty-three  years  old,  of  business  experience,  executed  the  note 
voluntarily — that  is,  without  any  coercion — that  he  was  not  un- 
der any  obligation  whatever  to  do  so,  that  he  acted  with  full 
knowledge  and  appreciation  of  the  consequences  which  such  an 
act  usually  implies,  and  chargeable  with  knowledge  that  any 
oral  negotiations  or  agreements  would  be  swallowed  up  in  the 
writing,  of  themselves  would  justify  the  jury  in  its  conclusion, 
if  there  was  not  anything  else  to  reflect  upon  Drake's  conduct. 

It  is  wholly  immaterial  that  these  defendants  received  no  con- 
sideration from  Randolph  for  assuming  the  entire  indebtedness. 
[2]  If  the  plaintiffs  were  induced  to  surrender  up  an  advan- 
tage which  they  had,  or  Drake  &  Son  by  executing  the  note 
gained  for  themselves  any  advantage,  the  consideration  for  the 
note  would  be  sufficient.  There  is  not  any  claim  of  mistake, 
fraud,  undue  influence,  or  failure  of  consideration.  In  fact,  it 
is  difficult  from  this  record  to  understand  why  the  note  was 
given  at  all,  unless  L.  H.  Drake,  Jr.,  sought  thereby  to  gain  for 
these  defendants  some  advantage  which  they  did  not  have  there- 
tofore. Having  substituted  the  note  for  the  arrangement  made 
at  White  Sulphur  Springs,  so  far  as  that  arrangement  remained 
unfulfilled,  the  statute  presumes  a  sufficient  consideration  passed 
for  the  note,  and  this  presumption  the  defendants  failed  to  over- 
come. It  will  not  do  to  argue  that  the  record  fails  to  show  a 
consideration.  These  appellants  must  show  by  a  preponderance 
of  the  evidence  that  there  was  not  a  consideration  for  the  whole 
or  a  part  of  the  note. 

2.  Over  the  objection  of  plaintiffs,  L.  H.  Drake,  Jr.,  was  per- 
mitted to  testify  that,  before  he  executed  the  note,  he  had  a  con- 
versation with  plaintiff  Manger  to  this  effect:  "I  told  him  it 
was  understood  I  was  only  holden  for  half  of  it,  and  was  merely 
giving  it  to  him  as  a  memorandum ;  he  said  he  understood  that ; 
he  agreed  to  that."  Counsel  for  appellants  then  requested  the 
trial  court  to  charge  the  jury  as  follows:  ''If  you  find  and  be- 
lieve from  the  evidence  that  there  was  a  verbal  agreement  or 
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understanding  between  the  plaintiff  Manger  and  the  defendant 
L.  H.  Drake,  Jr.,  at  the  time  of  giving  the  note  in  suit,  that 
the  defendants  L.  H.  Drake  &  Son  were  to  be  held  liable  for 
only  half  of  the  note,  then  your  verdict  should  be  for  only  half 
of  the  balance  due  on  said  note."  This  request  was  refused, 
and  error  is  predicated  upon  the  ruling.  The  argument  pro- 
ceeds upon  the  theory  that;  by  admitting  the  evidence  of  the 
agreement  above,  the  trial  court  held  that,  if  such  an  agree- 
ment was  entered  into,  it  constituted  a  defense  to  the  extent  of 
one-half  involved,  and  this  is  correct ;  but  it  does  not  follow  that, 
because  the  trial  court  erred  in  admitting  the  evidence  in  the 
first  iustance,  it  should  have  emphasized  the  error  by  giving  the 
instruction  requested.  That  it  was  error  to  admit  the  evidence 
is  very  plain.  Section  5018  of  the  Revised  Codes  reads  as 
[3]  follows:  ''The  execution  of  a  contract  in  writing,  whether 
the  law  requires  it  to  be  in  writing  or  not,  supersedes  all  the 
oral  negotiations  or  stipulations  concerning  its  matter  which 
preceded  or  accompanied  the  execution  of  the  instrument." 
Section  7873  provides:  ''When  the  terms  of  an  agreement  have 
been  reduced  to  writing  by  the  parties,  it  is  to  be  considered  as 
containing  all  those  terms,  and  therefore  there  can  be  between 
the  parties  and  their  representatives,  or  successors  in  interest, 
no  evidence  of  the  terms  of  the  agreement  other  than  the  con- 
tents of  the  writing,  except  in  the  following  cases:  (1)  Where 
a  mistake  or  imperfection  of  the  writing  is  put  in  issue  by  the 
pleadings.  (2)  Where  the  validity  of  the  agreement  is  the  fact 
in  dispute.  But  this  section  does  not  exclude  other  evidence  of 
the  circumstances  under  which  the  agreement  was  made,  or  to 
which  it  relates,  as  defined  in  section  7877,  or  to  explain  an 
intrinsic  ambiguity,  or  to  establish  illegality  or  fraud.  The 
term  agreement  includes  deeds  and  wills,  as  well  as  contracts 
between  parties."  The  section  to  which  reference  is  made  above 
provides:  "For  the  proper  construction  of  an  instrument,  the 
circumstances  under  which  it  was  made,  including  the  situation 
of  the  subject  of  the  instrument  and  of  the  parties  to  it,  may 
also  be  shown,  so  that  the  judge  be  placed  in  the  position  of 
those  whose  language  he  is  to  interpret, ' '     {Armingtan  v.  Stellef 
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27  Mont.  13,  94  Am.  St.  Rep.  811,  69  Pac.  116 ;  RiddeU  v.  Peck 
W.  Co.,  27  Mont.  44,  69  Pac.  241 ;  Largey  v.  Leggat,  30  Mont. 
148,  75  Pac.  950.)  The  language  of  this  court  in  Western  Loan 
it  Savings  Co.  v.  Smith,  42  Mont.  442,  117  Pac.  475,  is  peculiarly 
pertinent  here,  for  the  facts  of  the  two  cases  bearing  upon  this 
particular  question  are  similar.  We  there  said:  ** Under  the 
issues  made  by  the  pleadings,  the  evidence  touching  the  oral 
agreement  was  incompetent.  Its  only  office  would  have  been  to 
substitute,  in  place  of  the  written  contract,  another  with  entirely 
different  terms.  The  defendants  do  not  rely  upon  any  mistake 
or  imperfection  in  the  writing,  nor  upon  any  matter  rendering 
the  contract  invalid,  nor  upon,  any  illegality  in  it,  or  fraud  on 
the  part  of  plaintiff  in  procuring  it.  Nor  is  there  any  ambiguity 
in  it  which  it  is  necessary  to  explain  by  resort  to  extrinsic  evi- 
dence; nor  was  there  any  question  as  to  the  construction  to  be 
given  if 

The  court  was  clearly  correct  in  refusing  the  offered  instruc- 
tion. The  better  practice  would  have  been  for  the  court  to  with- 
draw from  the  jury  the  evidence  which  had  been  erroneously 
admitted,  but  this  result  was  accomplished  indirectly  by  the 
refusal  to  give  the  instruction  requested. 

3.  The  trial  court  submitted  to  the  jury  the  question  whether 
[4]  there  was  any  consideration  passing  between  plaintiffs  and 
these  appellants,  or  between  these  appellants  and  Randolph,  for 
the  note  so  far  as  it  covered  Randolph's  liability  for  one-half  of 
the  balance  of  the  purchase  price  of  the  lambs,  and,  waiving  the 
question  of  the  propriety  of  submitting  such  proposition  under 
the  facts  as  disclosed,  appellants  cannot  complain.  It  was  de- 
cidedly to  their  advantage  to  have  the  jury  pass  upon  the  ques- 
tion, for,  under  the  evidence  as  disclosed  by  the  record,  we  are  of 
the  opinion  the  court  could  have  directed  a  verdict  for  the 
plaintiffs.  In  any  event,  in  view  of  the  presumption  declared  by 
the  Codes  (section  5010,  above),  we  cannot  interfere  with  the 
jury's  finding  that  there  was  a  consideration  for  the  whole  of  the 
note. 

4.  Error  is  predicated  upon  the  refusal  of  the  court  to  instruct 
the  jury  that  :the  granting  of  a  nonsuit  in  favor  of  defendant 
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Bandolph  'Moes  not  in  any  way  release  him  from  his  liability 
to  the  plaintiffs  on  his  contract  for  the  purchase  of  the  2,500 
lambs,"  and  ''does  not  mean  that  the  defendants  Drake  &  Son 
are  holden  and  liable  for  one-half  or  for  all  of  said  note  in 
suit."  If  the  first  portion  of  the  instruction  quoted  above  had 
[5]  been  omitted,  doubtless  the  instruction  would  have  been 
given ;  but  it  is  the  rule  in  this  state  that,  if  a  party  tenders  an  in- 
struction which  contains  matter  proper  for  submission  to  the 
jury,  and  also  matter  which  ought  not  to  be  submitted,  the  court 
may  refuse  the  instruction  altogether,  for  it  is  not  its  duty  to 
separate  the  proper  from  the  improper  portions.  {Anderson  v. 
Northern  Pacific  Ry.  Co.,  34  Mont.  181,  85  Pac.  888 ;  Stewart  v. 
Pittsburg  &  Mont.  C.  Co.,  42  Mont.  200,  111  Pac.  723.)  Having 
dismissed  Randolph  from  the  case,  it  would  have  been  highly 
improper  for  the  court  to  have  attempted  to  define  his  liability 
or  to  have  referred  to  it.  He  was  not  any  longer  before  the 
court,  and  neither  his  rights  nor  his  liabilities  could  be  deter- 
mined, and  neither  was  a  proper  subject  for  comment  to  the 
jury;  and,  because  of  this  error  in  the  instruction  as  proposed, 
it  was  properly  refused. 

If  the  result  of  this  action  is  to  impose  a  hardship  upon  these 
appellants,  they  have  no  one  to  blame  but  themselves.  Whether 
they  may  recover  from  Bandolph  his  just  proportion  of  the  loss 
incurred  in  the  transaction  is  not  a  proper  subject  of  inquiry  in 
this  case. 

The  judgment  and  order  are  affirmed. 

Affirmed. 

Mb.  Chief  Justice  Brantlt  concurs. 

Mr.  Justice  Smith,  being  absent,  did  not  hear  the  argument, 
and  takes  no  part  in  the  foregoing  decision. 

Behearing  denied  December  5,  1912. 

4e  U9n%,^^l 
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In  bb  SEABLES. 

(No.  3,222.) 
(Submitted  October  23,  1912.    Decided  November  11,  1912.) 

[127  Pac.  902.] 

Intoxicatmg  Liquor^ — Licenses — Refusal — Appeal — Statutes. 

Appeal   and    Error — Judgment    Correct    in    Result — Affirmance. 

1.  Where  the  dietrict  court,  instead  of  dismissing  an  appeal  from  an 
order  of  a  board  of  county  commissioners  for  lack  of  jurisdiction, 
decided  the  cause  on  its  merits  but  gave  judgment  correct  in  result, 
it  will  be  affirmed  on  appeal. 

Intoxicating  Liquors — Refusal  of  License— Appeal. 

2.  Under  section  3  of  Chapter  92,  Laws  of  1911,  an  appeal  to  the 
district  court  does  not  lie  from  the  order  of  a  board  of  county  com- 
missioners refusing  a  retail  liquor  license,  where  not  any  protest  to  its 
issuance  has  been  filed;  under  such  circumstances,  the  action  of  the 
board,  whether  it  grants  or  refuses  the  application,  is  final. 

Appeal — Statutory  Remedy. 

3.  The  rule  that  an  appeal  lies  only  when  the  statute  has  author^ 
ized  it  is  particularly  applicable  to  appeals  from  determinations  of 
bodies,  such  as  boards  of  county  commissioners  and  the  like. 

Intoxicating   Liquors— License— Absence   of   Protest — Duty   of   Board   of 
County  Commissioners. 

4.  Quaere:  Where  no  protest  is  made  against  the  issuance  of  a  retail 
liquor  license,  must  the  board  of  county  commissioners,  under  the  pro- 
visions of  Chapter  92,  Laws  of  1911,  issue  it,  or  may  it  in  its  discre- 
tion refuse  itf 

Mil  Jubticb  HoU/OWAT  concurring  specially. 

Appeal  from  District  Court,  BavaUi  County;  B.  Lee  McCut- 
loch,  Judge. 

Petition  by  Charles  Searles  for  a  retail  liquor  dealer's  license 
at  Florence,  Ravalli  county.  From  a  judgment  afSrmisig  the 
action  of  the  board  of  county  commissioners  in  denying  such 
license,  the  petitioner  appeals.    Af&rmed. 

Cause  submitted  on  briefs  of  counseL 
Mr.  H.  H.  Parsons,  for  Appellant. 

Mr,  H.  C.  Packer,  for  Respondent. 

Citing :  Perry  v.  City  Council  of  Salt  Lake  City,  7  Utah,  143, 
11  L.  R.  A.  446,  25  Pac.  739,  998;  Crowley  v.  Christensen,  137  U. 
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S.  86,  34  L.  Ed.  620, 11  Sup.  Ct.  Rep.  13 ;  Baiters  r.  Dunning,  49 
Conn.  479;  Ex  parte  Persons,  1  Hill  (N.  T.),  655;  In  re  Petition 
of  Conway  (Pa.),  1  Atl.  727;  Toole's  Appeal,  90  Pa.  376;  Ex 
parte  Whittington,  34  Ark.  394;  State  v.  Board  of  County 
Commrs.,  45  Ind.  501 ;  State  y.  Cass  County  Comtnrs.,  12  Neb. 
54, 10  N.  W.  571. 

MB.  CHIEF  JUSTICE  BBANTLY  delivered  the  opinion  of 
the  court. 

On  February  26,  1912,  Charles  Searles,  the  appellant,^  pre- 
sented to  the  board  of  county  commissioners  of  Bavalli  county 
a  petition  signed  by  fifty  freeholders  residing  at  Florence,  an 
unincorporated  town  in  that  county,  requesting  that  the  board 
grant  an  order  to  the  treasurer  of  the  county  to  issue  to  Searles 
a  license  to  sell  intoxicating  liquors  at  retail  at  Florence.  The 
derk  gave  notice  of  the  application  in  conformity  with  the  re- 
quirements of  the  statute.  (Laws  1911,  p.  160,  Chap.  92,  sec.  3.) 
No  protest  was  filed  by  anyone  against  the  issuance  of  the  license. 
The  board  nevertheless  denied  the  application  and  refused  to 
order  the  treasurer  to  issue  the  license.  Searles  then  tendered 
to  the  treasurer  the  license  fee  fixed  by  the  statute  and  demanded 
the  license,  but  the  demand  was  refused  by  this  officer,  for  the 
reason  that  he  had  not  been  authorized  by  the  board  to  issue  the 
license.  Thereupon  Searles  appealed  to  the  district  court  of 
Bavalli  county  from  the  order  of  the  board.  A  hearing  had  in 
that  court  on  June  14,  1912,  upon  an  agreed  statement  of  facts 
embodying  substantially  the  foregoing  recital,  resulted  in  a  judg- 
ment affirming  the  action  of  the  board  and  awarding  it  costs. 
The  matter  is  before  this  court  on  appeal  from  the  judgment. 

No  reference  is  made  in  the  brief  of  counsel  on  either  side  to 
the  question  whether  an  appeal  lies  to  the  district  court  from  an 
order  made  by  a  board  of  county  commissioners  under  the  cir- 
cumstances disclosed  by  the  record.  Of  course,  if  the  statute 
does  not  authorize  the  appeal,  the  judgment  of  the  district 
[1]  court  must  be  affirmed,  for  though  that  court  assumed  to 
determine  the  controversy  upon  the  merits,  if  the  statute  does  not 
provide  for  an  appeal,  the  court  did  not  acquire  jurisdiction  of 
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the  subject  matter  of  the  controversy  and  could  not  determine 
the  merits.  Hence,  upon  the  assumption  that  an  appeal  is  not 
provided  for,  the  judgment  is  correct  in  result,  though  the  court 
decided  upon  the  merits  instead  of  dismissing  the  appeal. 

The  statute  does  not  authorize  such  an  appeal.  The  only  pro- 
[2]  vision  on  the  subject  is  found  in  section  3,  and  is  the  fol- 
lowing: ''Before  the  board  of  county  commissioners  may  act  on 
any  such  petition,  five  days'  notice  of  such  application  shall 
be  given  by  the  county  clerk  and  recorder  by  posting  notices  in 
at  least  three  public  places  in  the  village,  camp,  or  township 
within  which  the  applicant  wishes  to  locate,  and  if  a  protest  is 
filed  against  the  issuance  of  such  license  by  at  least  twenty  free- 
holders residing  within  the  particular  village,  camp,  or  town- 
ship, the  county  commissioners  shall  appoint  a  day  for  the  hear- 
ing of  said  application  for  license  and  determine  whether  or  not 
said  license  shall  issue.  From  the  decision  of  the  board  of 
county  conmiissioners,  the  applicant  for  license,  or  the  protestants 
against  the  issuance  thereof,  may  appeal  to  the  district  court  of 
said  county  within  thirty  days  after  the  decision  of  the  board  of 
county  commissioners."  This  provision  contemplates  a  hearing 
only  when  a  protest  is  presented  as  therein  provided,  and  au- 
thorizes an  appeal  from  the  decision  upon  the  merits  of  the  pro- 
test. It  does  not  provide  for  a  hearing  in  the  absence  of  projtest. 
If  none  is  filed,  no  method  is  provided  for  a  review  of  the  action 
of  the  board,  whether  it  grants  or  refuses  the  application.  This 
becomes  entirely  clear  when  it  is  noted  that  the  right  of  appeal 
is  given  in  terms  to  the  applicant  or  the  protestants,  as  the  case 
may  be,  from  the  decision,  that  is,  the  decision  on  the  hearing  of 
the  protest. 

No  proposition  is  more  firmly  settled  than  that  an  appeal  lies 
.[3]  only  when  the  statute  authorizes  it.  (Estate  of  Ttu>hy,  23 
Mont.  305,  58  Pac.  722 ;  State  ex  rel.  Jackson  v.  Kennie,  24  ^lont. 
45,  60  Pac.  589;  Hayne  on  New  Trial  and  Appeal,  sec.  181.) 
This  is  particularly  true  of  appeals  from  determinations  of 
bodies,  such  as  boards  of  county  commissioners,  boards  of  med- 
ical examiners,  and  the  like.  These  bodies  not  being  courts 
in  a  technical  sense,  it  is  exclusively  within  the  power  of  the 
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legislature  to  provide  for  a  judicial  review  of  their  proceedings 
by  appeal  or  any  other  method  which  it  may  deem  suitable.  (11 
Cyc.  405.)  If  the  appeal  is  not  specifically  provided  for,  review 
by  it  cannot  be  had. 

Since  the  district  court  did  not  acquire  jurisdiction  to  deter- 
mine the  controversy  on  the  merits,  this  court  has  no  jurisdic- 
tion to  do  so.  We  shall  therefore  not  essay  a  discussion  and 
[4]  determination  of  the  question  submitted  by  counsel  for  de- 
cision, viz.,  whether,  when  no  protest  or  remonstrance  is  made 
against  the  issuance  of  a  retail  liquor  dealer's  license,  it  is  the 
duty  of  the  board  under  the  statute  to  issue  it,  or  whether  it  may 
in  its  discretion  refuse  it. 

The  judgment  is  affirmed. 

Affirmed. 

Hon.  J.  B.  Leslie,  Judge  of  the  Eighth  Judicial  District,  sit- 
ting in  place  of  Mb.  Justice  Smith;  absent,  concurs. 

Mb.  Justice  Holloway:  I  concur  in  the  result  reached  and 
in  all  that  is  said  if  the  language  of  the  statute  is  given  the 
meaning  which  I  think  was  intended  by  the  legislature.  In  my 
opinion  the  statute  contemplates  a  formal  trial  before  the  board, 
but  only  in  case  a  protest  is  presented,  and  it  is  only  from  a 
decision  upon  such  trial  that  an  appeal  lies  to  the  district  court. 
This  language  in  the  majority  opinion:  **This  provision  contem- 
plates a  hearing  only  when  a  protest  ia  presented  as  therein  pro- 
vided, and  authorizes  an  appeal  from  the  decision  upon  the 
merits  of  the  protest.  It  does  not  provide  for  a  hearing  in  the 
absence  of  protest*' — is,  however,  susceptible  of  a  different  con- 
struction, and  if  it  is  intended  to  convey  the  idea  that,  in  the 
absence  of  a  protest  the  board  cannot  make  any  investigation  but 
must  order  the  license  issued  as  of  course,  then  I  most  em- 
phatically dissent  from  such  view. 
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STATE,  Bebpondent,  t;.  WILLETTE,  Apphxant. 

(No.  8,189.) 
(Submitted  October  80,  1912.    Decided  November  14,  1912.) 

[127  Pac.  1013.] 

Criminal  Law — Chrand  Larceny — Livestock — Bringing  Stolen 
Property  into  State — Information — Sufficiency — Evidence — 
Res  Gestae — Impeaching  Oum  Witness — Possession  of  Stolen 
Property — Burden  of  Proof. 

Qrand    Larceny — Bringing    Stolen    Property    into    State — Information— 
SuiBcienej. 

1.  In  a  prosecution  under  section  8655,  Bevised  Codes,  making  pun- 
ishable as  larceny  the  bringing  into  this  state  of  personal  property 
stolen  in  another  state  or  country,  the  information  need  not  allege  when 
and  where  the  taking  actually  occurred,  such  matters  being  evidentiary 
and  open  to  proof  without  specific  allegation;  the  charge  is  sufficient 
if  it  be  the  same  in  form  as  for  a  larceny  committed  in  this  state. 

Same — ^Livestock — Evidence — Admissibility — Bes  Gestae. 

2.  Evidence  that  a  saddle,  belonging  to  the  complaining  witness  la 
the  prosecution  for  the  larceny  of  a  horse,  and  taken  at  the  same  time 
the  animal  was  stolen,  had  been  bought  from  defendant  with  the  horse 
was  admissible  as  a  part  of  the  res  gestae. 

Same — Impeaching  One's  Own  Witness — When  Permissible. 

3.  Under  section  8022,  Bevised  Codes,  the  state  may,  where  circum- 
stances arising  in  the  course  of  a  trial  of  a  criminal  cause  require  it 
in  order  to  protect  its  rights,  as  where  one  of  its  witnesses  and  the 
defendant  are  shown  to  have  been  on  terms  of  friendly  intimacy,  etc., 
propound  to  such  witness  questions  of  an  impeaching  character. 

Same — ^Declarations — Admissibility. 

4.  Testimony  of  the  sheriif  that  while  on  his  way  to  the  county  jail 
with  defendant  under  arrest  the  latter  stated  that  he  would  "get  even 

with  the  s o—  b s,"  held  competent  to  go  to  the  jury  for 

their  determination  whether  the  statement  implied  a  sense  of  resent- 
ment for  what  was  deemed  by  him  to  be  an  unwarranted  arrest,  or  a 
consciousness  of  guilt. 

Same — Burden  of  Proof. 

5.  Mere  possession  of  personal  property  by  a  defendant  soon  after 
it  has  been  stolen  is  not  sufficient  in  itself  to  justify  his  eonviction  of 
larceny;  if ,  however,  such  possession  is  supplemented  by  circumstances 
which,  left  unexplained,  tend  to  show  that  it  is  felonious,  the  burden 
is  caat  upon  him  to  adduce  evidence  to  rebut  the  prima  faoie  case  thus 
made  out  against  him. 

Same — Possession  of  Stolen  Property — Explanatory  Testimony — Sufficiency 
— Jury  Question. 

8.  After  a  prima  fade  case  of  guilt  in  a  prosecution  for  grand  larceny 
was  made,  the  mere  fact  that  the  testimony  introduced  by  defendant 
explanatory  of  his  possession  of  the  stolen  property  was  unimpeaehed 
did  not  alone  entitle  him  to  an  acquittal,  where  such  evidence,  though 
Bol  directly  impflached,  was  inherently  improbable  when  examined  ia 
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the  light  of  other  faets  and  eiremnstances  appearing  in  the  trial;  the 
eredibilitj  of  such  explanatory  teetimonj  was  for  the  jury's  determina- 
tion. 

Appeal  from  District  Court,  VdUey  Coimty;  Frank  N.  Utter, 
Judge. 

IsADORE  WiiiLBTTE  WB8  convicted  of  the  crime  of  grand  larceny, 
and  appeals  from  the  judgment  of  conviction  and  an  order  deny- 
ing him  a  new  trial.    Affirmed. 

Mr.  R.  E.  O'Keefe,  for  Appellant,  submitted  a  brief  and 
argued  the  cause  orally. 

Mr.  Albert  J.  Oalen,  Attorney  General,  and  Mr.  W.  8.  Towner, 
Assistant  Attorney  Oeneral,  submitted  a  brief  in  behalf  of  the 
State. 

MR.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 
the  court. 

The  defendant  was  convicted  of  the  crime  of  grand  larceny 
and  sentenced  to  a  term  of  fourteen  years  in  the  state  prison. 
He  has  appealed  from  the  judgment  and  an  order  denying  his 
motion  for  a  new  trial.  The  information  is  in  the  ordinary 
form,  charging  larceny  of  a  gelding  in  Valley  county,  Montana, 
on  or  about  August  1,  1911. 

1.  It  appeared  from  the  evidence  that  the  animal  in  contro- 
versy was  stolen  from  one  Sullivan  at  Qillette,  in  Cook  county, 
in  the  state  of  Wyoming,  and  that  it  was  found  in  defendant's 
I>ossession  in  Valley  county  at  or  about  the  time  charged.  The 
contention  is  made  by  counsel  for  defendant  that  the  court  erred 
in  refusing  to  exclude  all  evidence  tending  to  show  a  taking  at 
any  place  outside  of  the  state  of  Montana.  The  theory  of  coun- 
sel is  that,  though  the  defendant  was  properly  chargeable  in 
Valley  county,  since  the  stolen  animal  was  shown  to  have  been 
brought  by  him  into  that  county  and  was  found  there,  it  was  in- 
cumbent upon  the  county  attorney  to  allege  the  particular  cir- 
cumstances of  time,  place,  etc.,  showing  when  and  where  the  orig- 
inal larceny  was  committed.    Section  8655  of  the  Revised  Codes 
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£1]  declares:  "Every  person  who,  in  another  state  or  country, 
steals  the  property  of  another,  or  receives  such  property  know- 
ing it  to  have  been  stolen,  and  brings  the  same  into  this  state, 
may  be  convicted  and  punished  in  the  same  manner  as  if  such 
larceny  or  receiving  had  been  committed  in  this  state."  By 
enacting  this  provision,  the  legislature  ^evidently  intended  to 
denounce  and  punish  as  larceny  the  bringing  into  this  state  of 
personal  goods  stolen  in  another  country  or  state.  As  pointed 
out  in  People  v.  Black,  122  Cal.  73,  54  Pac.  385,  any  fair  con- 
struction of  it  leads  to  the  conclusion  that  the  form  of  the  accusa- 
tion and  the  penalty  to  be  imposed  upon  conviction  were  intended 
to  be  the  same  as  in  case  of  larceny  committed  wholly  within  this 
state.  That  this  is  so  seems  clear  from  the  use  of  the  expression 
"convicted  and  punished  in  the  same  manner  as  if  such  larceny 
had  been  committed  in  this  state."  The  word  "punished"  refers 
to  the  penalty;  but  the  word  "convicted,"  in  the  connection  in 
which  it  is  found,  is  broad  enough  to  include  the  accusation  and 
trial.  If  this  is  the  correct  view — and  we  think  it  is — it  must 
follow  that  the  form  of  the  charge  may  be  the  same  as  for  a  lar- 
ceny in  this  state.  If  the  defendant  was  guilty  of  any  crime 
against  the  law  of  this  state,  it  was  the  larceny  of  the  animal  in 
this  state ;  and,  though  it  was  necessary  to  show  on  the  trial  the 
felonious  taking  in  Wyoming  in  order  to  prove  the  character  of 
his  possession  in  this  state,  it  was  not  necessary  to  allege  it.  This 
would  have  been  an  allegation  of  matter  which  is  wholly  evi- 
dentiary. {Morrissey  v.  People,  11  Mich.  327.)  There  is  some 
conflict  in  the  decisions  upon  the  subject,  but  the  weight  of  au- 
thority predominates  in  favor  of  the  conclusion  we  have  stated. 
"The  just  form  of  the  allegation,  correct  in  principle,  convenient 
and  common,  is  to  lay  the  offense  simply  in  the  county  of  the 
prosecution,  with  no  reference  to  anything  done  elsewhere.  If 
transactions  elsewhere  are  important,  it  is  sufficient  for  them  to 
appear  in  the  evidence."  (2  Bishop  on  New  Criminal  Procedure, 
sec.  727.)  The  rule,  as  stated  by  Mr.  Bishop,  was  recognized  in  this 
state  by  the  decision  in  State  v.  De  Wolfe,  29  Mont.  415,  74  Pac 
1084,  where  it  is  said:  "It  is  unnecessary  to  refer  to  the  place  in 
which  the  stolen  property  was  originally  taken,  or  to  allege  what 
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took  place  therein.  Such  matter  is  evidentiary,  and  may  he 
proved  without  an  allegation  of  prior  occurrences."  (See,  also, 
People  V.  Mellon,  40  Cal.  648 ;  Watson  v.  State,  36  Miss.  593 ; 
Commonwealth  v.  Detoitt,  10  Mass.  154;  Raskins  v.  People,  16 
N.  Y.  344 ;  State  v.  Smith,  66  Mo.  61 ;  People  v.  Burke,  11  Wend. 
(N.  Y.)  129.) 

2.  It  appeared  from  the  testimony  of  Sullivan  that  a 
[2]  saddle  belonging  to  him  and  taken  at  the  same  time  the 
horse  was  taken  was  found  by  him  in  the  possession  of  one 
Albert  Kim,  in  Valley  county.  George  Kim,  a  witness  produced 
by  the  state,  testified  that  he  had  bought  both  horse  and  saddle 
from  the  defendant  on  the  4th  or  5th  of  August,  1911,  at  his 
place,  also  in  Valley  county,  where  the  defendant  had  stopped 
for  the  night;  that  he  had  thereafter  let  his  brother  have  the 
saddle,  and  that  Stephens,  the  sheriff,  and  Sullivan  had  taken  it 
from  the  possession  of  the  latter  about  the  time  they  reclaimed 
and  took  the  horse.  This  evidence  was  admitted  over  the  objec- 
tion of  counsel  that  it  was  incompetent,  in  that  it  was  proof  of  a 
circumstance  relating  to  an  offense  not  charged  in  the  informa- 
tion. Error  is  assigned  upon  this  ruling.  The  evidence  was 
competent,  for  it  was  part  of  the  transaction,  a  part  of  the 
res  gestae,  and  inseparably  connected  with  the  larceny  of  the 
horse.     {State  v.  Shafer,  26  Mont.  11,  66  Pac.  463 ;  12  Cyc.  406.) 

The  witness  Kim  was  asked  whether  or  not,  when  Stephens 
and  Sullivan  reclaimed  the  horse,  he  did  not  say  to  Stephens, 
in  response  to  an  inquiry  touching  the  execution  of  a  bill  of  sale 
by  defendant:  ''He  made  out  a  bill  of  sale  with  somebody's 
name  besides  his  own,  but  I  don't  remember  the  name;  it  looked 
to  me  like  there  was  something  wrong  about  it,  and  I  did  not 
want  the  bill  of  sale  that  way."  The  witness  denied  that  he 
made  that  or  any  similar  statement.  He  stated:  ''The  only  bill 
of  sale  I  remember  is  the  one  I  was  telling  you  about — the  one 
Qlenn  Robinson  made  out.  This  bill  of  sale  from  Qlenn  Robin- 
son was  for  two  other  horses  I  bought  from  my  man  [who]  was 
working  for  me.  Those  were  other  horses  than  this  entirely." 
This  course  of  inquiry  was  pursued  professedly  for  the 
[3]    purpose  of  laying  a  foundation  for  impeaching  the  witness. 
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The  evidence  was  admitted  over  the  objection  of  counsel  for  de- 
fendant that  it  was  not  competent  for  the  state  to  impeach  its 
own  witness,  and  that  the  statement,  not  appearing  to  have  been 
made  in  the  presence  of  defendant,  was  hearsay.  Later  Stephens 
was  permitted  to  testify,  over  objection  on  the  same  ground,  that 
Kim  had  made  the  statement  embodied  in  the  question  put  to 
him.    Error  is  assigned  upon  these  rulings. 

Section  8022,  Revised  Codes,  provides :  * '  The  party  producing 
a  witness  is  not  allowed  to  impeach  his  credit  by  evidence  of  bad 
character,  but  he  may  contradict  him  by  other  evidence,  and  may 
also  show  that  he  has  made  at  other  times  statements  inconsistent 
with  his  present  testimony,  as  provided  in  section  8025."  In 
State  V.  Bloor,  20  Mont.  574,  52  Pac.  611,  this  court,  in  consider- 
ing this  provision,  said:  *'We  believe  that,  under  the  express 
terms  of  this  statute,  the  state  has  a  right  to  cross-examine  one 
of  its  own  witnesses  where  it  satisfactorily  appears  that  the  evi- 
dence has  taken  the  county  attorney  by  surprise,  and  is  contrary 
to  the  examination  of  such  witness  preparatory  to  the  trial, 
or  to  what  the  prosecuting  attorney  has  reason  to  believe  the 
witness  would  testify  to.  It  not  infrequently  happens  that  a 
witness  is  brought  under  the  influence  of  an  adverse  party,  and 
upon  the  trial  completely  deceives  the  party  calling  him.  When 
such  instances  arise  in  criminal  cases,  by  the  great  weight  of 
authority,  the  right  to  cross-examine  arises  as  one  necessary  for 
the  protection  of  the  rights  of  the  state  against  the  perjury  or 
evasion  of  an  unwilling  witness.''  The  admission  of  such  evi- 
dence is  always  attended  by  the  danger  that  the  declaration 
testified  to  by  tiie  impeaching  witness  will  be  accepted  as  inde- 
pendent evidence  of  the  statement  of  fact  embodied  in  it. 
(Greenleaf  on  Evidence,  sec.  444.)  Nevertheless  the  statute  de- 
clares it  admissible  whenever  the  circumstances  arising  in  the 
case  create  a  demand  for  it  in  order  to  protect  the  rights  of  the 
party  producing  the  witness.  It  appeared  that  the  witness  and 
the  defendant  were  on  terms  of  friendly  intimacy.  Upon  the 
record,  therefore,  we  cannot  say  that  the  court  abused  its  dis- 
cretion in  making  the  rulings  in  question.  An  instruction  lim- 
iting the  purpose  for  which  the  evidence  was  admitted  would 
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have  been  proper.  No  request  was  made  in  this  behalf,  however. 
In  the  absence  of  such  a  request,  the  court  cannot  be  put  in 
error  for  neglecting  to  give  it. 

It  appears  that  the  defendant  was  arrested  by  the  sheriff  at 
Poplar,  on  the  line  of  the  Oreat  Northern  Railway  in  Valley 
[4]  county.  The  defendant  was  at  the  station  when  the  train 
came  in  from  the  west.  Having  seen  the  sheriff  on  the  train, 
he  endeavored  to  escape  his  notice  by  running  rapidly  away. 
He  was  thereupon  pursued  and  arrested.  A  few  minutes  later 
one  Glenn  Robinson  was  also  arrested.  The  sheriff,  being  on  his 
way  to  Culbertson,  in  the  eastern  part  of  the  county,  took  both 
prisoners  with  him  on  the  train  and  thereafter  returned  with 
them  to  Glasgow,  the  county  seat.  On  the  way  to  Culbertson,  the 
defendant  stated  to  Robinson,  in  the  hearing  of  the  sheriff:  ^'I 
guess  1 11  get  about  ten  years  for  this,  but  if  I  ever  get  out,  I  '11 

get  even  with  the  s o         b s. ' '   The  sheriff  was  permitted 

to  testify  to  the  statement,  over  objection,  that  it  did  not  appear 
to  be  connected  in  any  way  with  the  arrest  of  the  defendant  upon 
the  charge  preferred  in  this  case,  and  was  therefore  immaterial. 
It  is  true,  as  counsel  says,  that  the  sheriff  did  not  at  that  time 
inform  the  defendant  of  the  charge  against  him ;  that  he  did  not 
even  have  a  warrant.  Yet  it  does  not  appear  that  there  was  any 
other  charge  upon  which  the  defendant  was  liable  to  arrest.  The 
inference  from  the  facts  appearing  in  the  record  is  that  there 
was  not.  The  statement  was  evidently  induced  by  the  arrest. 
Under  the  circumstances,  it  was  competent  to  go  to  the  jury, 
and  it  was  for  them  to  determine  whether  it  implied  a  sense 
of  resentment  for  what  the  defendant  took  to  be  an  unwarranted 
arrest,  with  the  attendant  inconvenience  resulting  therefrom  to 
him  or  whether  it  implied  a  consciousness  of  guilt.  (Staie  v. 
Lucey,  24  Mont.  295,  61  Pac.  994.)  There  was  no  error  in  the 
ruling. 

3.  While  counsel  admits,  or  rather  does  not  question,  the  suffi- 
ciency of  the  evidence  introduced  by  the  state  to  make  out  a 
prima  facie  case  of  gr^ilt,  he  argues  earnestly  that,  since  the 
evidence  introduced  by  the  defendant,  explanatory  of  his  posses- 
sion of  the  stolen  animal,  is  unimpeached  and  is  worthy  of  credit, 
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the  defendant  was  entitled  to  an  acquittal.  The  circnmstances 
pointing  to  defendant's  guilt  may  be  summarized  as  follows: 
The  home  of  defendant  is  in  Valley  county.  For  two  months 
prior  to  the  10th  of  July,  1911,  he  had  been  working  on  a  ranch 
near  Gillette,  Cook  county,  Wyoming.  About  July  15th  he  was 
seen  at  Gillette  by  the  witness  Sullivan,  who  then  had  the  horse 
picketed  on  some  vacant  lots  adjacent  to  his  residence.  The 
saddle  was  in  his  barn.  During  the  night  the  defendant  disap- 
peared, as  did  also  the  horse  and  saddle.  Sullivan  did  not  there- 
after know  of  their  whereabouts  until  he  learned  through  in- 
formation obtained  from  the  sheriff  of  Valley  county,  Montana. 
As  already  detailed,  he  and  thje  sheriff  found  the  horse  in  the 
possession  of  George  Earn,  and  the  saddle  in  the  possession  of 
the  brother,  Albert,  in  the  early  days  of  August.  At  that  time 
the  brand  on  the  horse  had  been  vented  by  a  bar  ritn  through  it. 
This  had  been  done  by  the  defendant  at  Kim's  request  at  the 
time  the  sale  was  made  to  him.  It  bore  evidence,  also,  of  hav- 
ing been  altered  prior  to  this  time,  and  after  it  had  disappeared 
from  the  possession  of  Sullivan.  No  explanation  of  this  was 
made  by  the  defendant  or  anyone  else.  To  this  may  be  added 
the  conduct  and  declaration  of  the  defendant  at  the  time  of  his 
arrest.  The  defendant  undertook  to  explain  his  possession  of 
the  horse  by  his  own  testimony  and  that  of  one  Ottenstror.  The 
two  had  gone  together  from  Valley  county  to  Gillette  in  April 
or  May,  1911.  Both  told  the  same  story,  viz.,  that  they  left 
Gillette  about  July  10,  making  their  way  to  Billings,  Montana, 
on  freight  trains,  spending  two  days  on  the  way ;  that  two  days 
later  they  went  to  Miles  City,  Montana,  traveling  as  before; 
that  the  defendant,  about  August  1  purchased  the  horse  and  sad- 
dle for  $125  from  some  person  he  did  not  know ;  that  Ottenstror 
also  purchased  a  horse ;  and  that  the  two  then  traveled  across  the 
country  on  horseback  to  Valley  county  to  Kirn's  place.  The  de- 
fendant stated  further  that  he  sold  the  horse  and  saddle  to  Eira 
on  the  day  after  his  arrival,  and  thereupon,  having  started  for 
Culbertson,  was  arrested  at  Poplar.  According  to  the  state- 
ment of  both  witnesses,  they  made  their  purchases  at  a  livery 
barn  in  Miles  City.    They  both  knew  the  name  of  the  proprietor. 
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Several  persons  were  present  at  tlie  time;  some  of  whom  were 
known  by  name  to  the  defendant.  No  witness  from  among  these 
persons  was  called  to  corroborate  the  story  told  by  them.  That 
the  horse  was  stolen  from  Sullivan  by  someone  does  not  admit 
of  doubt.  The  mere  possession  of  property  by  a  defendant  soon 
[6]  after  it  has  been  stolen  is  not  sufScient  of  itself  to  justify  his 
conviction.  (Territory  v.  Doyle,  7  Mont.  245,  14  Pac.  671; 
State  V.  Sullivan,  9  Mont.  174,  22  Pac.  1088.)  Yet  when  this 
fact  is  supplemented  by  circumstances  which,  left  unexplained, 
tend  to  show  that  the  possession  is  felonious,  the  burden  is  then 
cast  upon  the  defendant  to  adduce  evidence  to  rebut  the  prima 
facie  case  thus  made  out  against  him.  If  the  evidence  adduced 
by  him  is  satisfactory  to  the  jury,  or  sufftcient  to  raise  in  their 
minds  a  reasonable  doubt  of  his  guilt,  he  is  entitled  to  an  ac- 
quittal. In  a  given  case,  the  explanatory  evidence  may  be  so 
clear  and  satisfactory  as  to  justify  the  court  in  advising  or  direct- 
ing an  acquittal.  But,  speaking  generally,  the  evidence  in  such 
cases  presents  a  question  of  the  credibility  of  the  testimony  of  the 
defendant  himself  or  of  the  witnesses  testifying  in  his  behalf, 
which  it  is  the  exclusive  province  of  the  jury  to  determine.  It 
will  not  do  to  say  that  the  court  or  jury  must  accept  the  explan- 
atory statement  of  the  defendant  or  his  witnesses  as  conclusive. 
[6]  Though  the  statements  may  not  be  directly  contradicted 
or  impeached,  yet  they  may  be  inherently  improbable  when  ex- 
amined in  the  light  of  other  facts  and  circumstances  admitted 
or  proven.  {Mattock  v.  Ooughnour,  11  Mont.  265,  28  Pac.  301 ; 
State  V.  Trosper,  41  Mont.  442,  109  Pac.  858;  Quock  Ting  v. 
United  States,  140  U.  S:  417,  35  L.  Ed.  501, 11  Sup.  Ct.  Eep.  733 ; 
25  Cyc.  138;  12  Cyc.  486.)  It  is  true,  as  counsel  says,  that  the 
statements  of  the  defendant  and  Ottenstror  as  to  the  purchase 
in  Miles  City  are  not  contradicted  by  the  statement  of  any  other 
witness.  Yet  the  fact  that  Ottenstror  was  defendant's  intimate 
and  companion  throughout,  that  no  other  witness  was  produced 
to  testify  as  to  their  presence  in  Miles  City  and  the  purchases 
which  they  claim  to  have  made  there,  and  that  defendant's  con- 
duct at  the  time  of  his  arrest  was  such  as  to  justify  an  inference 
of  conscious  guilt  on  his  part,  so  far  discredited  these  statements 
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as  to  warrant  the  jury  in  disregarding  them  if  they  did  not  be- 
lieve them.  The  demeanor  of  the  witnesses  in  delivering  their 
testimony  may  have  been  snch  as,  in  the  judgment  of  the  jury, 
rendered  them  unworthy  of  credit. 

Some  reference  is  made  by  counsel  to  the  severity  of  the 
penalty  imposed  by  the  district  judge.  This  feature  of  the  case 
cannot  be  considered  by  this  court.  If  defendant  has  suffered 
wrong  in  this  behalf,  he  must  apply  for  relief  to  the  executive 
department  of  the  government,  which  alone  is  vested  with  power 
to  grant  a  commutation  of  sentence  or  a  pardon. 

The  judgment  and  order  are  afflbmed. 

Afflrm&d. 

Mb.  7ustiob  Smith  and  Mb.  Justice  Hollowat  concur. 


STATE,  Respondent,  v.  BOOTH,  Appellant. 

(No.  S,178.) 
(Snbmitted  October  30,  1912.    Decided  Noyember  14,  1912.) 

[127  Pac  1017.] 

Criminal  Law — Orand  Larceny — Livesiock — Idem  Sonans — In- 
formation — Ownership — Evidence — Sufficiency — Judicial  No- 
tice— Venus — Curing  Error. 

Giand  Lareenj — Idem  5onan>— Information — Snfficiencj. 

1.  fHie  fact  that  the  correct  name  of  the  owner  of  stolen  propertj 
was  "Kims"  instead  of  "Kim/'  as  charged  in  the  information,  held 
insufficient  to  warrant  a  reversal  of  the  judgment  of  conviction. 

Same — Ownership — Evidence — Sufficiency. 

2.  Evidence  examined  and  held  sufficient  to  justifj  the  Jury  in  the 
conclusion  that  ownership  of  certain  horses  alleged  to  have  been  stoles 
was  properly  laid  in  the  complaining  witness. 

game — ^I^lonious  "Taking" — Evidence — Suffidencj. 

3.  Defendant  traded  two  horses  to  K.,  who,  however,  left  them  on 
the  range  instead  of  taking  them  to  his  home.  Subsequently  the 
former  sold  them  to  Q.  and  assisted  the  latter  in  "getting  them  in" 
from  the  range,  whereupon  Q.  took  possession  of  them.  Evidence 
held  sufficient  to  show  a  "taking"  on  the  part  of  defendant. 

Same — Judicial  Notice— Location  of  Towns — ^Boundary  Lines. 

4.  The  court  takes  judicial  notice  of  the  location  of  towns  within  the 
•tato  with  refflrenee  to  their  distance  from  its  boundary  linea. 
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Same — ^Venne — Evidence — Sufficiency. 

5.  Evidence  held  sufficient  to  show  that  the  larceny  of  two  range 
horses  was  committed  in  the  county  (bounded  on  one  side  by  Canada 
and  on  another  by  North  Dakota)  in  which  defendant  was  placed  on 
trial. 

Same — Evidence — ^Exclusion — Curing  Error. 

6.  Alleged  error  in  refusing  to  allow  defendant  to  answer  a  question 
was  cured  by  the  reception  of  evidence  of  another  witness  covering 
the  same  subject. 

Appeal  from  District  Court,  Valley  County;  Frank  N.  Utter, 
Judge. 

Ira  M.  Booth  was  convicted  of  the  crime  of  grand  larceny,  and 
appeals  from  the  judgment  and  an  order  denying  his  motion  for 
a  new  trial.    Affirmed. 

Mr.  JR.  E.  O'Keefe,  for  Appellant,  submitted  a  brief,  and 
argued  the  cause  orally. 

Mr.  Albert  J.  Galen,  Attorney  General,  and  Mr.  J.  A.  Poore, 
Assistant  Attorney  Qeneral,  submitted  a  brief  in  behalf  of  the 
State. 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court 

The  defendant  was  convicted,  in  Valley  county,  of  the  larceny 
of  two  bay  geldings,  the  property  of  one  Henry  Kirns.  He 
appeals  from  the  judgment  and  from  an  order  denying  his 
motion  for  a  new  trial. 

The  evidence  justifies  the  following  corTclusions  of  fact:  That 
in  October,  1909,  Henry  Kirns  and  the  defendant  engaged  in  a 
so-called  horse  trade,  wherein  Kims  traded  to  the  defendant  two 
bay  geldings  each  branded  ''Cross  U"  on  the  right  thigh.  The 
horses  were  not  present  at  the  time  of  the  trade,  but  were  ''run- 
ning on  the  creek"  in  the  vicinity.  Kims  had  known  them  since 
they  were  colts.  After  the  trade,  Booth  said  to  Kims:  "When 
are  you  coming  down  and  get  your  two  cross  U  geldings  t" 
Kims  replied:  "Why,  I  will  get  them  in  the  spring  roundup." 
At  the  spring  roundup  he  was  unable  to  find  the  animals,  but 
about  September  1,  1910,  he  found  them  in  the  possession  of  one 
Ned  Quinn.    The  horses  had  been  sold  to  Quinn  by  the  defend- 
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ant,  without  the  consent  or  knowledge  of  Kirns.  Quinn  told  the 
defendant  that  Kirns  claimed  the  horses  and  asked  him  whether 
they  belonged  to  Kirns  or  him,  and  the  defendant  replied: 
''Them  two  horses  I  traded  to  Kirns,  but  he  has  been  getting 
smart  and  bragging,  and  I  am  going  to  beat  him  out  of  them. 
You  stick  to  those  horses.  I  want  you  to  stick  to  them.  You  are 
a  ward  of  the  government  and  so  is  Rosa  [Booth's  wife].  You 
say  you  bought  the  horses  from  Rosa."  During  the  trial  de- 
fendant asked  Quinn:  "What  are  you  going  to  testify  to! 
Quinn  replied:  ''I  ain't  going  to  say  anything  only  the  truth, 
to  which  defendant  rejoined:  **That  don't  sound  very  good. 
That  is  liable  to  send  me  over  the  road."  At  the  time  of  the 
purchase  of  the  geldings  by  Quinn  from  the  defendant,  the 
animals  were  at  or  near  Booth's  ranch.  The  latter  said  to  Quinn : 
"There  is  one  of  them,  and  the  other  one  is  out  there.  We  will 
get  them  in."  Quinn  testified:  "So  we  went  to  get  them  in,  and 
tied  them  up  and  I  took  them  home."  Albert  Kims  saw  one  of 
the  geldings  on  the  range  in  February,  1910,  at  which  time  the 
defendant  said  to  him,  pointing  out  the  horse:  "There  is  one  of 
the  cross  U  geldings  I  traded  to  your  father."  The  defendant 
told  the  witness  Eddie  Bear:  "I  have  traded  my  two  geldings 
I  got  from  old  man  Sears  to  Hen^y  Kims.  I  will  show  you  the 
horses  I  got  in  trade."  Bear  testified:  "He  showed  me  them 
two  bay  geldings  he  traded  to  Mr.  Kims."  Defendant  told  the 
witness  Shield:  "When  you  get  in  there  [at  a  hearing  before  the 
Indian  agent]  tell  him  that  Albert  Elirns  told  you  that  they  were 
doing  all  this  just  to  get  Booth  in  trouble.  I  will  give  you  five 
or  ten  dollars  if  you  will  swear  that  way."  Defendant  also  told 
Shield  in  October,  1910,  referring  to  the  two  cross  U  geldings: 
"I  own  them.  I  won  them  from  Kirns.  I  traded  them  to  Kirns, 
but  if  he  ain't  got  sense  enough  to  let  me  alone,  he  ain't  going 
to  get  them.  There  is  one  man  that  knows  about  those  horses 
and  his  name  is  Logan  Walker.  If  he  gives  me  away,  it  is  all  off 
with  me." 

1.  The  first  contention  of  the  appellant's  counsel  is  that  the 
[1]  state  failed  to  prove  property  in  the  person  named  as  owner 
in  the  information,  to-wit,  Henry  Kim,  because  it  developed  at 
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the  trial  that  his  name  was  Henry  Kims.    There  is  not  any  merit 
in  this  point.    The  names  are  practically  identical. 

2.  Again,  it  is  contended  that  neither  property  nor  possession 
were  shown  to  have  been  in  Eirns  at  the  time  of  the 
[2]  alleged  asportation  by  Booth.  There  was  testimony  on  the 
part  of  two  relatives  of  the  defendant,  his  wife  and  his  father 
in  law,  that  the  geldings  belonged  to  Mrs.  Booth,  but  under  the 
circumstances  the  jurors  were  under  no  obligation  to  believe 
it.  (See  State  v.  WiUette,  ante,  p.  326.)  The  evidence  hereto- 
fore quoted  shows  that  Booth  claimed  to  own  the  geldings,  treated 
them  as  his  property,  referred  to  them  as  his,  and  traded  them 
to  Eirns,  retaining  the  proceeds  of  the  trade.  Under  these  cir- 
cumstances, we  think  the  jury  was  justified  in  concluding  that 
ownership  was  properly  laid  in  Kirns.  {State  v.  Van,  44  Mont. 
374,  120  Pac.  479.)  It  is  a  significant  fact  that  the  alleged  bill 
of  sale  from  Sears,  the  father  of  Mrs.  Booth,  to  her,  for  the 
geldings,  was  executed  two  months  after  the  trade  between  Kirns 
and  Booth. 

3.  There  was  a  question  of  fact  in  the  case  as  to  whether  Booth 
traded  the  two  geldings  referred  to  and  described  by  Kims, 
or  two  others,  which  he  claimed  to  own,  but  that  question  was 
settled  against  the  defendant  by  the  verdict. 

4.  We  think  there  was  sufficient  evidence  that  the  defendant 
took  the  animals  from  the  possession  of  Kirns.  In  October,  1909, 
the  latter  had  stated  to  the  defendant  that  he  would  leave  them 
[3]  where  they  were  until  the  spring  roundup.  In  May,  1910, 
defendant  said  to  Quinn,  referring  to  the  animals:  ''There  is  one 
of  them,  and  the  other  one  is  out  there.  We  will  get  them  in." 
Thereupon  the  defendant  and  Quinn  got  them  in  and  tied  them 
up  and  Quinn  took  them  home.  We  regard  this  as  sufficient 
proof  of  a  ''taking"  on  the  part  of  the  defendant. 

5.  There  is  evidence  in  the  record  that  Booth's  ranch,  where 
the  crime  was  committed,  is  three  or  four  miles  north  of  Pop- 
lar, Montana,  and  we  take  judicial  notice  that  Poplar  is  far 
[4]  more  than  that  distance  from  the  Canadian  or  North 
Dakota  boundary  lines.  There  is  no  merit  in  the  contention  that 
Quinn  and  Booth  may  have  gone  outside  of  Valley  county  to  get 

4«  Mont.— 22 
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[6]  the  animals.  Booth  himself  testified  that  they  ranged  on 
and  near  his  ranch,  and  at  the  time  of  the  taking  he  was  able, 
from  where  he  stood,  on  the  ranch,  to  point  out  one  of  the 
animals;  and  it  is  a  reasonable  conclusion,  from  the  evidence, 
that  the  other  was  near  by. 

6.  Finally,  it  is  contended  that  the  court  erred  in  refusing  to 
allow  the  defendant  to  answer  this  question:  ''Do  you  know 
[6]  whether  or  not  the  geldings  mentioned  in  the  bill  of  sale  are 
the  geldings  involved  in  this  prosecution  Y"  If  this  ruling  was 
error,  the  error  was  cured  by  the  reception,  without  objection,  of 
this  testimony  of  Louis  Sears:  ''I  know  the  horses  that  Mr. 
Booth  was  arrested  over.  I  sold  them  to  my  daughter  Rosy 
Booth.  I  gave  Rosy  Booth  a  bill  of  sale  of  these  horses.  That  is 
my  signature:  'Louis  Sears.'  "  (Whereupon  the  bill  of  sale  was 
received  in  evidence.) 

We  find  no  reversible  error  in  the  record.  The  judgment  and 
order  are  aflbmed, 

^AffiftMd. 

Mb.  Chisp  Justice  Bbantly  and  Mb.  7ustioe  Hollowat 
concur. 


PHILLIPS,  Respondent,  v.  BUTTE  JOCKEY  CLUB  &  FAIR 

ASSN.,  Appellant. 

(No.  3,176.) 
(Submitted  Oetober  29,  1912.    Decided  November  14,  1912.) 

[127  Pac.  1011.] 

Personal  Injuries — Places  of  Amusement — Racecourses — Safety 
of  Patrons — Measure  of  Duty  of  Owner — Complaint — Insuffi- 
ciency. 

1.  The  measure  of  duty  which  the  owner  of  a  place  of  amusement, 
euch  as  a  racecourse,  owes  to  his  patron  who  pays  for  the  privilege 
of  witnessing  races,  as  regards  the  tatter's  safety  from  injury,  is  that 
of  ordinary  care;  therefore,  a  complaint  which  did  Bot  allege  facts 
showing  that  defendant  association  had  notice— -either  actual  or  im* 
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plied — of  defects  in  a  vtairwaj  leading  to  its  grand  stand  (a  nail  pro- 
trading  about  an  inch  from  a  step  and  a  broken  board  in  tbe  floor  of 
a  landing),  which  were  alleged  to  have  caused  plaintiff's  fall  and  at- 
tendant injury,  failed  to  state  facts  si^cient  to  constitute  a  cause  of 
action. 

Appeal  from  District  Court,  Silver  Bow  County;  John  B. 
McCleman,  Judge. 

Action  by  Mrs.  O.  Phillips  against  the  Butte  Jockey  Club  and 
Fair  Association  to  recover  damages  for  personal  injuries.  From 
a  judgment  for  plaintiff  and  an  order  denying  it  a  new  trial, 
defendant  appeals.    Beversed  and  remanded. 

Mr,  Frank  C.  Walker,  and  Messrs.  Lamb  dk  Walker,  submitted 
a  brief  in  behalf  of  Appellant;  oral  argument  by  Mr.  Framk  C. 
Walker,  and  Mr.  Lamb. 

It  is  the  duty  of  the  owner  of  a  racetrack  or  fair  grounds  to 
exercise  reasonable  or  ordinary  care  to  the  end  of  keeping  said 
premises  safe  for  the  benefit  of  those  who  come  upon  them  by 
his  invitation,  and  if  any  injury  is  occasioned  by  the  unsafe 
condition  of  the  premises  which  is  known  to  him  and  not  to 
them,  and  which  he  negligently  suffered  to  exist,  and  has  given 
them  no  notice  of,  he  is  liable  for  any  damages  sustained. 
(Thompson  on  Negligence,  985;  Bennett  v.  Louisville  N.  B.  B. 
Co,,  102  U.  S.  577,  26  L.  Ed.  235 ;  Lunt  v.  P,  &  P.  Co.,  48  Colo. 
316,  21  Ann.  Cas.  492,  110  Pac.  203.)  Plaintiff's  complaint  is 
vitally  defective  in  that  it  fails  to  allege  any  fact  or  facts  from 
which  it  could  be  deduced  that  defendant  failed  to  exercise 
reasonable  or  ordinary  care  to  the  end  of  keeping  its  premises 
safe  for  the  benefit  of  those  who  came  upon  them  by  its  invita- 
tion. The  mere  fact  that  a  nail  or  spike  was  permitted  to  be 
and  protrude  out  of  and  above  a  board  upon  defendant's  stairs 
does  not  lead  us,  by  any  method  of  reasoning,  to  the  conclusion 
that  the  defendant  did  not  exercise  reasonable  or  ordinary  care 
in  keeping  its  premises  safe.  (See  Jennings  v.  Tompkins,  180 
Mass.  302,  62  N.  E.  265 ;  Nephler  v.  Woodward,  200  Mo.  179,  98 
S.  W.  488.)  Negligence  of  the  person  conducting  a  public  ex- 
hibition of  horseracing  cannot  be  presumed  from  the  mere  fact 
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that  a  spectator  was  injured  by  a  runaway  horse  while  in  the 
place  reserved  for  spectators.  (Hart  v.  Washington  Park  Club, 
157  111.  9,  48  Am.  St.  Rep.  298,  29  L.  R.  A.  492,  41  N.  E.  620.) 

Further,  the  complaint  is  defective  in  that  it  does  not  allege 
that  the  defendant  knew  of  the  existence  of  the  defect,  if  any 
defect  existed.  (Cousineau  v.  Muskegon  Traction  &  Light  Co., 
145  Mich.  314,  108  N.  W.  720 ;  Selinas  v.  Agricultural  Society, 
60  Vt.  249,  6  Am.  St.  Rep.  114,  15  Atl.  117;  Kelly  v.  New  York 
c&  S,  P.  B,  Co.,  11  Cent.  Rep.  874,  109  N.  Y.  44, 15  N.  E.  879.) 

The  defendant  owed  to  the  plaintiff  the  same  duty  to  main- 
tain its  premises  in  a  reasonably  safe  condition  that  is  imposed 
upon  a  municipality  with  reference  to  public  streets.  A  correct 
and  complete  statement  of  the  law  in  such  cases  is  found  in 
Thompson  on  Negligence,  section  5966.  (28  Cyc.  1362;  Dillon 
on  Municipal  Corporations,  5th  ed.,  sec.  1718;  Leonard  v.  City 
of  Butte,  25  Mont.  410,  65  Pac.  425.) 

The  defendant  is  not  liable  for  the  unsafe  condition  of  those 
parts  of  the  premises  not  intended  for  visitors,  and  unless  it  is 
alleged  that  plaintiff  was  in  that  portion  of  the  premises  set  out 
for  spectators,  no  liability  exists  for  injuries  sustained.  (See 
Thompson  on  Negligence,  sees.  988,  989 ;  Murray  v.  McLean,  57 
111.  378;  Zoebisch  v.  TarbeU,  10  Allen  (Mass.),  385,  87  Am.  Dec. 
660.) 

For  Respondent,  there  was  a  brief  by  Messrs.  McCaffery  A 
Tyler,  and  oral  argument  by  Mr.  McCaffery. 

As  the  owner  of  a  place  of  amusement  to  which  the  public 
are  invited,  upon  the  payment  to  it  of  an  admission  fee,  the 
appellant  was  charged  with  the  positive  aflSrmative  duty  to  know 
that  the  premises  were  safe  for  the  use  of  the  public,  and  it  will 
not  be  exonerated  because  it  had  no  precise  knowledge  of  the 
defective  condition  of  the  place  to  which  it  invited  the  public. 
(See  38  Cyc.  268;  28  Am.  &  Eng.  Ency.  of  Law,  p.  12b ,  Francies 
v.  Cockrell,  L.  R.  5  Q.  B.  184;  Currier  v.  Boston  Music  HaU 
Assn.,  135  Mass.  414;  Butcher  v.  Hyde,  10  Misc.  Rep.  275,  30 
N.  T.  Supp.  1073 ;  Fox  v.  Buffalo  Park,  21  App.  Div.  321,  47 
N.  Y.  Supp.  788 ;  Lusk  v.  Peck,  132  App.  Div.  426,  199  N.  Y.  546, 
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16  N.  T.  Supp.  1051,  affirmed  in  93  N.  E.  377 ;  WiUiams  v.  Minr 
eral  City  Park  Assn,,  128  Iowa,  32,  111  Am.  St.  Rep.  184,  5  Ann. 
Caa.  924,  1  L.  E.  A.,  n.  s.,  427,  102  N.  W.  783.)  In  the  ease  of 
one  conducting^  a  place  of  amusement,  he  is  ''under  a  continuing 
duty  of  in^rpection  to  see  that  it  is  reasonably  safe  for  the  protec- 
tion of  those  whom  he  invited  to  come  to  it."  (1  Thompson  on 
Negligence,  sec.  996.) 

The  business  conducted  by  the  appellant  is  a  nuisance,  and  is 
permitted  by  legislative  authority  for  a  period  of  thirty  days  in 
counties  of  the  first  class.  Appellant  was  carrying  on  a  place 
of  gambling,  and  that  is  per  se  a  nuisance.  It  was  so  alleged 
in  the  complaint,  and  no  authorization  therefor  was  pleaded  by 
appellant,  which  is  necessary.  (1  Thompson  on  Negligence, 
sec.  9.)  While  it  is  not  pleaded  and  therefore  is  not  available 
as  a  defense,  it  may  be  said  the  appellant  conducted  its  betting 
upon  horseraces  by  legislative  authority.  But  this  privilege 
given  to  appellant  to  make  money  should  not  be  enlarged  to  an 
immunity  from  damages  for  injuries  sustained  by  one  through 
its  carelessness. 

''Where  the  legislature  or  a  municipal  council  grants  rights  to 
individuals  to  be  exercised  for  their  private  benefit  and  profit, 
though  for  the  accommodation  of  the  public,  the  principle  of 
the  common  law  attached  to  the  grant  the  implication  that  if, 
in  exercising  it,  although  without  negligence,  they  damnify  third 
persons,  they  must  pay  damages.*'  (1  Thompson  on  Negligence, 
sec.  9 ;  see,  also,  Larson  v.  Ring,  43  Minn.  88,  44  N.  W.  1078 ; 
Baltimore  &  P.  R.  Co.  v.  First  Baptist  Church,  108  U.  S.  317,  27 
L.  Ed.  739,  2  Sup.  Ct.  Eep.  719.) 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  is  an  action  for  damages  for  personal  injuries.  The 
Butte  Jockey  Club  and  Pair  Association  is  a  private  corpora- 
tion which  conducts  a  place  of  amusement  at  Butte,  where,  dur- 
ing a  certain  season  of  each  year,  horseraeing  for  premiums  or 
purses  is  carried  on,  and  to  which  the  public  generally  is  invited 
and  an  admission  fee  charged.    Within  the  inclosure  of  the  race- 
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coarse,  tlie  association  has  an  amphitheater  or  grand  stand  with 
raised  seats  tor  the  accommodation  of  its  patrons.  In  order 
to  reach  these  seats  certain  stairways  lead  from  the  ground  to 
the  grand  stand.  On  August  18,  1910,  while  the  race  meeting 
for  that  year  was  being  conducted  by  the  association,  thia  plain- 
tiff accepted  the  invitation  extended  to  the  public  generally  to 
attend  on  that  day,  paid  her  admission  fee,  and  took  a  seat  in 
the  grand  stand.  In  attempting  to  leave  it,  she  started  to  de- 
scend the  most  westerly  stairway,  when  she  fell  to  the  first  land- 
ing and  sustained  certain  injuries  of  which  she  complains.  She 
alleges  that  the  cause  of  her  fall  was  a  large  nail  protruding  an 
inch  or  more  upward  through  the  step  of  the  stairway  upon 
which  her  clothes  caught,  and  that  her  injuries  resulted  from  the 
fall  and  from  alighting  upon  a  broken  board  in  the  floor  on  the 
first  landing.  She  undertakes  to  charge  negligence  on  the  part 
of  the  defendant  in  permitting  the  nail  to  protrude  from  the 
step  of  the  stairway  and  the  broken  board  to  remain  in  the 
floor  of  the  landing.  It  is  alleged  that  the  defendant  negli- 
gently permitted  these  defects  to  remain  ''for  a  considerable 
period  of  time"  before  the  day  of  the  injury,  ''and  at  the  time 
of  said  injury,  and  long  prior  thereto,  defendant  knew  of  the 
defective  condition  of  the  said  stairs."  The  defendant  chal- 
lenged the  sufficiency  of  the  complaint  by  demurrer  and  by  an 
objection  to  the  introduction  of  any  evidence.  Its  answer  is  a 
denial  of  any  negligence  on  its  part.  The  trial  resulted  in  a 
verdict  and  judgment  in  favor  of  plaintiff,  and,  from  the  judg- 
ment  and  an  order  denying  it  a  new  trial,  the  defendant  has 
appealed.  Only  two  questions  are  presented,  and  only  one  of 
these  need  be  determined  at  this  time.  It  is :  Does  the  complaint 
state  a  cause  of  action!  The  facts  of  the  case  present  a  ques- 
tion altogether  new  in  this  state  and  one  somewhat  difficult  of 
solution,  since  there  is  a  decided  conflict  in  the  decisions  from 
other  states  where  similar  questions  have  arisen.  In  order  to 
determine  whether  the  complaint  states  a  cause  of  action,  it  is 
necessary,  first,  to  determine  the  principal  question,  What  is  the 
measure  of  duty  which  the  owner  of  a  place  of  amusement,  such 
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as  a  racecourse,  owes  to  his  patron  who  comes  thereto  at  his 
mvitation  and  who  pajrs  for  the  privilege  f 

That  the  owner  is  not  an  insurer  of  the  safety  of  his  patrons 
the  authorities  are  all  agreed,  but  beyond  this  there  is  an  ir- 
reconcilable conflict.  Two  classes  of  cases  are  to  be  found.  In 
the  first  are  those  cases  holding  that  the  relationship  between 
the  owner  of  the  grand  stand  and  his  patron  is  analogous  to 
that  existing  between  a  carrier  and  passenger  for  hire,  and  in 
the  second  class  are  those  cases  holding  that  the  duty  of  the 
owner  of  the  grand  stand  to  his  patrons  is  measured  by  the 
standard  of  ordinary  care.  If  the  rule  announced  by  the  first 
class  of  cases  above  is  to  be  adopted  here,  then  this  complaint  is 
suflBcient  under  all  the  authorities;  if,  however,  the  duty  of  the 
grand  stand  owner  is  to  be  measured  by  the  standard  of  ordinary 
care,  the  complaint  does  not  state  a  cause  of  action  under  the 
former  decision  of  this  court  and  the  holding  of  other  courts 
generally. 

The  courts  which  have  attempted  to  draw  an  analogy  between 
the  relationship  of  the  owner  of  a  racecourse  and  his  patron 
who  pays  for  the  privilege  of  witnessing  a  race,  and  that  exist- 
ing between  a  common  carrier  and  a  passenger  for  hire,  have 
experienced  the  greatest  difficulty  in  formulating  any  reason  for 
their  position,  and  apparently  equally  as  great  difficulty  in  stat- 
ing the  rule  to  which  they  adhere.  A  case  generally  cited  by 
the  courts  of  the  first  class  above  as  the  leading  case  of  that  class 
is  Frondes  v.  CockreU,  L.  B.  5  Q.  B.  184,  involving  facts  some- 
what similar  to  those  before  us  in  the  present  instance.  In  the 
English  case  the  grand  stand  was  erected  by  an  independent 
contractor,  but  so  negligently  built  that  a  part  of  it  fell,  result- 
ing in  injury  to  the  plaintiff  who  had  paid  an  admission  fee  to 
witness  steeple-chase  races.  It  was  found  that  the  defendant 
himself  was  without  fault,  and  the  only  question  for  decision 
was  whether  he  was  to  be  held  for  the  negligence  of  the  in- 
dependent contractor.  The  court  of  queen's  bench  held  that 
he  was  liable.  In  the  course  of  the  opinion  it  is  said:  "The 
nearest  analogy  to  this  case  seems  to  be  afforded  by  that  of  car- 
riers of  passengers.    The  carrier  is  paid  for  providing  the  means 
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of  transporting  the  passengers  from  place  to  place.  The  defend- 
ant received  payment  for  providing  the  means  of  supporting 
the  spectator  at  a  particular  place.  This  distinction  does  not  ap- 
pear to  give  rise  to  any  difference  in  principle  between  the  con- 
tract to  be  implied  in  the  one  case  and  the  other  as  to  the  safety 
of  the  means  provided  for  carriage  or  support.'*  And  again: 
^'We  have  already  stated  that  we  consider  the  same  reasoning 
which  is  applicable  to  the  case  of  a  carrier  of  passengers  is  ap- 
plicable to  the  case  of  a  person  who,  like  the  plaintiff,  provides 
places  for  spectators  at  races  or  other  exhibitions."  But  a 
reading  of  the  entire  opinion,  in  the  light  of  the  single  question 
before  the  court  for  determination,  discloses  that  the  English 
court  was  speaking  of  the  liability  of  the  grand  stand  owner  for 
the  negligence  of  an  independent  contractor  when  it  sought  to 
draw  the  analogy  to  the  relationship  of  a  carrier  to  its  passen- 
ger, and  was  not  considering  and  did  not  determine,  that  the 
same  degree  of  care  is  required  generally  in  caring  for  the  safety 
of  the  patron  as  is  demanded  in  favor  of  the  passenger  for  hire. 
The  rule  at  common  law  was  the  same  as  that  declared  by  our 
Codes.  Section  5300  reads  as  follows:  **A  carrier  of  persons 
for  reward  must  use  the  utmost  care  and  diligence  for  their  safe 
carriage,  must  provide  everything  necessary  for  that  purpose, 
and  must  exercise  to  that  end  a  reasonable  degree  of  skill." 
{Taillon  v.  Hears,  29  Mont.  161,  1  Ann.  Cas.  613,  74  Pac.  421.) 
That  rule  was  applied  in  proper  cases  by  the  English  courts ; 
but  in  Francies  v.  CockreU,  above,  the  court  determined  that  the 
duty  of  the  grand  stand  owner  to  his  patron  for  hire  is  to  be 
measured  by  the  standard  of  ordinary  care,  instead  of  the  stand- 
ard  of  the  utmost  care,  as  declared  by  our  statute  above  and  by 
the  rule  of  the  common  law. 

Referring  to  the  case  of  Francies  v.  Cockrell,  Thompson  in  his 
work  on  Negligence,  says:  "A  good  expression  of  the  rule  of 
liability,  applicable  in  such  cases,  is  found  in  an  English  case  to 
the  effect  that  the  proprietor  of  such  a  structure  is  not  a  war- 
rantor or  insurer  that  it  is  absolutely  safe,  but  that  he  impliedly 
warrants  that  it  is  safe  for  the  purpose  intended,  save  only  as 
to  those  defects  which  are  unseen,  unknown  and  undiscoverable — 
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not  only  unknown  to  himself,  but  undiscoverable  by  the  exercise 
of  any  reasonable  skill  and  diligence,  or  by  any  ordinary  and 
reasonable  means  of  inquiry  and  examination."  But  in  the  very 
same  paragraph  he  announces  the  rule  as  follows:  ''The  duty 
assumed  by  the  owner  of  places  to  which  the  public  thus  resort  in 
large  numbers  is  manifestly  analogous  to  that  which  the  law 
imposes  upon  carriers  of  passengers.  Nevertheless  it  has  been 
measured  by  the  standard  of  ordinary  care.  Doubtless  the  true 
theory  is  that  such  persons  assume  the  obligation  of  exercising 
reasonable  care,  and  that  what  will  be  reasonable  care  will  be  a 
degree  of  care  proportioned  to  the  danger  incurred  and  to  the 
number  of  persons  who  will  be  subjected  to  that  danger."  (1 
Thompson  on  Negligence,  sec.  996.) 

Fox  V.  Buffalo  Park,  21  App.  Div.  321,  47  N.  Y.  Supp.  788, 
is  another  case  frequently  relied  upon  as  sustaining  the  doctrine 
for  which  the  respondent  in  the  present  case  contends.  In  that 
case  negligence  was  charged  in  the  original  construction  of  the 
grand  stand,  and  Green,  J.,  apparently  voiced  the  sentiments  of 
the  court  in  declaring  that  the  fall  of  the  stand  was  prima  facte 
evidence  of  negligence,  but  in  the  next  sentence  he  says:  *'The 
defendant  was  under  obligation  to  maintain  the  structure  in  a 
reasonably  safe  condition  and  fit  for  the  purposes  for  which  it 
was  let  so  far  as  the  exercise,  of  reasonable  care  and  skill  could 
make  it  so." 

These  confusing,  conflicting  and  contradictory  statements 
fairly  illustrate  the  difficulties  confronting  the  courts  and  text- 
writers  in  attempting  to  draw  an  analogy  between  the  duty 
owed  by  the  grand  stand  owner  to  his  patrons  and  that  of 
the  common  carrier  to  a  passenger  for  hire.  In  fact,  there  is  not 
anything  whatever  in  the  situation  of  the  parties  to  warrant  the 
conclusion  that  the  same  measure  of  duty  is  demanded.  The  pas^ 
senger  on  board  a  car  of  a  rapidly  moving  train  entirely  under  the 
management  and  control  of  the  railway  officials  finds  himself 
utterly  helpless.  He  cannot  direct  the  action  of  the  engineer, 
conductor,  train  dispatcher,  or  other  officials  operating  the  train. 
He  cannot  with  safety  leave  the  train  while  it  is  in  motion.  He 
has  no  option  except  to  choose  between  jumping  from  the  train 


346  Phillips  v.  Buttb  btc.  Faib  Assn.      [Oct.  T.  '12 

while  in  motion,  and  thus  inviting  injury  on  the  one  hand,  or 
awaiting  the  result  of  impending  accident  on  the  other ;  and  it  is 
because  of  the  unequal  opportimities  of  the  passenger  and  the 
carrier  officials,  as  well  as  the  inherent  risk  in  the  business,  that 
the  law  exacts  of  the  carrier  the  highest  degree  of  care.  But 
the  position  of  the  passenger  does  not  bear  any  analogy  to  that  of 
the  racecourse  patron  ascending  or  descending  the  stairway  of  a 
grand  stand.  The  patron's  situation  is  not  different  from -that 
of  the  pedestrian  traversing  the  city  sidewalks,  or  a  business  man 
entering  a  railway  depot  to  obtain  information.  Indeed,  we 
think  there  cannot  be  a  single  valid  reason  suggested  for  exacting 
from  the  grand  stand  owner  any  higher  degree  of  care  than  is 
demanded  from  individuals  generally  in  dealing  with  kindred 
questions,  and  this  view  haa  the  support  of  the  decided  weight  of 
authority  as  well  as  reason. 

A  leading  case  holding  to  this  view  and  rejecting  the  theory 
that  there  is  a  close  analogy  between  the  relationship  of  the  grand 
stand  owner  and  his  patron,  and  that  existing  between  the  car- 
rier and  passenger  for  hire,  is  Williams  v.  Mineral  City  Park 
Assn.,  128  Iowa,  32,  111  Am.  St.  Bep.  184,  5  Ann.  Gas.  924,  1  L. 
B.  A.,  n.  s.,  427,  102  N.  W.  783,  where  the  cases  are  reviewed  at 
length.  The  conclusion  reached  is  fully  sustained  by  the  decided 
weight  of  the  authorities,  and  the  other  cases  need  not  be  consid- 
ered. The  Iowa  court  said : '' As  bearing  upon  the  degree  of  care 
which  the  law  imposes  upon  the  owners  and  managers  of  exhibi- 
tions and  places  of  amusement,  the  decided  cases  are  not  numer- 
ous, but,  so  far  as  the  courts  have  expressed  themselves,  it 
appears  to  be  settled  that  reasonable  care  in  such  cases  is  the 
measure  of  duty.  We  are  therefore  not  prepared  to  accept  coun- 
sel's contention,  when  'plaintiff  placed  her  person  in  defendant's 
hands  for  a  consideration,'  it  created  'a  sort  of  bailment,  just  as 
if  she  had  placed  herself  in  a  railroad's  hands  as  passenger.' 
It  would  require  too  much  ingenuity  to  adjust  the  law  of  bail- 
ments to  the  implied  contract  which  arises  between  the  propri- 
etor of  a  place  of  public  amusement  and  the  visitor  who  attends 
such  place  upon  the  proprietor's  invitation ;  and  the  undertaking 
of  such  a  proprietor  is  not  so  similar  to  that  of  a  common  carrier 
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of  passengerg  as  to  call  for  an  application  of  the  same  rule  of 
responsibility." 

Our  eondnsion  is  that  the  duty  which  the  defendant  owed  to 
plaintiff  is  to  be  measured  by  the  standard  of  ordinary  care  [38 
Cyc.  269] ;  and,  this  being  so,  the  complaint  fails  to  state  facts 
[1]  sufficient  to  constitute  a  cause  of  action  under  the  decision  of 
this  court  in  McEnaney  y.  CUy  of  Suite,  43  Mont.  526,  117  Pac. 
893.  It  was  necessary  to  state  facts  showing  that  the  defendant 
had  notice,  actual  or  implied,  of  the  defects.  There  is  not  any 
claim  that  the  defects  mentioned  were  defects  in  the  original  con- 
struction of  the  grand  stand.  Howeyer  difficult  it  may  be  to  draw 
a  distinction  between  ordinary  care  and  utmost  care,  or  to  apply 
the  rule  of  law  in  each  instance,  the  court  cannot  oyerlook  the 
fact  that  such  distinction  is  recognized  by  the  law,  for  the  differ- 
ent rules  exist  by  yirtue  of  statute,  and  the  distinction  is  em- 
phasized by  direct  reference  to  their  application  to  the  case  (1) 
of  a  carrier  and  a  gratuitous  passenger  Bey.  Codes,  sec.  5299), 
and  (2)  of  a  carrier  and  a  passenger  for  hire  (section  5300, 
aboye). 

The  judgment  and  order  are  reyersed  and  the  cause  is  re- 
manded for  further  proceedings. 

Reversed  and  remanded. 

Mb.  Chief  Justice  Brantlt  and  Mb.  Justice  Smith  concur. 
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STATE  EX  REL.  KOHL,  Relator,  v.  DISTRICT  COURT  bt  al.. 

Respondents. 

(No.  3,252.) 
(Submitted  November  2,  1912.    Decided  November  19,  1912.) 

[128  Pac.  582.] 

Dismissal  of  Action — Default  Judgment — Failure  to  Enter-^ 
Duty  of  Court — Duty  of  Clerk-^Directory  Statute — Manda- 
mus, 

DiBmissal  of  Action — Befanlt  Judgment — Failure  to  Enter — ^Duty  of  Court 
— Mandamus, 

1.  It  is  only  after  verdict,  or  final  submission  equivalent  thereto,  that 
a  cause  may  be  dismissed  for  failure  to  have  judgment  entered  for 
more  than  six  months  (Sev.  Codes,  subd.  6,  sec.  6714),  and  since,  in 
case  of  a  default,  final  submission  has  not  been  reached  until  formal 
entry  thereof,  therefore,  where  no  such  formal  entry  had  been  made, 
there  was  no  final  submission,  and  mandaiMAi  does  not  lie  to  compel  the 
district  court  to  dismiss  the  cause. 

Same — ^Duty  of  Clerk — ^Di^ectory  Statute. 

2.  The  provision  of  subdivision  2  of  section  6719,  Revised  Codes,  that 
the  clerk  of  the  district  court  must,  in  the  actions  therein  mentioned, 
enter  the  default  of  the  defendant  upon  his  failure  to  answer,  demur 
or  appear  specially  within  the  time  provided  by  law,  is  directory,  not 
mandatory. 

Original  application  by  Qus  J.  Kohl  for  writ  of  mandate  to 
compel  the  district  court  of  Silver  Bow  county  and  one  of  its 
judges  to  enter  an  order  dismissing  a  certain  cause.    Dismissed. 

Messrs,  Binnard  &  Rodger,  for  Relator,  submitted  a  brief; 
Mr,  Binnard  argued  the  cause  orally. 

The  burden  of  prosecuting  the  action  in  the  district  court  was 
upon  the  plaintiff,  and  the  defendant  was  under  no  duty  to  do 
anything  in  the  action.  {KuhU  v.  Hawkett,  89  Cal.  638,  27 
Pac.  57.)  The  statute  imposes  upon  the  clerk  the  duty  of  enter- 
ing the  default  and  imposes  upon  the  plaintiff  the  duty  to  obtain 
a  judgment  within  six  (6)  months  after  that  time.  Now,  if  the 
defendant  is  under  no  obligation  to  act  in  the  matter  as  held  by 
the  California  court  and  this  court  {State  v.  District  Court,  37 
Mont.  298,  96  Pac.  337),  then  the  case  comes  to  a  termination  if 
the  plaintiff  does  not  obtain  the  judgment.  {Vrooman  y.  Li  Po 
Tai,  113  Cal.  302,  45  Pac.  470.)     The  supreme  court  of  Califor- 
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nia,  passing^  upon  a  statute  somewhat  similar  to  section  7  of  our 
Act,  held  that  there  could  be  no  consent  to  a  continuance  of  the 
action,  and  that  the  action  must  be  dismissed  under  the  circum- 
stances. Section  2  of  the  Act  now  under  consideration  by  the 
court  requires  the  clerk  to  enter  the  default  of  the  defendant, 
and  provides  that  thereafter  the  plaintiff  shall  apply  for  a  judg- 
ment in  the  court.  When  may  the  plaintiff  apply  t  Certainly  it 
must  be  within  the  six  (6)  months  following. 

The  law  imposes  upon  the  clerk  the  duty  to  enter  the  default. 
This  was  for  the  benefit  of  the  plaintiff.  The  defendant  was 
entitled  to  rely  on  the  doing  of  the  duty.  He  is  in  no  way  re- 
sponsible for  the  clerk's  failure  to  act.  Besides,  the  clerk's 
failure  to  act  is  of  no  consequence,  since  the  plaintiff  might,  at 
any  time  within  the  six  months  after  the  time  when  the  clerk 
should  have  acted,  apply  to  the  court  for  judgment,  and  if  the 
court  had  rendered  judgment  without  any  default  having  been 
entered  by  the  clerk,  the  judgment  would  have  been  just  as  valid 
notwithstanding  no  default  was  entered.  {Drake  v.  Duvemck, 
45  Cal.  462.)  After  the  expiration  of  six  months,  defendant  had 
the  absolute  right  to  have  the  action  dismissed.  The  fact  that 
he  did  not  ask  to  have  it  dismissed  implies  no  negligence  on  his 
part,  nor  does  it  give  rise  to  any  right  on  the  part  of  the  plain- 
tiff or  the  court  in  the  matter. 

It  was  the  duty  of  the  court  of  its  own  motion  to  dismiss  for 
want  of  prosecution.  The  situation  of  the  action  was  that  the 
plaintiff  was  not  entitled  after  the  lapse  of  time  to  further  prose- 
cute it.  It  became,  as  between  him  and  the  defendant,  as  though 
no  action  had  ever  been  brought.  The  failure  of  the  clerk  to 
perform  an  act  which  is  mandatory  compels  the  court  to  hold 
the  act  to  have  been  performed.  It  would  not  justify  the  plain- 
tiff in  claiming  that  he  had  gained  any  right,  without  the  doing 
of  the  act,  which  he  would  not  have  secured  had  the  act  been 
done. 

The  statute  under  consideration  makes  no  distinction  between 
legal  and  equitable  actions;  moreover,  equity  requires  things  to 
be  done  promptly.    It  will  often  refuse  relief  where  a  period  of 
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time  aborter  than  the  statute  of  limitations  has  run,  and  in 
instances  where,  if  the  matter  came  before  a  court  of  law,  it 
would  proceed  to  judgment. 

If,  as  we  contend,  it  was  mandatory  on  the  part  of  the  plain- 
tiff to  proceed  and  obtain  judgment,  and  if  the  defendant  was 
under  no  obligation  te  take  any  action  whatever,  then  the  plain- 
tiff absolutely  forfeits  his  right  to  the  judgment,  and  the  court 
had  no  authority  to  grant  it  to  him.  The  policy  of  the  law 
is  to  speedily  terminate  actions.  We  submit  that  it  may  not  be 
questioned  whether  the  relator  might  institute  an  action  in 
equity  to  set  aside  the  judgment,  or  whether  he  might  apply  to 
the  court  to  set  aside  the  default  and  judgment  and  allow  him 
to  answer,  for  even  though  he  might  do  these  things,  he  is  not 
obliged  to  rely  upon  them  any  more  than  he  is  obliged  to  proceed 
thereon  and  appeal,  rather  than  apply  for  a  writ  of  mandate. 
If  the  view  that  this  court  has  taken  of  the  law  be  correct,  and  we 
submit  that  it  is,  it  would  not  be  in  harmony  with  good  reason 
to  contend  that,  the  defendant  having  failed  to  answer  and  the 
plaintiff  having  failed  to  procure  the  entry  of  judgment  within 
the  time  prescribed  by  law,  such  judgment  was  valid. 

The  defendant  might  have  absolutely  no  defense  to  offer,  and 
therefore  absolutely  no  reason  to  ask  the  court  to  set  aside  the 
default  and  judgment,  but  the  law  would,  notwithstanding  his 
absolute  failure  to  answer  and  his  entire  lack  of  reason  to  move 
to  set  aside  the  default  and  judgment,  dismiss  the  action.  This 
right  results  to  the  defendant  from  the  law  and  from  the  fact 
that  under  the  circumstances  the  law  deprives  the  plaintiff  of 
any  right  to  have  judgment  entered  and  the  court  of  the  author- 
ity to  enter  the  judgment. 

It  is  perfectly  plain  that  this  court  should  require  the  lower 
court  to  sustain  the  motion,  and  to  set  aside  the  default  and  judg- 
ment and  dismiss  the  action  as  to  him.  There  is  no  discretion  to 
be  exercised.  The  relator  has  been  denied  a  right  which  it  was 
the  plain  duty  of  the  judge  and  court  to  grant  him.  This  court 
in  State  v.  Districi  Court,  supra,  holds  that  mandamus  was  the 
proper  remedy,  and  says :  '*  Where  the  relator  is  asking  for  some- 
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thing  to  which  he  is  entitled  as  a  matter  of  right,  we  cannot  see 
any  reason  whatever  for  denying  the  relief." 

This  court  has  construed  the  statute  to  mean  that  the  court 
mtLst  dismiss  the  action.  (State  v.  District  Court,  30  Mont.  8, 75 
Pac.  516.)  In  State  v.  Ledtuidge,  27  Mont.  127,  70  Pac.  511, 
this  court  by  mandate  enforced  the  performance  of  a  duty.  The 
writ  will  issue  whether  there  is  an  appeal  or  not.  In  this  case 
it  is  the  only  direct  and  complete  remedy.  The  statutes  d«  not 
make  the  absence  of  remedy  by  appeal  a  ground  for  the  granting 
of  the  writ.  {State  v.  District  Court,  32  Mont.  37,  45,  79  Pac. 
546.) 

Messrs.  C.  F,  KeUey,  L.  0.  Evans,  W.  B.  Rodgers,  and  D.  Oay . 
Stivers,  for  Respondents,  submitted  a  brief;  Mr.  Evans  argued 
the  cause  orally. 

The  judgment  entered  in  Hoggin  v.  Kohl  et  al.  was  a  final 
judgment,  and  therefore  subject  t«  review  by  this  court  upon 
appeal  by  relator.  The  order  of  the  lower  court  made  after  final 
judgment  denying  plaintiff's  motion  to  set  aside  the  default  and 
judgment  and  to  dismiss  the  cause  if  the  lower  court  was  author- 
ized to  consider  that  upon  said  action,  is  and  was  also  appealable 
as  *'a  special  order  made  after  final  judgment."  The  writ  of 
mandate  cannot  issue  where  the  party  applying  has  a  plain, 
speedy  and  adequate  remedy  in  the  ordinary  course  of  law. 
(State  V.  Smith,  23  Mont.  329,  58  Pac.  867 ;  State  ex  rel.  Raleigh 
V.  District  Court,  24  Mont.  306-315,  81  Am.  St.  Rep.  431,  61  Pac. 
991 ;  State  ex  rel.  Moshner  v.  Wright,  26  Mont.  540,  91  Am.  St. 
Rep.  421,  69  Pac.  101 ;  State  ex  rel.  Harris  v.  District  Court,  27 
Mont.  280,  70  Pac.  981 ;  State  ex  rel  Beach  v.  District  Court,  29 
Mont.  265,  74  Pac.  498 ;  State  ex  rel  Breen  v.  Toole,  32  Mont. 
10,  79  Pac.  403;  High  on  Extraordinary  Remedies,  sees.  9,  10.) 
A  right  to  review  by  appeal  furnishes  a  plain  remedy  in  the 
ordinary  course  of  law,  although  this  remedy  may  not  always  be 
speedy;  but  the  final  judgment  and  order  after  final  judgment 
complained  of  in  this  case,  having  already  been  entered,  appeal 
from  the  judgment  or  from  the  order,  if  any  relief  could  be 
granted  by  mandamu>s,  would  certainly  furnish  plaintiff  a  plain, 
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speedy  and  adequate  remedy  to  review  the  action  of  the  lower 
court  complained  of. 

Relator  may  cite  the  decision  of  this  court  in  the  case  of  State 
ex  rel,  Stiefel  v.  District  Court,  37  Mont.  298,  96  Pac.  337,  in 
support  of  their  contention  that  mandamus  is  the  proper  remedy. 
In  that  case  final  judgment  had  not  been  entered,  and  if  relator 
had  not  been  granted  the  relief  by  mandamus,  it  was  entirely 
uncertain  when  a  final  judgment  which  would  be  reviewable  on 
appeal  would  be  entered  in  the  case;  and  based  upon  this  fact 
alone,  the  court  held  that  requiring  the  relator  to  wait  an  uncer- 
tain length  of  time  for  a  judgment  to  be  entered,  and  then  appeal 
from  it,  was  not  affording  relator  the  speedy  or  adequate  remedy 
contemplated  by  our  statutory  provisions  upon  m^indamus. 

Our  statutes,  prior  to  the  adoption  of  the  Codes  in  1895,  con- 
tained no  provision  such  as  is  found  in  this  subdivision  6  of  sec- 
tion 6714,  section  242  of  the  Code  of  Civil  Procedure,  page  118 
of  the  Compiled  Statutes  of  Montana  of  1887,  containing  merely 
the  first  five  subdivisions  of  this  section  6714.  In  1895  the  legis- 
lature re-enacted  the  first  five  subdivisions  of  the  section  as 
theretofore  found  in  the  Compiled  Statutes,  and  added  subdivi- 
sions 6  and  7  from  the  Code  of  California.  It  is  practically  the 
uniform  rule,  recognized  by  the  courts  of  all  our  states,  and  par- 
ticularly by  many  decisions  of  this  court,  that  the  construction 
placed  upon  a  statute  by  the  highest  court  of  the  state  from  which 
the  statute  is  taken  is  entitled  to  great,  if  not  binding,  weight,  un- 
less the  statute  thus  interpreted  is  not  suited  to  the  conditions  of 
the  borrowing  state,  or  is  clearly  based  upon  wrong  reasoning. 
(Lindley  v.  Davis,  6  Mont.  453,  13  Pac.  118 ;  Stadler  v.  First 
National  Bank,  22  Mont.  190,  74  Am.  St.  Rep.  582,  56  Pac.  Ill ; 
Boston  &  M.  C.  C.  &  8.  M.  Co,  v.  M.  0.  P.  Co.,  25  Mont.  41,  63 
Pac.  825;  Ancient  Order  of  Hibernians  v.  Sparrow,  29  Mont. 
132,  101  Am.  St.  Rep.  563,  1  Ann.  Cas.  613,  64  L.  R.  A.  128,  74 
Pac.  197.)  Prior  to  the  borrowing  of  this  subdivision  6  from 
the  California  Code,  that  subdivision  had  been  repeatedly  con- 
strued by  the  California  courts,  and  such  construction  has  been 
by  that  court  followed  in  a  number  of  later  decisions,  and  that 
construction  was  and  is  that  the  statute  was  not  intended  to  be 
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mandatory,  but  permissive  only,  and  intended  to  only  vest  in  the 
court  discretionary  power  to  dismiss  or  not  as  the  facts  should 
warrant,  although  the  six  months  period  may  have  long  expired. 
(See  Nehaus  v.  Morgan  (Cal.),  45  Pac.  255;  Rosenthal  v.  Me- 
Mann.  93  Cal.  505,  29  Pac.  121 ;  In  re  McDevitt,  95  Cal.  17,  30 
Pac.  101 ;  Jones  v.  Chalfant  (Cal.) ,  31  Pac.  257 ;  Marshall  v.  Tay- 
lor, 97  Cal.  422,  32  Pac.  515 ;  Rickey  Land  &  Cattle  Co.  v.  Qlader, 
153  Cal.  180,  94  Pac.  769.)  Similar  statutes  have  been  construed 
in  other  courts  to  the  same  eflfect.  (See  Knight  v.  Fisher,  15  Colo. 
176,  25  Pac.  78;  Perkins  v.  Butler,  42  How.  Pr.  (N.  Y.)  102, 
105.)  None  of  these  cases  appear  from  the  record  to  have  been 
called  to  the  court's  attention  in  connection  with  the  Stiefel  Case, 
and  that  case  appears  to  have  been  decided  by  this  court  upon 
the  decision  of  this  court  in  the  case  of  Montana  Ore  Purch(mng 
Co,  V.  Lindsay,  25  Mont.  24,  63  Pac.  715.  The  situation  in  the 
Lindsay  Case  was  entirely  different  from  that  in  the  Stiefel  Case. 
Under  the  facts  shown  in  the  former,  the  relator  had  an  absolute 
right  to  have  a  bill  of  exceptions  settled,  and,  as  the  court  held, 
had  a  right  to  have  it  settled  by  Judge  Lindsay,  the  retiring 
judge. 

We  submit  that  the  correct  view  of  this  subdivision  is  that 
taken  by  the  California  court  and  the  other  courts  whose  decisions 
we  have  above  cited,  to  the  effect  that  it  was  only  intended  to 
leave  the  matter  to  the  discretion  of  the  court,  the  dismissal  to  be 
ordered  only  in  extreme  cases,  and  especially  in  cases  where  it 
had  been  shown  that  some  injustice  or  hardship  had  been  worked 
by  the  delay  to  the  party  seeking  the  dismissal. 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

Application  for  a  writ  of  mandate  to  compel  the  district  court 
of  Silver  Bow  county  and  one  of  its  judges  to  vacate  an  order 
heretofore  entered  refusing  to  set  aside  a  default  and  a  judg- 
ment against  the  relator,  and  to  enter  an  order  setting  aside  the 
default,  vacating  the  judgment  and  dismissing  the  action. 

The  relator's  affidavit  discloses  that  in  1894  James  B.  Haggin 
began  an  action  against  him  and  others  to  quiet  title  to  certain 
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real  estate  in  Silver  Bow  county.  Although  relator  was  duly 
served  with  summons  on  February  20,  1894,  he  never  appeared 
in  the  action.  On  July  5, 1912,  the  clerk  of  the  district  court,  on 
motion  of  counsel  for  plaintiff,  entered  his  default,  and  on  the 
same  day  the  court,  also  on  motion  and  after  a  hearing,  entered 
judgment  against  him  in  accordance  with  the  prayer  of  the  com- 
plaint. On  July  22,  1912,  relator  moved  the  district  court  to 
vaoate  said  judgment  and  default  and  dismiss  the  action,  which 
motion  was  denied.  The  issue  in  this  court  is  made  by  demurrer 
to  the  affidavit  and  a  motion  to  quash  the  alternative  writ  here- 
tofore issued. 

On  the  authority  of  State  ex  rel.  Stiefel  v.  District  Court,  37 
Mont.  298,  96  Pac.  337,  it  is  contended  by  relator,  (1)  that  it 
was  the  duty  of  the  clerk  to  enter  the  default  of  the  defendant 
in  accordance  with  the  provisions  of  subdivision  2  of  section 
6719,  Revised  Codes,  and  (2)  that  thereafter  it  was  the  duty  of 
the  court  to  dismiss  the  action  after  the  expiration  of  more  than 
six  months,  by  virtue  of  subdivision  6  of  section  6714,  Revised 
Codes. 

This  case  is  distinguishable  from  the  Stiefel  Case  in  this :  that 
Stiefel's  default  was  regularly  entered  and  the  court,  after  the 
expiration  of  more  than  six  months  from  such  entry,  refused  to 
dismiss  the  cause  as  to  him;  while  in  the  case  of  Hoggin  v.  Kohl 
et  dl,,  with  which  we  are  concerned,  no  default  was  entered  until 
immediately  prior  to  the  entry  of  judgment. 

We  think  the  learned  counsel  for  the  relator  has  failed  to  grasp 
Ihe  true  significance  of  subdivision  6  of  section  6714,  Revised 
Codes,  supra.  It  reads  as  follows:  ''An  action  may  be  dismissed 
or  a  judgment  of  nonsuit  entered  in  the  following  cases :  *  *  * 
6.  By  the  court,  when  after  verdict  or  final  submission,  the  party 
entitled  to  judgment  neglects  to  demand  and  have  the  same 
[1]  entered  for  more  than  six  months."  It  is  only  after  ver- 
dict or  final  svl)mission  of  a  case  that  it  may  be  dismissed  for 
failure  to  have  judgment  entered  for  more  than  six  months.  As 
was  said  by  Mr.  Justice  Holloway,  for  this  court,  in  the  Stiefel 
Case,  supra:  ''The  words  'final  submission'  mean  a  submission 
which  is  equivalent  to  the  return  of  a  verdict,  or,  in  other  words. 
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they  refer  to  that  state  of  the  case  when  a  judgment  may  rightly 
be  demanded,  as  of  course."  And  again:  '^ (Quoting.)  A  de- 
fault has  practically  the  same  effect  as  a  verdict.  Until  set  aside, 
it  is  a  final  determination  of  the  matters  set  up  in  the  declara- 
tion." Again:  ''Upon  the  entry  of  Stiefel's  default,  there  was 
a  final  submission  of  the  case  as  against  him.  •  •  •  Under 
subdivision  6  it  was  the  duty  of  the  plaintiff,  within  six  months 
after  StiefeVs  defauU  was  entered^  to  demand  and  have  entered 
the  judgment  to  which  plaintiff  was  entitled.  •  •  •  At  the 
expiration  of  six  months  from  the  time  his  defavlt  was  entered, 
Stief el  had  a  right  to  have  the  action  dismissed  as  against  him. ' ' 
These  quotations  serve  to  show  the  scope  and  full  extent  of  the 
holding  in  the  Stief  el  Case.  It  is  only  after  verdict  or  such  final 
submission  as  is  equivalent  thereto  that  a  cause  may  be  dismissed 
for  failure  for  more  than  six  months  to  enter  judgment.  And 
there  is  a  reason  for  this  choice  of  words.  Experience  teaches 
every  practicing  attorney  that  there  may  be  many  reasons  for 
failure  to  enter  default.  The  direction  to  the  clerk  is  by  no 
means  mandatory.  Let  us  suppose  for  the  moment  that  counsel 
had  orally  agreed,  for  a  consideration  in  the  way  of  payments 
by  installments  upon  an  undisputed  claim,  that  default  would 
not  be  entered  for  a  certain  fixed  period  of  time.  That  is  often 
done.  Or  suppose  counsel  were  undecided  as  to  whether  the 
complaint  should  not  be  amended  and  a  new  service  made,  before 
asking  for  entry  of  a  default.  Would  it  be  the  absolute  duty  of 
the  derk  to  enter  default  imder  such  circumstances  t  We  think 
not.  In  Edwards  v.  HeUings,  103  Cal.  204,  37  Pac.  218,  the 
court  said:  ''The  provision  that  the  clerk  must  enter  the  judg- 
ment 'immediately'  after  entering  default  is  merely  directory." 
[2]  Applying  the  same  principle  to  this  case,  we  hold  that  the 
direction  to  the  clerk  to  enter  the  default  of  the  defendant,  con- 
tained in  subdivision  2  of  section  6719,  Revised  Codes,  is  merely 
directory.  Until  a  formal  default  has  been  entered,  the  cause 
has  not  reached  that  stage  of  "final  submission"  to  which  subdi- 
vision 6  of  section  6714  applies.  A  formal  entry  of  default  is 
notice  to  the  court  that  the  cause  is  ready  for  judgment  as  against 
the  defaulting  defendant.     Prior  to  its  entry  a  defendant  who  has 
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been  regalarly  served  is  in  an  altogether  different  situation  from 
what  he  ia  after  his  default  has  been  formally  noted.  As  there 
was  no  formal  entry  of  default  in  the  Hoggin  Case,  there  was  no 
such  ''final  submission"  as  would  compel  the  district  court  to  dis- 
miss it  on  motion  of  the  relator. 

The  demurrer  to  the  affidavit  is  sustained,  the  alternative  writ 
is  quashed,  and  the  proceedings  are  dismissed. 

*  Dismissed. 

Mr.  Chiep  Justice  Bbantly  and  Mb.  Justice  Hollowat  conr 
cur. 


WALSH,  Appellant^  v.  HOSKINS  bt  al.,  Respondents. 

(No.  8,191.) 
(Submitted  NoTember  1,  1912.    Decided  NoTember  19,  1912.) 

[128  Pac.  589.] 

Attorneys'  Liens — Foreclosure — Complaint — Sufficiency. 

1.  Plaintiff,  in  an  action  to  foreclose  an  attorney's  lien,  had  performed 
legal  services  for  one  of  the  parties  in  two  actions  involving  large 
property  interests.  The  parties  to  the  dispute  reached  a  settlement 
under  which  plaintiff's  clients  were  to  be  paid  $23,000  in  five  install- 
ments, to  be  paid  into  a  certain  bank,  all  papers  and  documents  per- 
taining to  the  transaction  to  be  placed  in  escrow  and  delivered  to  the 
purchasers  of  the  property  involved,  on  payment  of  the  last  installment 
Four  payments  were  made  to  the  bank,  but  the  fifth  was,  without 
the  knowledge  of  plaintiff  and  for  the  alleged  purpose  of  defrauding 
him,  paid  directly  to  his  clients,  then  living  in  another  state.  Held, 
under  section  6422,  Revised  Codes,  the  purpose  of  which  is  to  protect 
attorneys  from  secret  settlements  with  their  clients  by  which  they 
would  be  defrauded  of  their  fees,  that  plaintiff  had  a  lien  upon  the 
papers  placed  in  the  bank  under  the  escrow  agreement,  which  had  never 
been  carried  out  agreeably  to  its  terms,  and  that  the  complaint  was 
proof  against  a  general  demurrer  interposed  by  defendant  purchasers 
of  the  property  involved. 

Appeal  from  District  Court,  Yellowstone  County;  Oeorge  W, 
Pierson,  Judge. 

Action  by  James  A.  Walsh  against  Omar  Hoskins  and  others. 
From  a  judgment  for  defendants,  plaintiff  appeals.    Beversed. 
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Mr.  J.  A.  Walsh,  pro  se,  snbmitted  a  brief;  Mr.  Wm.  T.  Pigoit 
of  counsel,  argued  the  cause  orally. 

The  language  of  section  6422,  Revised  Codes,  is  a  copy  of  sec- 
tion 66,  Code  of  Civil  Procedure,  of  New  York,  and  the  court  of 
that  state,  after  quoting  the  section,  said  in  Peri  v.  New  York 
C.  By.  Co.,  152  N.  Y.  521,  46  N.  B.  849 :  ''The  language  is  very 
comprehensive,  and  creates  a  lien  in  favor  of  the  attorney  on  his 
client's  cause  of  action,  whatever  form  it  may  assume  in  the 
course  of  litigation,  and  enables  him  to  follow  the  proceeds  into 
the  hands  of  third  parties  without  regard  to  any  settlement  be- 
tween the  parties  before  or  after  judgment.  This  is  a  statutory 
lien,  of  which  all  the  world  must  take  notice,  and  anyone  settling 
with  the  plaintiff  without  the  knowledge  of  the  attorney,  does 
so  at  his  own  risk.''  (See,  also,  Astrand  v.  B.  H.  By.  Co.,  24 
Misc.  Rep.  92,  53  N.  Y.  Supp.  294 ;  Cvster  v.  Ferry  Co.,  98  N.  Y. 
660 ;  Bailey  v.  Murphy,  136  N.  Y.  50,  32  N.  B.  627 ;  Palmer  v. 
Palmer,  24  Misc.  Rep.  217,  53  N.  Y.  Supp.  538.)  In  the  case  of 
Schriever  v.  Brooklyn  Heights  By.  Co.,  49  App.  Div.  629,  63  N.  Y. 
Supp.  217,  it  was  held  that  the  right  of  the  attorney  to  prosecute 
the  suit  against  the  defendant  railway  company  after  settlement 
was  recognized.  In  Potter  v.  Ajax  Mining  Co.,  19  Utah,  421, 57 
Pac.  270,  it  was  held  that  the  attorney's  lien  even  applied  to  land 
subject  to  litigation.  (See,  also,  Wolf  v.  United  By.  Co.,  156 
Mo.  App.  125,  133  S.  W.  1172 ;  Laughlin  v.  Excelsior  Power  Co., 
153  Mo.  App.  508,  134  S.  W.  116;  Dreiband  v.  Candler  (Mo. 
App.),  131  N.  W.  129;  Smoot  v.  Shy,  159  Mo.  App.  126,  139  S. 
W.  239 ;  Fillmore  v.  Wells,  10  Colo.  228,  3  Am.  St.  Rep.  567,  15 
Pac.  343 ;  McCain  v.  Portus,  42  Ark.  402 ;  Mcintosh  v.  Bach,  110 
Ky.  701,  62  S.  W.  515 ;  Strohecker  v.  Irvine,  76  Ga.  639,  2  Am. 
St.  Rep.  62;  Orant  v.  Lookout  Mountain  Co.,  93  Tenn.  691,  27 
L.  R.  A.  98,  28  S.  W.  90 ;  Hohson  v.  Watson,  34  Me.  20,  56  Am. 
Dec.  632 ;  Weed  v.  Boutelle,  56  Vt.  570,  48  Am.  Rep.  821 ;  Mor- 
rison V.  Ponder,  45  Ga.  167.)  Where  a  suit  is  prosecuted  by  a 
stockholder,  his  attorney  is  entitled  to  a  lien  upom  all  funds  re- 
covered or  the  proceeds  of  the  litigation  however  derived. 
(Spelling  on  Private  Corporations,  sec.  643;  Woodruff  v.  New 
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York  etc.  B.  B.  Co.,  129  N.  T.  27,  29  N.  E.  251;  Trusieei  t. 
Oreenough,  105  U.  S.  527,  26  L.  Ed.  1157.) 

In  Davidson  v.  Board  of  County  Commissianers,  26  Colo.  549, 
59  Pac.  46,  it  was  held  that  where  a  bank  purchased  a  judgment, 
it  took  it  subject  to  the  lien  of  the  attorney.  In  Flint  y.  Hub- 
hard,  16  Colo.  App.  464,  66  Pac.  446,  Lindner  v.  Hine,  84  Mich. 
511,  48  N.  W.  43,  Lee  v.  Vacuum  OU  Co.,  126  N.  Y.  579,  27  N. 
E.  1018,  Covington  v.  Bass,  88  Tenn.  496,  12  S.  W.  1033,  it  was 
held  that  where  a  defendant  compromises  a  judgment  that  the 
attorney  may  enforce  his  claim  for  attorney's  fees  against  him. 
In  the  case  of  Mahon  v.  Southern  Tel.  Co.,  33  Fed.  702,  the  hold- 
ing was  that  a  person  who  purchased  a  claim  during  the  process 
of  litigation  took  it  subject  to  the  attorney 's  lien. 

I  desire  to  call  the  attention  of  the  court  to  the  case  of  Steams 
V.  WoUenberg,  51  Or.  88,  14  L.  R.  A.,  n.  s.,  1095,  92  Pac.  1079. 
This  case  goes  to  the  extent  of  holding  that  the  court  will  of  its 
own  motion  protect  the  attorney  in  the  collection  of  his  fee, 
although  there  may  be  no  law  or  statute  covering  it. 

Messrs.  0.  F.  Ooddard,  and  F.  L.  Tilton,  for  Respondents,  sub- 
mitted a  brief ;  Mr.  Ooddard  argued  the  cause  orally. 

An  attorney  at  law,  having  either  a  chai^ping  li^i  or  a  posses- 
sory lien,  as  the  case  may  be,  on  the  property  of  his  client,  may 
waive  the  same,  either  expressly  or  impliedly,  either  directly  or 
by  conduct  that  would  amount  to  a  waiver  or  an  estoppeL 
{Hektograph  Company  v.  Fourl,  11  Fed.  844;  Bamabee  v. 
Holmes,  115  Iowa,  581,  88  N.  W.  1098 ;  West  v.  Bacon,  164  N.  Y. 
425,  58  N.  E.  522 ;  Winans  v.  Grable,  18  S.  D.  182,  99  N.  W. 
1110;  German  v.  Browne,  137  Ala.  429,  34  South.  985 ;  Cantrell  v. 
Ford  (Tenn.),  45  S.  W.  581;  Bemck  v.  Ludington,  16  W.  Va. 
378 ;  Whitehead  v.  Jessup,  7  Colo.  App.  460,  43  Pac.  1042 ;  Fulton 
V.  Harrington,  7  Houst.  (Del.)  182,  30  Atl.  856;  Winans  v. 
Mason,  21  How.  Pr.  (N.  Y.)  153,  33  Barb.  522;  Beavey  v.  Clark, 
56  Hun,  641,  9  N.  Y.  Supp.  216;  Beech  v.  Canaan,  14  Vt.  485.) 

The  settlement  of  this  case  was  not  made  surreptitiously,  or 
with  any  view  of  defeating  appellant's  claim  for  his  fee.    On  the 
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contrary,  it  was  made  not  only  with  the  full  knowledge  of  the 
appellant,  but  under  his  advice  and  direction.  Everything  was 
done  with  the  knowledge  of  the  appellant  as  attorney  for  the 
Hoskinses,  with  his  consent  and  under  his  direction,  and  this  ap- 
pellant did  not  at  any  of  these  times,  and  did  not  at  all,  either 
directly  or  indirectly,  in  words  or  by  conduct,  intimate  that  he 
had  or  claimed  any  lien  upon  this  money,  or  the  stock  or  causes 
of  action,  or  any  part  thereof.  And  so  far  as  these  pleadings 
show,  appellant  did  not  at  any  time  before  the  completion  of  this 
whole  transaction,  covering  a  period  of  more  than  a  year,  inti- 
mate or  indicate  in  any  manner  whatsoever,  to  these  defendants, 
or  to  the  bank,  or  to  any  other  person,  that  his  fees  were  unpaid, 
or  that  he  expected  to  receive  the  same,  or  the  balance  thereof, 
from  the  proceeds  of  this  transaction.  And  all  this  in  spite  of 
the  fact  that  he  had  every  possible  opportunity  to  claim  and 
receive  his  fee  before  the  transaction  was  complete.  Under  these 
circumstances  we  contend  that  plaintiff  waived  his  lien  or  es- 
topped himself  from  asserting  it  at  this  time. 

The  foregoing  will  apply  also  to  any  possessory  lien  which 
appellant  might  have  had  on  the  444  shares  of  stock  in  the 
Montana  Coal  and  Iron  Company  belonging  to  Omar  Hoskins  and 
delivered  to  the  appellant  to  be  placed  in  the  bank  in  escrow  at 
the  time  the  settlement  was  made.  We  think  that  the  rule  of  law 
that  an  attorney  loses  his  possessory  lien  by  giving  up  possession 
is  too  well  settled  to  need  a  lengthy  citation  of  the  authorities. 
''As  a  possessory  lien  depends  upon  possession,  it  will  be  lost  if 
possession  is  voluntarily  relinquished,  unless  such  relinquishment 
was  effected  by  the  fraud  or  coercion  of  the  client."  (4  Cyc. 
1012  (c).)  '"The  lien  of  an  attorney  upon  the  papers  of  his 
client  is  personal  to  the  attorney,  and  is  not  subject  to  assign- 
ment. Possession  is  of  the  essence  of  this  lien,  and  once  parted 
with,  the  right  is  waived  and  relinquished."  {Ootistein  v.  Har- 
rington, 25  Wash.  508,  65  Pac.  753;  see,  also,  3  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  pp.  453-456 ;  Jones  on  Liens,  sec.  132 ; 
Weeks  on  Attorneys  at  Law,  762 ;  Lawrence  v.  Toumsend,  88  N. 
T.  24.) 
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MB.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

This  action  was  begun  to  recover  judgment  against  the  defend- 
ants for  the  sum  of  $1,000,  with  interest  from  June  20, 1910 ;  and 
to  foreclose  an  alleged  attorney's  lien  upon  certain  papers  and 
documents  in  the  possession  of  the  Farmers  &  Traders'  State 
Bank,  of  Billings,  Montana. 

The  complaint  alleges  that  the  plaintiff  is  an  attorney  at  law ; 
that  on  the  first  day  of  September,  1907,  the  defendant  Omar 
Hoskins  consulted  and  advised  with  him,  and  employed  him  to 
begin  an  action  against  the  Montana  Coal  and  Iron  Company, 
a  de  facto  corporation,  and  others ;  that  in  conformity  with  such 
employment  plaintiff  did  begin  such  action  in  the  district  court 
of  Carbon  county ;  that  the  basis  of  the  action  was  that  Hoskins 
was  the  owner  of  444  shares  of  stock  in  said  corporation  of  the 
par  value  of  $44,400;  that  the  total  capital  stock  was 
$2,000,000;  it  was  claimed  that  16,478  shares  of  the  capital 
stock  were  issued  without  authority  and  without  consideration, 
and  that  an  indebtedness  against  the  company  to  the  amount  of 
$99,134.58  was  created  without  authority  and  without  considera- 
tion ;  the  object  of  the  action  was  te  cancel  said  stock  certificates 
BO  issued  without  authority,  to  cancel  said  indebtedness,  and  to 
procure  the  conveyance  of  certain  trust  property  to  the  corpora- 
tion. That  on  the  1st  day  of  February,  1910,  the  defendants 
Omar  Hoskins  and  Maggie  Hoskins  employed  plaintiff  to  com- 
mence another  action  against  Elijah  Smith  and  the  Montana 
Coal  and  Iron  Company,  and  pursuant  to  said  employment 
plaintiff  commenced  an  action  in  the  dlistrict  court  of  Yellow- 
stone county;  that  the  basis  of  the  second  action  was  that  the 
said  Hoskinses  had  Conveyed  certain  lands  to  the  Montana  Goal 
and  Iron  Company,  and  said  company  and  Smith  agreed  to  give 
Maggie  Hoskins  250  shares  of  the  capital  stock  of  the  company, 
of  a  par  value  of  $25,000.  That  plaintiff  performed  a  large 
amount  of  work  in  connection  with  said  actions  and  the  settle- 
ment thereof.  That  on  or  about  the  20th  day  of  June,  1910,  the 
defendants  Omar  Hoskins  and  Maggie  Hoskins  entered  into 
negotiations  with  one  Moss  to  sell  and  transfer  to  him  all  of  said 
stock  and  all  claims  against  Smith  and  the  coal  company,  and 
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all  interest  in  the  two  actions,  with  authority  to  prosecute  the 
same,  for  the  sum  of  $23,000  to  be  paid  as  follows :  $3,000  cash, 
and  the  balance  in  four  equal  installments  due  in  three,  six, 
nine  and  twelve,  months ;  all  papers  were  to  be  deposited  in  the 
Farmers  &  Traders'  State  Banik  to  be  delivered  upon  the  pay- 
ment to  the  bank  of  said  balance  of  $20,000 ;  plaintiff  prepared 
all  necessary  papers  to  carry  out  the  agreement ;  Moss  paid  the 
Hoskinses  the  sum  of  $3,000  and  thereupon  all  papers,  certifi- 
cates, agreements,  etc,  were  delivered  to  plaintiff,  who  deposited 
the  same  in  the  bank  aforesaid.  Afterward  Moss  assigned  and 
transferred  to  Smith  and  the  coal  company  all  of  his  interest 
in  the  property,  having,  in  fact,  been  acting  as  agent  for  them, 
taking  that  method  of  settling  the  Utigation.  Prior  to  the  con- 
summation of  the  settlement,  plaintiff  and  Hoskins  had  agreed 
that  his  fee  should  be  $3,000,  only  $2,000  of  which  has  been  paid. 
It  is  further  alleged  that  all  payments  except  the  last  were  duly 
made  to  the  bank  and  sent  to  the  Hoskinses,  but  that  in  order  to 
defeat  plaintiff's  claim  for  a  lien,  the  last  payment  of  $5,000  was 
made  directly  to  the  Hoskinses  in  the  city  of  Portland,  Oregon, 
which  payment  was  made  without  the  knowledge  or  consent  of 
the  plaintiff.  He  claims  a  lien  upon  all  of  the  papers  and 
documents  in  the  bank.  The  latter  institution  has  deposited  the 
same  in  court.  Smith  and  the  Montana  Coal  and  Iron  Company 
interposed  a  general  demurrer  to  the  complaint,  the  demurrer 
was  sustained,  plaintiff  declined  to  amend,  and  judgment  was 
entered  against  him  for  costs,  dismissing  his  complaint.  He 
appeals  from  the  judgment. 

The  question  involved  is  easily  solved.  Had  all  the  money 
been  paid  into  the  bank  in  accordance  with  the  terms  of 
[1]  the  escrow  agreement,  plaintiff's  lien  upon  the  papers 
would  have  been  lost  the  moment  the  last  payment  was  mad«, 
because  he  impliedly  agreed  to  that  arrangement  and  assisted  in 
carrying  it  out.  But  while  the  papers  and  documents  remained 
in  the  bank  he  had  a  lien  thereon  by  virtue  of  section  6422,  Re- 
vised Codes,  which  reads  in  part  as  follows:  **Prom  the  com- 
mencement of  an  action  •  •  •  the  attorney  who  appears  for 
a  party  has  a  lien  upon  the  client's  cause  of  action    •    •    • 
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which  attaches  to  a  verdict,  report,  decision  or  judgment  in  his 
client's  favor  and  the  proceeds  thereof  in  whosever  hands  they 
may  come ;  and  cannot  be  affected  by  any  settlement  between  the 
parties  before  or  after  judgment.'* 

The  security  which  the  Hoskinses  had  for  the  payment  of  their 
money,  by  virtue  of  the  escrow  agreement,  could  be  availed  of 
for  the  benefit  of  the  plaintiff  at  any  time  while  it  remained  such 
security.  To  the  extent  of  his  claim  he  was  subrogated  to  their 
rights.  {Coombe  v.  Knox,  28  Mont.  202,  72  Pac.  641.)  Assum- 
ing, then,  that  the  plaintiff  had  a  lien  at  one  time,  how  was  it 
ever  lost!  In  accordance  with  the  terms  of  the  escrow  agree- 
ment to  which  he  was  tacitly  a  party!  No.  That  agreement 
has  never  been  fully  carried  out.  Instead  thereof,  the  defend- 
ants, Smith  and  the  coal  company,  for  the  alleged  purpose  of 
defrauding  him,  made  the  last  payment  directly  to  the  Hoskinses, 
without  his  knowledge  or  consent.  The  effect  of  such  conduct  as 
this  is  exactly  what  the  statute  was  intended  to  prevent.  It  was 
the  intent  of  the  lawmakers  to  protect  attorneys  from  secret 
settlements  with  their  clients,  by  which  they  would  be  defeated 
of  their  fees.  The  statute  so  declares  in  this  plain  language: 
*'  [The  lien]  cannot  be  affected  by  any  settlement  between  the 
parties  before  or  after  judgment."  The  attorney's  lien  is  one 
which  a  party,  settling  with  his  client,  is  bound  to  recognize,  in 
so  much  as  he  has  constructive  notice  of  it.  {Oishei  v.  Metropol- 
itan Street  By.  Co,,  110  App.  Div.  709,  97  N.  Y.  Supp.  447; 
Peri  V.  New  York  Central  dk  H.  B.  B.  Co.,  152  N.  T.  521,  46  N. 
E.  849.) 

We  shall  not  determine  to  what  extent  plaintiff  has  a  lien. 
The  only  question  is  whether  the  complaint  states  any  cause  of 
action  as  against  Smith  and  the  coal  company,  and  we  think  it 
does. 

The  judgment  is  reversed  and  the  cause  is  remanded,  with  in- 
structions to  overrule  the  demurrer. 

Beversed  and  remanded. 

• 
Mr.  Chief  Justice  Bbantly  and  Mb.  Justice  Holloway  con- 
cur. 
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WASHOE  COPPER  CO.,  Rbspondent,  v.  HICKET, 
Administbatob,  et  al.,  Appellants. 

(No.  M82.) 
(Submitted  October  31,  1912.    Decided  Noyember  19,  1912.) 

[128  Pae.  564.] 

Disfrict  Judges — Affidavit  of  Disqualification — Effect  of  Filing — 
Waiver — Authority  of  Attorneys — Stipulations — Considera- 
tion— Public  Policy. 

District  Judges — ^Affidavit  of  Disqualiflcatioii — ^Effect — ^Waiver. 

1.  The  filing  of  the  affidavit  mentioned  in  subdivision  4  of  section 
0315,  Revised  Codes,  ipso  facto  works  a  disqualification  of  the  judge 
against  wbom  it  is  directed,  unless  the  party  filing  it  has  waived  his 
sUitutory  right  to  do  so. 

Same — ^Disqualification — ^Waiver. 

2.  Where,  after  the  filing  of  a  disqualif3ring  affidavit  against  the  judge 
before  whom  a  cause  was  penddng,  counsel  agreed  to  trj  it  before  a 
certain  district  judge,  their  action  constituted  a  waiver  of  the  right 
of  either  partj  to  thereafter  disqualify  such  judge  under  the  pro- 
visions of  subdivision  4  of  section  6315,  Revised  Codes. 

Same— Stipulations — Authority  of  Attorneys. 

3.  An  attorney  has  authority,  under  bis  general  power  as  such,  to 
bind  his  client  by  an  agreement  with  opposing  counsel  for  the  trial 
of  the  action  between  the  parties  before  a  certain  judge. 

Bame— Stipulations — Consideration. 

4.  "Wliere,  after  the  disqualification  of  one  district  judge,  counsel  en- 
tered into  an  agreement  that  the  cause  should  be  tried  before  a  certain 
judge  on  a  specified  day,  the  mutual  benefit  flowing  to  each  party 
by  having  the  time  for  trial  definitely  fixed,  and  the  trouble  and  delay 
incident  to  further  disqualifications  avoided,  constituted  a  sufficient 
consideration  for  the  agreement. 

Same — ^Disqualification — ^Waiver— Public  Policy. 

5.  A  w«iver  of  the  right,  conferred  upon  the  parties  to  an  action  or 
proceeding,  by  subdivision  4,  section  6315,  Revised  Codes,  to  disqualify 
a  district  judge  by  the  filing  of  an  affidavit  of  the  character  mentioned 
therein,  held,  not  contrary  to  public  policy. 

Appeal  from  District  Court,  Silver  Bow  County;  W.  B,  C. 
Stewart,  Judge  of  the  Ninth  Judicial  District,  presiding. 

Action  by  the  Washoe  Copper  Company  against  Edward 
Hickey,  administrator  of  the  estate  of  Michael  A.  Hickey,  de- 
ceased, and  others.  From  a  judgment  in  favor  of  plaintiff, 
defendants  appeal.    Afi^med. 

Messrs.  J.  E.  Healey,  and  John  Lindsay,  for  Appellants,  sub- 
mitted a  brief;  Mr.  Healey  argued  the  cause  orally. 
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For  Respondent,  there  was  a  brief  by  Messrs.  C.  F,  Eelley,  L. 
0.  Evans,  W.  B.  Rodgers,  and  D,  Oay  Stivers;  Mr,  Evans  argned 
the  cause  orally. 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

For  some  time  prior  to  September  16, 1912,  this  cause  had  been 
pending  and  at  issue  in  department  No.  1  of  the  district  court  of 
Silver  Bow  county,  presided  over  by  Judge  Lynch.  An  aflSdavit 
disqualifying  Judge  Lynch  under  the  provisions  of  subdivision 
4  of  section  6315,  Revised  Codes,  was  filed,  and  on  September 
16,  1912,  this  order  was  entered  in  the  minutes  of  the  court: 
**  Washoe  Copper  Company,  a  Corporation,  versus  Edward 
Hickey,  as  Administrator,  et  al.  This  day  it  appearing  to  the 
court  that  the  Hon.  Jeremiah  J.  I^nich,  Judge  of  Department 
One  of  this  court,  having  been  disqualified  from  trying  this 
cause,  and  thereupon  by  agreement  of  the  respective  counsel,  the 
Hon.  W.  R.  C.  Stewart,  Judge  of  the  Ninth  Judicial  District,  is 
by  the  court  called  in  to  try  this  cause,  and  the  trial  of  this  cause 
is  by  the  court  continued  for  hearing  until  Monday,  October  2d, 
1911."  On  September  30,  Daniel  T.  Lewis,  one  of  defendants, 
filed  an  affidavit  of  disqualification  against  Judge  Stewart,  under 
the  provisions  of  the  statute  above.  On  October  2,  when  Judge 
Stewart  appeared  in  court  for  the  trial  of  this  cause,  his  atten- 
tion was  directed  to  the  Lewis  affidavit  and  also  to  the  minute 
entry  of  September  16,  and  then,  over  the  objections  of  defend- 
ants, he  proceeded  with  the  trial.  From  a  judgment  in  favor  of 
plaintiff  the  defendants  appealed,  and  present  for  our  determina- 
tion the  question :  Had  Judge  Stewart  authority  to  preside  at  the 
trial  of  this  cause! 

1.  The  filing  of  the  Lewis  affidavit  ipso  facto  worked  a 
[1]  disqualification  of  Judge  Stewart,  unless  the  defendants 
had  waived  their  statutory  right  to  file  such  affidavit. 

2.  That  the  minute  entry  of  September  16  correctly  recites  the 
facts  is  not  controverted ;  but  counsel  for  appellants  insist  that 
the  entry  does  not  disclose  a  waiver,  and,  if  it  does,  public  policy 
forbids  its  enforcement.    When  Judge  Lynch  was  disqualified. 
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fie  was  authorized  by  the  statute  to  call  in  any  other  district 
judge  whom  he  might  select.  He  was  not  under  any  obligation 
to  consult  the  parties  or  their  attorneys,  but  he  had  authority  to 
call  a  particular  judge  upon  whom  counsel  agreed,  and  this  he 
did.  So  that,  Judge  Stewart  having  been  rightfully  called,  the 
question  presented  to  us  arises  upon  a  consideration  of  the  agree- 
ment  evidenced  by  the  minute  entry  of  September  16. 

3.  That  counsel  for  both  parties  agreed  to  try  this  cause  before 
Judge  Stewart  does  not  admit  of  doubt.  Upon  any  other  theory 
the  language  of  the  record  is  meaningless.  Why  should  there  be 
a  recital  that  Judge  Stewart  was  called  by  agreement  of  coun- 
sel 1  Such  an  agreement  would  not  add  anything  if  Judge  Stew- 
art was  merely  called  in  subject  to  the  same  objections  which 
might  have  been  lodged  against  a  judge  who  was  called  without 
the  knowledge  of  the  parties  or  their  counsel.  But  Judge  Stew- 
art was  not  merely  called  into  the  case.  He  was  called  ''to  try 
the  cause"  by  agreement  of  counsel. 

4.  The  situation  of  a  trial  judge  is  somewhat  similar  to  that  of 
a  juror.  A  litigant  may  exercise  his  challenge  for  cause  as 
against  the  prospective  juror,  and  may  likewise  disqualify  the 
sitting  judge  for  cause  under  the  first  three  subdivisions  of  sec- 
tion 6315  above.  Bmt  in  either  instance  the  particular  ground  of 
challenge  must  appear.  To  disqualify  a  judge  under  subdivision 
4  above,  the  litigant  is  not  required  to  state  any  facts  upon  which 
his  claim  of  the  judge's  bias  or  prejudice  is  founded,  and  in  this 
aspect  of  the  case  the  proceeding  is  analogous  to  that  invoked  in 
the  exercise  of  a  peremptory  challenge  to  a  juror.  It  is  not  the 
bias  or  prejudice  which  works  his  disqualification,  but  the  mere 
filing  of  the  affidavit  in  time,  even  though  the  judge  against  whom 
it  is  aimed  be  entirely  free  from  either  charge.  When  the  chal- 
lenges to  the  jurors  for  cause  are  completed  and  counsel  for  the 
respective  litigants  announce:  "We  agree  to  this  jury,*'  this 
would  constitute  a  waiver  of  every  peremptory  challenge  by 
[2]  either  party ;  and  by  the  same  token,  when  counsel  for  the 
respective  parties  in  this  action  said :  ''We  agree  to  try  this  cause 
before  Judge  Stewart/'  such  agreement  operated  as  a  waiver  of 
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the  right  by  either  party  thereafter  to  file  a  disqualifying  affida- 
vit against  him,  under  subdivision  4  above. 

5.  That  the  attorney  for  defendants  had  authority  under  his 
[3]  general  powers  to  bind  his  clients  by  this  agreement  is  not 
open  to  question.  But  out  of  abundance  of  •caution,  Judge  Stew- 
art heard  evidence  touching  the  circumstances  surrounding  the 
parties  at  the  time  the  agreement  was  made,  and  it  was  then 
developed  that  Mr.  Maury,  the  attorney  for  the  defendants  who 
entered  into  the  agreement  on  their  behalf,  was  specially  author- 
ized by  them  to  do  so.  The  agreement  then  was  their  agreement, 
and  it  would  be  a  reproach  to  the  law  to  permit  a  litigant  to  play 
fast  and  loose  with  the  court,  as  was  attempted  to  be  done  in  this 
instance.  In  justice  to  Mr.  Maury,  let  it  be  said  that  the  affi- 
davit of  September  30  was  filed  without  his  knowledge  or  consent. 

6.  The  record  evidence  was  ample  to  sustain  Judge  Stewart  in 
the  course  of  action  which  he  pursued,  and  therefore  no  harm 
could  result  from  receiving  the  other  evidence. 

7.  The  mutual  benefit  flowing  to  each  party  by  having  the 
[4]  time  for  the  trial  fixed  definitely,  and  the  trouble  and  delay 
incident  to  further  disqualifications  avoided,  constituted  a  suffi- 
cient consideration  for  the  agreement. 

8.  Section  6181,  Revised  Codes,  provides:  ** Anyone  may  waive 
the  advantage  of  a  law  intended  solely  for  his  benefit.  But  a  law 
[6]  established  for  a  public  reason  cannot  be  contravened  by  a 
private  agreement."  There  is  not  anything  peculiar  about  the 
provisions  of  subdivision  4  above.  They  merely  grant  privileges 
which  may  be  accepted  or  waived.  They  are  waived  (1)  by  the 
failure  to  file  a  disqualifying  affidavit,  or  (2)  by  failure  to  file 
in  time.  These  considerations  are  sufficient  to  show  that  it  was 
not  the  intention  of  the  legislature  to  inject  into  these  provisions 
any  question  of  public  policy,  and  this  is  emphasized  by  the  fur- 
ther provision  limiting  the  number  of  challenges  to  five.  Subdi- 
vision 4  confers  advantages  solely  for  the  benefit  of  the  litigant, 
and  such  advantages  may  be  waived,  and  in  this  instance  they 
were  waived,  in  a  mode  prescribed  by  law  (subd.  1,  sec  6389, 
Bev.  Codes}.. 
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For  more  extended  discussion  of  the  question  here  considered, 
see  State  v.  Ham,  24  S.  D.  639,  Ann.  Cas.  1912A,  1070, 124  N.  W. 
855,  where  in  an  elaborate  and  well-considered  opinion  the  con- 
clusion is  reached  in  harmony  with  our  views  as  expressed  above. 

Judge  Stewart  was  authorized  to  proceed  with  the  trial  of  this 
cause,  and  the  judgment  of  the  district  court  is  affirmed. 

Affirmed. 

Ms.  Chiep  Justice  Brantly  and  Mb.  Justice  Smith  concur. 


.  LENAHAN,  Bespondent,  v.  CASEY,  Appellant. 

(No.  3,181.) 
(Sabmitted  October  81,  1912.    Decided  November  20,  1912.) 

[128  Pac.  601.] 

Partnership — Dissoliiiion — Equity — Jury  Trial — Issues — Error 
in  Submitting — Presumptions — Theory  of  Case — Change  of — 
Harmless  Error — Attorneys — Privileged  Communications — 
Evidence — Declarations — Admissibility — Admissions — Offer  of 
Compromise. 

Equity — ^Jury  Trial — ^Issaes — Error  in  Submitting — ^Presumptions. 

1.  An  action  looking  to  the  dissolution  of  a  partnership,  upon  the 
abandonment  of  a  eounterclaim  for  damages,  was  one  of  equitable  cog- 
niiance,  ezclnsiyely  for  the  determination  of  the  trial  judge,  using  the 
jury  in  attendance  in  an  advisory  capacity;  hence  any  error  committed 
in  submitting  issues  to  them  will  be  deemed  to  have  been  corrected  ^ 
when  the  judge  came  to  consider  the  case  for  final  decision. 

Same — Theory  of  Case — Change  of — Harmless  Error. 

2.  Where  it  ia  apparent  from  the  record  that  the  parties  to  an  equi- 
table action  introduced  aU  the  evidence  they  could,  and  appellant  did 
not,  when  the  findings  were  filed,  ask  for  permission  to  submit  addi- 
tional evidence,  nor  move  for  a  new  trial  on  the  ground  of  surprise, 
having  been  led  to  omit  the  introduction  of  available  evidence  by  the 
court's  action  in  limiting  the  eridence  t9  one  issue  indicated  at  the 
opening  of  the  trial,  an  alleged  erroneous  change  of  the  theory  of  the 
ease,  by  submitting  to  the  jury  an  additional  issue,  was  nonprejudicial 
and  insufficient  to  warrant  the  granting  of  a  new  trial. 

Partnership — Dissolution — Method  Other  Than  One  Provided  in  Agreement. 

3.  The  decree  of  the  district  court  ordering  an  adjustment  of  the 
affairs  of  a  partnership  through  an  accounting,  without  regard  to  a 
proviaion  in  the  partnership  agreement  designating  the  course  to  b« 
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pursued  in  order  to  eifect  a  dissolution,  held,  proper  where  such  agree- 
ment provided  two  methods  which  were  fundamentally  inconsistent 
with  each  other. 

Same — Attorneys — Privileged  Gammunications — Evidence. 

4.  Under  the  rule  that  communications  made  to  an  attorney  while 
acting  for  both  parties  do  not  fall  within  the  prohibition  of  section 
7892,  Bevised  Codes,  relative  to  privileged  communications,  when  a 
controversy  arises  as  to  the  matter  about  which  he  has  thus  been  the 
common  adviser,  a  statement  by  an  attorney  as  to  what  transpired 
between  plaintiff  and  defendant  touching  a  settlement  of  their  partner- 
ship affairs  while  he  was  acting  as  attorney  for  the  firm  was  properly 
admitted. 

Same — Attorneys — Privileged  Communications — Inapplicability  of  Bule. 

5.  The  purpose  of  the  rule  making  communications  by  a  client  to  his 
attorney  privileged  being  to  enable  the  former  to  make  confidential 
disclosures  to  the  latter^  without  fear  of  publication,  it  has  no  appli- 
cation where  no  such  disclosures  have  been  made;  therefore  testimony 
of  an  attorney  that  though  he  had  consulted  with  defendant  relative 
to  a  receivership  proceeding  arising  out  of  the  affairs  of  a  partner- 
ship, a  suit  for  the  dissolution  of  which  was  then  on  trial,  his  client 
had  never  informed  him  that  he  had  purchased  plaintiff's  interest  in 
the  firm  as  he  then  claimed,  was  properly  admitted. 

Same — Declarations — Admissibility  in  Evidence. 

6.  Where  defendant  in  a  suit  to  dissolve  a  partnership  had  testified 
that  certain  notes  given  by  him  to  plaintiff  were  in  payment  of  the 
hitter's  interest  in  the  concern,  a  stipulation,  made  subsequent  to  their 
execution  and  after  the  controversy  between  the  parties  had  arisen, 
which  specifically  recognised  the  existence  of  the  partnership,  was 
properly  admitted  as  showing  a  declaration  on  defendant's  pait  directly 
contrary  to  his  testimony. 

Same — Admissions — Offer  of  Compromise — Evidence. 

7.  The  statement  of  a  fact,  the  existence  of  which  was  not  essential 
to  an  alleged  compromise  was  not  a  concession  made  in  order  to  effect 
it,  and  does  not  fall  within  the  rule  of  section  8040,  Bevised  Codes,  that 
"an  offer  of  a  compromise  is  not  an  admission  that  anything  is  due." 

Appedl  from  District  Court,  Cascade  County;  J.  B,  Leslie, 
Judge. 

Action  by  James  Lenahan  against  M.  B.  Casey  to  obtain  a 
decree  dissolving  a  partnership  existing  between  them  and  an 
adjustment  of  the  partnership  affairs.  Plaintiff  appeals  from  a 
judgment  in  favor  of  defendant  and  an  order  denying  his  motion 
for  a  new  trial.    Affirmed. 

Mr,  James  E,  Murray,  and  Mr.  Victor  B.  Origgs,  submitted 
a  brief  in  behalf  of  Appellant;  Mr.  Murray  argued  the  cause 
orally. 

Messrs.  StranaJutn  ds  Stranahan,  for  Respondent,  submitted  a 
brief;  Mr.  F.  E.  Stranahan  argpied  the  cause  orally. 
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ME.  CHIEF  JUSTICE  BEANTLY  delivered  the  opinion  of 
the  court. 

Action  by  plaintiff  to  obtain  a  decree  dissolving  a  partnership 
existing  between  himself  and  defendant,  under  the  firm  name  of 
N.  D.  Cattle  Company,  and  an  adjustment  of  the  partnership 
affairs.  The  partnership  was  first  established  between  the  par- 
ties by  oral  agreement  on  April  27,  1901,  for  the  purpose  of 
conducting  a  cattle  business  in  Chouteau  county.  It  seems  that 
the  agreement  at  that  timie  was  that  the  plaintiff  was  to  furnish 
such  cash  capital  as  was  necessary  to  start  the  business,  and  that 
defendant  was  to  give  his  personal  time  and  attention  to  its 
management.  They  were  to  share  equally  in  the  profits.  On 
July  30,  1902,  they  entered  into  a  written  agreement  in  which 
the  assets  then  belonging  to  the  firm  were  estimated  to  be 
$15,000.  It  was  stipulated  that  each  partner  contributed  one- 
half  of  this  sum  and  that  the  partnership  should  continue  for 
the  term  of  ten  years.  The  defendant  was  designated  as  the 
manager.  He  was  to  give  his  whole  time  and  attention  to  the 
business,  consulting  the  plaintiff,  however,  at  all  times  as  to  its 
financial  affairs  and  recognizing  him  as  its  financial  head.  Each 
was  to  use  his  utmost  skill  and  endeavor  for  the^joint  profit  and 
advantage.  They  were  to  discharge  equally  all  rents  and  other 
expenses,  to  divide  all  gains  share  and  share  alike,  to  bear  equally 
all  losses,  to  keep  books  of  account  in  which  should  be  recorded 
faithfully  all  transactions  conducted  by  either  partner.  These 
were  to  be  accessible  to  both  at  all  times.  On  December  31  of 
each  year,  and  oftener  if  necessary,  each  was  to  render  to  the 
other  a  full  account  of  property  in  his  hands,  of  profits  and  in- 
crease theretofore  made,  as  well  as  losses,  if  any,  and  of  all 
receipts  and  disbursements,  and  ''clear  and  adjust,  each  to  the 
other  at  the  time,  their  just  share  of  the  profits  so  made  as  afore- 
said." It  was  further  stipulated:  ''That  at  the  end,  or  other 
sooner  determination,  of  the  copartnership,  which  shall  be  dis- 
cretionary with  either  party,  that  is,  at  any  time  said  partners 
become  dissatisfied  and  disagree,  a  true  inventory  of  the  stock 
shall  be  taken  and  the  price  afiixed,  and  it  shall  be  compulsory 
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for  one  op  the  other  to  buy  or  sell,  and  at  said  time  the  copart- 
ners, each  to  the  other,  shall  and  will  make  a  true,  just  and  final 
statement,  of  all  things  relating  to  their  said  business,  and  in  all 
things  truly  adjust  the  same;  and  that  all  and  every  stock  and 
stocks,  as  well  as  the  increase  thereof  which  shall  appear  to  be 
remaining  either  in  money,  goods,  wares,  fixtures,  debts  or 
otherwise,  shall  be  divided  between  them,  share  and  share  alike." 
The  complaint  alleges  the  formation  and  existence  of  the  part- 
nership and  the  possession  by  defendant  of  all  the  property 
belonging  to  it.  It  charges  the  defendant  with  negligent  and 
extravagant  management  of  its  business  and  property,  with  dis- 
position of  property  for  which  he  had  failed  to  account,  with  use 
of  some  of  the  property  for  his  personal  profit,  and  with  failure 
to  account  in  accordance  with  the  terms  of  the  agreement.  It 
charges,  further,  that  he  has  been  withholding  from  the  plaintifif 
information  concerning  the  condition  of  the  business,  with  the 
result  that  there  has  arisen  disagreement  and  dissatisfaction  be- 
tween plaintiff  and  defendant  as  to  its  management ;  that  defend- 
ant has  refused  to  sell  his  interest  or  to  buy  that  of  plaintiff  at 
any  reasonable  or  fair  price,  and  that  plaintiff  and  defendant 
have  been  unable  to  agree  upon  any  amount  for  which  either  may 
buy  or  sell.  It  charges,  further,  that  the  partnership  has  fallen 
greatly  into  debt;  that  the  plaintiff  claims  an  interest  therein 
superior  to  that  of  plaintiff,  and  that  for  these  reasons  and  the 
other  matters  alleged,  it  has  become  imperative  that  the  part- 
nership be  dissolved  and  its  affairs  adjusted.  Soon  after  the 
filing  of  the  complaint  the  court,  upon  the  application  of  plain- 
tiff, appointed  a  receiver  to  take  charge  of  the  assets  of  the 
partnership  pending  final  hearing.  The  answer  admits  the  for- 
mation of  the  partnership  and  possession  of  all  its  property  by 
defendant  as  alleged,  but  denies  all  the  allegations  of  misconduct 
on  the  part  of  the  defendant.  By  way  of  counterclaim,  after 
stating  somewhat  in  detail  the  history  of  the  partnership  from 
its  first  inception  in  1901  to  the  time  this  action  was  brought,  it 
alleges  that  on  or  about  July  30,  1907,  the  plaintiff  and  the  de- 
fendant came  to  a  mutual  accounting  of  their  affairs ;  that  plain- 
tiff, being  desirous  of  withdrawing  from  the  partnership. 
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quested  the  defendant  to  execute  to  him  a  promissory  note  for  the 
sum  of  $3,250,  which  sum  represented  the  total  amount  con- 
tributed by  the  plaintiff  to  the  partnership  at  the  time  of  its  in- 
ception on  April  27, 1901,  together  with  compound  interest  to  th€ 
date  of  its  execution ;  that  this  was  done ;  that  at  the  same  time  de- 
fendant executed  another  promissory  note  to  plaintiff  for  the  sum 
of  $1,884.68,  to  cover  all  other  sums  contributed  by  the  plaintiff 
up  to  the  date  of  accounting;  that  these  notes  were  executed  and 
delivered  upon  the  express  agreement  that  they  were  to  be 
accepted  by  the  plaintiff,  and  were  accepted  by  him,  as  payment 
in  full  for  his  interest  in  the  partnership,  and  that  the  defendant 
was  to  assume  charge  and  control  of  all  of  its  assets  as  his  own 
and  out  of  them  to  pay  all  debts  outstanding;  that  from  that 
time  the  plaintiff  ceased  to  have  any  interest  in  the  business,  the 
defendant  being  the  sole  owner ;  that  during  each  year  since  that 
date  the  defendant  has  paid  the  interest  accruing  on  the  notes, 
plaintiff  having  no  other  claim  against  the  defendant ;  that  this 
action  was  instituted  maliciously  and  oppressively  on  the  part  of 
plaintiff,  for  the  purpose  of  compelling  the  defendant  to  enter 
into  some  compromise  of  plaintiff's  unlawful  demands  and 
claims ;  and  that  by  procuring  the  appointment  of  a  receiver  the 
plaintiff  has  prevented  the  defendant  from  carrying  on  his  busi- 
ness, thereby  damaging  him  to  the  amount  of  $5,000.  It 
concludes  with  a  prayer  that  the  complaint  be  dismissed,  that 
defendant  have  judgment  for  actual  damages  in  the  sum  of 
$5,000,  for  punitive  damages  in  the  sum  of  $10,000  and  for  his 
costs.  The  reply  joins  issue  upon  the  counterclaim.  It  then 
alleges  that  prior  to  the  date  of  the  agreement  of  July  30,  1902, 
the  plaintiff  had  advanced  to  the  partnership  the  sum  of  $3,000, 
and  that  prior  to  the  accounting  had  on  July  30,  1907,  he  had 
advanced  the  further  sum  of  $1,884.68 ;  that  the  defendant  had 
represented  to  plaintiff  that  he  was  an  experienced  stockgrower 
and  had  made  representations,  upon  which  plaintiff  relied,  that 
all  moneys  so  advanced  by  him  would  make  a  return  to  him  of 
from  twenty-five  to  thirty-five  per  cent  profit ;  that  the  defendant 
promised  plaintiff  that  he  would  return  out  of  the  profits  of  the 
business  all  moneys  so  advanced  within  five  years  after  the  date 
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of  the  inception  of  the  partnership ;  that  in  the  event  he  failed 
to  make  payment  before  the  expiration  of  five  years  he  would, 
at  the  expiration  of  that  time,  or  on  July  30,  1907,  make  such 
payment  of  the  whole  amount  advanced  or  so  much  thereof  as 
had  not  already  been  paid ;  that  the  note  for  $3,250  was  given  to 
cover  the  amount  first  advanced  together,  with  interest  accrued 
prior  to  July  30,  1902,  which  plaintiff  had  paid  to  obtain  this 
sum,  and  the  one  for  $1,884.68  to  cover  all  sums  advanced  there- 
after and  prior  to  July  30,  1907,  and  that  the  sums  named 
therein  were  intended  to  reimburse  plaintiff  for  these  advances 
and  for  no  other  purpose,  and  were  understood  to  be  and  did 
represent  an  indebtedness  to  the  plaintiff  to  be  paid  out  of  the 
assets  of  the  copartnership.  It  is  further  alleged  that  the  plain- 
tiff is  now  the  owner  and  holder  of  said  notes  and  that  a  por- 
tion of  the  interest  only  has  been  paid,  such  payments  having 
been  made  out  of  the  assets  of  the  partnership. 

At  the  trial  the  defendant  seems  to  have  abandoned  entirely 
his  claim  for  damages.  After  a  jury  had  been  called  there  was 
some  discussion  between  the  court  and  counsel  as  to  how  the 
hearing  should  proceed.  Counsel  for  plaintiff  suggested  that 
there  should  first  be  determined  the  question  whether  the  part- 
nership had  been  dissolved  by  the  settlement  made  in  1907,  their 
theory  being  that  if  this  issue  were  determined  in  favor  of 
defendant,  he  would  be  entitled  to  judgment;  otherwise  the 
plaintiff  would  be  entitled  to  the  relief  demanded  in  the  com- 
plaint. The  court  adopted  this  suggestion  and  ruled  that  the 
jury  should  be  required  to  find  on  this  question  only.  To  this 
ruling  counsel  for  defendant  excepted.  It  was  also  ruled  that 
the  burden  was  upon  the  defendant  and  that  the  hearing  should 
proceed  accordingly.  At  the  close  of  the  hearing  the  court 
instructed  the  jury  to  find  on  the  question  indicated  by  counsel^ 
and  also  upon  the  further  question  whether  before  commencing 
the  action  the  plaintiff  had  offered  to  buy  the  defendant's  inter- 
est upon  reasonable  terms  and  had  offered  to  sell  his  interest  to 
defendant  on  like  reasonable  terms.  The  jury  answered  the  first 
question  in  the  negative  and  the  second  in  the  affirmative.  Subse- 
quently the  court  adopted  these  findings.    It  found  further  that 
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the  defendant  had  been  gr^ilty  of  misconduct  in  claiming  that  he 
had  bought  the  interest  of  plaintiff  and  that  the  partnership  no 
longer  existed;  that  the  partnership  was  heavily  indebted,  and 
that  the  adjustment  of  its  affairs  would  require  the  examination 
of  a  long  account  in  order  to  cany  the  judgment  of  dissolution 
into  effect.  It  rendered  and  ordered  entered  a  decree  dissolving 
the  partnership  and  directing  that  further  proceedings  be  had 
and  taken  according  to  law  to  settle  its  affairs.  The  defendant 
has  appealed  from  the  judgment  and  an  order  denying  his 
motion  for  a  new  trial. 

The  first  assignment  counsel  make  in  their  brief  is  that  the 
court  erred  ''in  limiting  the  trial  to  the  single  issue  whether  or 
not  the  defendant  had  purchased  the  plaintiff's  interest  in  the 
copartnership."  Instead  of  noticing  the  question  presented  by 
the  assignment,  counsel  devote  almost  the  whole  of  their  argu- 
ment to  the  question  whether  the  evidence  is  sufficient  to  sustain 
the  first  finding.  They  insist  that  the  finding  is  not  supported  by 
any  evidence  other  than  the  statements  of  plaintiff,  which,  when 
viewed  in  the  light  of  all  the  facts  and  circumstances  appearing 
in  the  case,  is  wholly  unworthy  of  credit.  In  this  counsel  are  in 
error.  It  appears  without  question  that  at  the  inception  of  the 
partnership  in  1901,  the  plaintiff  adivanced  for  the  purchase  of 
stock,  etc.,  the  sum  of  $3,000.  Part  of  this  ($1,000)  was  paid  in 
cash;  the  rest  ($2,000)  was  represented  by  a  promissory  note 
executed  by  plaintiff  to  pay  the  balance  of  the  purchase  price, 
which  he  thereafter  paid  with  interest  to  the  amount  of  $250.  It 
appears  also  without  question  that  when  the  formal  agreement 
was  made  in  1902  the  plaintiff  demanded  and  received  from  the 
defendant  a  note  for  $3,250,  with  the  understanding  and  agree- 
ment that  at  the  end  of  five  years  he  was  to  receive  payment  of 
this  sum  out  of  the  assets  of  the  firm,  but  without  interest.  This 
is  established  not  only  by  the  testimony  of  plaintiff,  but  by  that 
of  Eendig,  the  firm  bookkeeper,  and  by  Carnal,  the  firm  attorney. 
The  settlement  referred  to  in  the  pleadings  as  having  taken 
place  on  July  30,  1907,  actually  took  place  in  December  of  that 
year.  It  occurred  at  a  room  in  a  hotel  at  Havre.  There  were 
present  the  plaintiff,  the  defendant,  Eendig  and  Carnal.    Up  to 
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that  time  the  buBiness  had  not  been  profitable;  in  fact,  it  had 
been  conducted  at  a  losa.  The  firm  had  incurred  indebtedness 
for  land  and  stock.  A  large  sum  was  due  to  a  bank  at  Fort 
Benton.  Owing  to  the  stringency  in  the  money  market  it  was 
impossible  for  the  firm  to  borrow,  and  creditors  were  pressing  for 
payment  of  their  demands.  The  plaintifii  proposed  to  the 
defendant  that  they  form  a  corporation  and  discharge  or  secure 
some  of  their  indebtedness  by  payment  or  assignment  of  stock. 
To  this  defendant  demurred,  because,  as  he  said,  plaintiff 
wrongly  insisted  that  he  should  have  10,000  out  of  a  total  of 
15,000  shares  of  the  corporate  stock,  thus  claiming  a  greater  in- 
terest than  he  was  entitled  to.  Being  unable  to  agree  upon  any- 
thing definite,  they  finally  went  over  the  books  and  had  a  settle- 
ment. Plaintiff  insisted  that  inasmuch  as  five  years  had  elapsed 
since  the  formal  agreement  had  been  made,  he  was  entitled  to 
have  repaid  to  him  all  moneys  advanced  to  the  firm  up  to  the 
date  of  settlement.  Defendant  assented  to  this,  and  thereupon 
executed  a  note  for  $3,250,  in  lieu  of  the  old  note  held  by  plain- 
tiff for  the  same  sum,  as  of  date  of  July  30,  1907,  and  due  one 
year  later  with  interest  at  eight  per  cent  per  annum.  The  old 
note  was  thereupon  canceled.  It  was  ascertained  from  the  books 
that  other  money  had  been  advanced  by  plaintiff  to  meet  debts 
due  from  the  firm,  to  an  amount  considerably  more  than  $2,000. 
From  this  was  deducted  $600,  which  plaintiff  stated  was  to 
balance  a  charge  of  ten  dollars  per  month  which  defendant  had 
drawn  for  pocket  money  during  the  five  years.  For  the  balance, 
$1,884.64,  the  defendant  executed  a  second  note  bearing  date 
October  30  and  due  one  year  later,  with  eight  per  cent  interest 
per  annum.  The  first  of  these  notes  bears  the  signature  of  the 
defendant  alone;  the  second  bears  the  firm  name,  by  ''M.  B. 
Casey,  Mgr."  The  evidence  furnishes  no  explanation  of  this 
difference  in  the  signatures  and  dates  of  the  notes ;  but  there  is 
no  dispute  that  both  were  to  be  paid  out  of  the  firm  assets.  As 
before  stated,  the  plaintiff,  Eendig  and  Carnal  all  agree  that  the 
notes  were  the  result  of  the  understanding  had  between  the 
parties  when  the  written  agreement  was  made  as  claimed  by 
plaintiff  and  assented  to  by  the  defendant    All  agree  that  they 
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had  never  heard  any  claim  made  by  defendant  that  the  result  of 
the  settlement  was  a  purchase  by  him  of  plaintiff's  interest  until 
the  filing  of  his  answer  in  this  case.  Besides,  it  appears  that 
subsequent  to  the  date  of  settlement  the  plaintiff  signed  notes 
with  the  defendant  to  cover  firm  indebtedness  due  to  different 
creditors,  and  thereupon  paid  interest  on  them  out  of  the  funds 
of  the  firm,  for  which  he  continued  to  act  as  the  financial  head 
just  as  he  had  acted  theretofore.  In  addition  to  this  evidence,  it 
appears  that  at  the  time  application  was  made  to  the  district 
court  for  the  appointment  of  a  receiver,  an  effort  was  made  by 
the  parties  through  their  counsel  to  effect  a  -settlement  of  all 
of  their  differences.  It  was  then  agreed  by  stipulation  filed 
in  the  district  court  that  the  appointment  of  the  receiver  should 
be  deferred  for  a  period  of  ten  days,  and  that  if  in  the  meantime 
the  defendant  would  pay  to  the  plaintiff  the  sum  of  $6,000,  the 
plaintiff  would  surrender  to  him  the  notes  and  convey  to  him 
his  interest  in  the  partnership.  In  this  stipulation  the  existence 
of  the  partnership  was  specifically  recognized.  To  rebut  this 
evidence  there  was  the  statement  of  the  defendant,  standing 
alone,  to  the  effect  that  the  notes  represented  the  purchase  price 
which  he  agreed  to  pay  to  plaintiff  for  his  interest,  under  a 
secret  arrangement  made  with  plaintiff  which  had  not  been 
divulged  to  Eendig  and  Carnal  at  the  time  of  the  settlement, 

* 

and  which  was  not  thereafter  to  be  divulged  to  anyone  until 
the  notes  had  been  paid.  From  this  brief  resume  of  the  evi- 
dence, it  becomes  apparent  that  there  is  no  substantial  founda- 
tion for  the  claim  by  defendant  that  the  result  of  the  settle- 
ment was  a  purchase  by  him  of  plaintiff's  interest.  There  is 
therefore  no  merit  in  the  contention  of  counsel;  and  since  the 
existence  of  the  partnership  at  the  time  the  action  was  com- 
menced is  clearly  established,  it  is  wholly  aside  from  the  merits 
of  the  controversy  to  inquire  whether  the  court  erred  in  sub- 
[1]  mitting  the  case  to  the  jury  as  it  did.  The  abandonment  of 
the  -damage  feature  of  the  case  eliminated  the  law  issues.  It  then 
became  the  exclusive  province  of  the  judge  to  ascertain  the  facts 
and  to  declare  the  rights  of  the  parties,  using  the  jury,  how- 
ever,  in  an  advisory  capacity,  if  he  found  it  desirable  to  do  so, 
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and  submitting  to  it  for  determination  such  issues  as  he  chose. 
He  could  adopt  their  findings  or  reject  them  and  make  others 
if  in  his  judgment  the  facts  in  the  case  justified  the  one  course 
or  the  other.  Therefore,  any  error  committed  in  submitting  is- 
sues was  subject  to  correction  when  the  judge  came  to  consider 
the  case  for  final  decision.  {Ferris  v.  McNally,  45  Mont.  20,  121 
Pac.  889,  and  cases  cited.) 

It  is  argued  that  while  the  defendant  was  required  to 
[2]  submit  his  evidence  upon  the  single  issue  indicated  by  the 
court  at  the  opening  of  the  trial,  the  court  had  the  jury  to  find 
upon  the  additional  question  whether  the  plaintiff  had  endeav- 
ored to  effect  a  settlement  with  the  defendant  before  bringing  the 
action,  and  thus  changed  the  theory  of  the  case  entirely.  In  a 
sense  this  is  true,  but  it  does  not  follow  that  a  new  trial  should 
be  ordered  for  this  reason.  It  is  apparent  from  the  record  that 
the  evidence  introduced  was  all  that  either  of  the  parties  had  in 
his  power  to  introduce.  At  least  no  suggestion  was  made  to  the 
trial  court,  when  the  findings  were  filed,  by  way  of  application  to 
submit  additional  evidence,  that  such  was  not  the  case,  nor  on 
the  motion  for  new  trial,  that  the  defendant  had  been  led  to  omit 
the  introduction  of  any  available  evidence  by  the  course  pursued 
by  the  court,  and  had  therefore  been  taken  by  surprise.  If  such 
was  the  fact,  he  should  have  acted  promptly  by  then  informing 
the  court  that  there  was  such  evidence  and  that  he  had  omitted 
to  introduce  it  because  he  thought  there  would  later  be  a  further 
hearing.  {Hill  v.  McKay,  36  Mont.  440,  93  Pac.  345.)  In  any 
event,  the  way  was  open  to  him  to  move  for  a  new  trial  on  the 
ground  of  surprise.  (Rev.  Codes,  sec.  6794.)  He  did  not  do 
this,  and  now  insists  that  he  should  be  awarded  a  new  trial  upon 
the  purely  technical  ground  that  the  court  did  not  pursue  ex- 
actly the  course  indicated  at  the  opening  of  the  trial.  We  cannot 
ascertain  from  the  record  that  defendant  has  suffered  any  wrong 
in  this  behalf. 

It  is  argued  under  this  assignment,  also,  that  since  the  part- 
nership agreement  designates  the  course  to  be  pursued  in  order 
[3]  to  effect  a  dissolution,  the  plaintiff  was  bound  to  pursue 
this  course,  and  that  the  office  of  the  court  was  confined  exda- 
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sivBly  to  the  enforcement  of  this  part  of  the  agreement.  Let  it 
be  conceded  that  this  is  the  general  rule.  (Lindley  on  Partner- 
ship, sec.  432.)  When  we  come  to  examine  the  agreement, 
however,  to  ascertain  the  plan  provided  therein,  we  find  not  one 
but  two  provisions  which  are  fundamentally  inconsistent  with 
each  other.  Under  the  first  an  inventory  of  the  stock  must  be 
taken  and  the  price  fixed,  whereupon  it  shall  be  compulsory  for 
one  or  the  other  partner  to  buy  or  sell.  Under  the  other,  the 
stock  and  the  increase,  etc.,  are  to  be  divided  between  the  part- 
ners share  and  share  alike.  Which  of  the  partners  has  the  first 
option  to  buy  or  sellt  Who  has  the  right  to  say  whether  the 
first  or  the  second  provision  shall  be  pursued  t  It  appears,  also, 
from  the  evidence  that  during  the  course  of  the  business  the  firm 
has  purchased  land,  an  investment  which  it  seems  was  not  con- 
templated by  the  partners  at  the  time  of  the  inception  of  the 
partnership.  Under  which  of  the  two  provisions  in  the  agree- 
ment is  this  to  be  disposed  oft  How,  under  these  circumstances, 
could  the  court  enforce  specific  performance  of  either  provision  1 
Under  the  reservation  in  the  agreement  the  plaintill  had  the 
right  to  demand  a  dissolution  at  any  time  he  became  dissatisfied 
with  the  conduct  of  the  business.  (Rev.  Codes,  sec.  5494;  Par- 
sons on  Partnership,  sec.  359.)  The  evidence  makes  it  entirely 
clear  that  he  was  dissatisfied  and  that  he  and  the  defendant 
could  not  agree.  We  think  the  court  properly  concluded  that 
neither  mode  of  dissolution  provided  in  the  agreement  could  be 
enforced,  and  that  adjustment  between  the  partners  should  be 
reached  through  an  accounting  in  the  ordinary  way  without 
regard  to  the  agreement.  And  let  it  be  conceded  that  the  asser- 
tion in  defendant's  answer  of  exclusive  ownership  by  him  is  not 
in  itself  sufficient  to  justify  the  decree  of  dissolution,  the  evi- 
dence fuUy  justifies  the  conclusion  that  the  business  had  not 
been  profitable  and  that  the  partners  could  not  agree  as  to  how 
it  ought  to  be  conducted.  This  is  amply  sufficient  t%  support  the 
decree. 

The  witness  Carnal  had  acted  as  the  attorney  of  the  firm  from 
the  date  of  its  inception.  He  was  called  by  plaintiff  to  testify 
[4]    touching  the  settlement  at  Havre,  in  December,  1907. 
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Objection  was  made  that,  since  he  had  been  the  attorney  for  the 
defendant,  he  was  not  a  competent  witness  as  to  any  communica- 
tion made  to  him  by  the  defendant.  The  evidence  was  properly 
admitted.  The  witness  was  asked  to  relate  only  what  took  place 
at  that  time  between  the  plaintiff  and  the  defendant  while  he 
was  acting  as  attorney  for  both.  Communications  made  to  an 
attorney  while  acting  for  both  parties  do  not  come  within  the 
prohibition  of  the  statute  (Rev.  Codes,  sec.  7892),  when  a  con- 
troversy arises  as  to  the  matter  about  which  he  has  thus  been  the 
common  adviser.  (40  Cyc.  2368 ;  23  Am.  &  Eng.  Ency.  of  Law, 
2d  ed.,  66.) 

The  witness  McDonough  had  been  counsel  for  defendant  upon 
the  application'  for  the  appointment  of  the  receiver,  and  had 
joined  in  the  conference  with  counsel  for  the  plaintiff  which 
resulted  in  the  stipulation  referred  to  above.  He  was  permitted 
[6]  to  testify  over  objection — ^the  ground  thereof  being  the 
same  as  that  made  the  basis  of  the  objection  to  the  testimony  of 
Carnal — ^that  though  he  had  consulted  with  the  defendant  with 
reference  to  the  case,  the  defendant  had  not  at  any  time  informed 
him  or  claimed  that  he,  defendant,  had  purchased  plaintiff's 
interest.  The  purpose  of  the  rule  declared  by  the  statute  is  to 
enable  the  client  to  disclose  fully  the  facts  upon  which  his  rights 
are  to  be  determined  or  upon  which  he  seeks  advice,  without  fear 
of  publication,  so  that  counsel  may  be  put  in  a  position  success- 
fully to  perform  the  duties  arising  out  of  his  employment  (23 
Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  56) ;  but  where  no  confidence 
has  been  reposed,  there  is  nothing  to  disclose,  and  the  rule  does 
not  apply.  {Matthews  v.  Hoagland,  48  N.  J.  Eq.  455,  21  Atl. 
1054.)  For  this  reason  we  are  inclined  to  the  opinion  that  the 
evidence  was  competent ;  but  even  though  it  be  conceded  that  it 
comes  within  the  principle  of  the  prohibition  and  that  the  ruling 
was  for  this  reason  erroneous,  the  court  could  not  have  found 
otherwise  than  it  did  upon  the  other  evidence  introduced. 
Therefore  no  prejudice  was  wrought  by  it. 

The  stipulation  was  properly  admitted.  It  contained  a 
specific  recognition  of  the  existence  of  the  partnership  at  the 
[6]    time  it  was  signed.    It  was  introduced  to  show  this  fact 
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only,  and  for  this  purpose  it  was  proper  as  showing  a  declaration 
of  defendant  directly  contrary  to  his  statement  when  he  testified 
on  the  stand  as  to  his  previous  purchase  of  plaintiff's  interest. 
Even  if  it  be  conceded  that  the  stipulation  was  an  offer  of 
[7]  compromise  and  was  conditionally  accepted  as  such,  the 
declaration  to  the  effect  that  the  partnership  was  still  in  exist- 
ence was  not  essential  for  the  purpose  of  the  compromise,  and  is 
not  to  be  regarded  as  a  concession  made  in  order  to  effect  it. 
This  feature  of  it  is  the  recital  of  an  independent  fact  and  is  not 
within  the  rule  of  the  statute  (Rev.  Codes,  sec.  8040),  that  '*an 
offer  of  a  compromise  is  not  an  admission  that  anything  is  due." 
{Bose  V.  Rose,  112  Gal.  341,  44  Pac.  658;  Kutcher  v.  Love,  19 
Colo.  542,  36  Pac.  152;  16  Cyc.  915;  1  Bice  on  Evidence,  435;  1 
Greenleaf  on  Evidence,  sec.  192.) 

Error  is  assigned  upon  other  rulings  upon  questions  of  evi- 
dence, but  they  are  not  of  sufScient  merit  to  demand  special 
notice. 

Finally,  it  is  said  that  the  decree  does  not  specifically  deter- 
mine all  the  rights  of  the  parties.  We  understand  that  by  this 
statement  counsel  mean  that  it  was  incumbent  upon  the  court  to 
determine  in  the  decree  whether,  upon  an  adjustment  of  the 
account  between  the  parties,  the  notes  held  by  plaintiff  should 
be  a  charge  in  his  favor  against  the  partnership  assets.  In  this 
counsel  are  again  in  error.  All  questions  touching  the  items  of 
charge  and  credit  as  between  the  partners,  including  the  disposi- 
tion which  should  be  made  of  these  notes,  are  to  be  determined 
upon  the  taking  of  the  account,  subject  to  correction  by  the  court 
when  the  final  result  is  submitted  to  it  for  approval. 

The  decree  and  order  are  affirmed. 

Afflrmed. 

Mr.  Jdstigb  Smith  and  Mb.  Justice  Hollowat  concur. 
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CITY  OF  BUTTE,  Appellant,  v.  NEVIN,  Respondent. 

(No.  3,207.) 
(Submitted  NoTember  25,  1912.    Decided  November  30,  1912w) 

[128  Pac.  600.] 

Cities  and  Towns — Public  Files — Copies — Title  to — Mayor. 

1.  Title  to  copies  of  papers  on  file  in  the  office  of  the  city  clerk, 
ffiren  to  the  mayor  by  the  person  who  prepared  them,  is  not  in  the 
city  but  in  the  mayor,  and  the  latter  oxv  retirement  from  office  may 
retain  such  copies. 

Appeal  from  District  Court,  Silver  Bow  County;  J.  J.  Lynch, 
Judge. 

Action  in  claim  and  delivery  by  the  City  of  Butte  against 
Chas.  P.  Nevin  to  recover  possession  of  a  copy  of  a  report  rela- 
tive to  the  city's  financial  affairs,  etc.  From  a  judgment  for 
defendant,  plaintiff  city  appeals.    Affirmed. 

Mr.  H.  Lowndes  Maury,  and  Mr.  John  A.  Smith,  submitted  a 
brief  in  behalf  of  Appellant;  Mr.  Smith  argued  the  cause  orally. 

Beplevin  will  lie  for  the  recovery  of  parish  records.  {Steb- 
bins  V.  Jennings,  10  Pick.  (Mass.)  172;  Sawyer  v.  Baldwin,  11 
Pick.  (Mass.)  492.)  It  will  undoubtedly  be  contended  on  the 
part  of  the  respondent  that  the  remedy  provided  by  section  428, 
Revised  Codes,  is  the  only  remedy  that  could  be  invoked  in 
this  case.  The  report  in  controversy  was  not  an  official  record, 
but  a  document  prepared  by  appellant  for  its  convenience,  to  be 
used  by  any  of  its  officials  or  agents.  But  even  if  it  should  be 
held  that  this  report  was  part  of  the  books  and  papers  of  the 
mayor's  office,  the  remedy  provided  by  section  428  is  not  exclu- 
sive. Appellant  would  still  have  the  right  to  bring  an  action  in 
claim  and  delivery  if  it  so  desired. 

Messrs.  Lamb  &  Walker,  for  Respondent,  submitted  a  brief. 

The  respondent  relies  upon  each  of  the  three  propositions, 
either  one  of  which,  if  correct,  is  sufficient  to  sustain  the  judg- 
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ment  of  the  district  court.  They  are  as  follows:  (1)  That  an 
action  in  claim  and  delivery  will  not  lie  under  the  facts  in  this 
case ;  (2)  that  the  appellant  is  not  the  proper  party  plaintiff  in 
this  action;  and  (3)  the  subject  of  this  action  is  the  property 
of  the  respondent.  If  the  theory  of  the  appellant  is  correct,  that 
the  property  in  controversy  is  the  property  of  the  appellant, 
then  the  proper  action  for  its  recovery  or  restoration  would  be 
under  sections  427,  428  and  429  of  the  Revised  Codes. 

It  would  seem  that  public  property  is  not  subject  to  an  action 
in  claim  and  delivery,  for  in  order  to  recover  possession  of  prop- 
erty in  an  action  of  this  kind,  it  is  essential  to  make  an  affidavit 
setting  forth  the  matter  contained  in  subdivision  3,  section  6623, 
Revised  Codes,  and  which  reads  as  follows:  '^That  the  same  has 
not  been  taken  for  a  tax,  assessment,  or  fine,  pursuant  to  statute, 
or  seized  mider  an  execution,  or  an  attachment  against  the  prop- 
erty of  the  plaintiff,  or  if  so  seized  that  it  is  by  statute  exempt 
from  seizure."  The  supreme  court  of  California,  under  like 
statutory  provision,  has  held  that  the  remedy  therein  provided 
is  proper.  {HvUs  v.  Superior  Court  of  Shasta  County,  63  Cal. 
174.)  In  the  states  where  this  summary  statutory  proceding 
does  not  obtain,  the  proper  remedy  for  the  recovery  of  public 
documents  and  papers  seems  to  be  by  an  action  in  mandamus, 
(Stevens  v.  Carter,  27  Or.  553,  31  L.  R.  A.  342,  and  note,  40 
Pac.  1074;  Marbury  v.  Madison,  1  Cranch,  137,  2  L.  Ed.  60;  17 
Ency.  PI.  &  Pr.  136.) 

As  to  the  second  proposition,  we  contend  that  the  city  of  Butte 
is  not  entitled  to  the  possession  of  the  property  sought  to  be 
recovered.  The  incumbent  of  the  office  in  whose  custody  and 
control  such  property  is  lodged  would  be  the  proper  party  plain- 
tiff if  an  action  of  this  kind  would  lie. 

As  to  the  third  proposition,  we  contend  that  the  evidence  in 
this  case  conclusively  shows  that  the  particular  property  sought 
to  be  recovered  is  property  that  never  belonged  to  the  city  of 
Butte,  but  is  the  property  of  the  respondent  himself,  donated  to 
him  by  the  courtesy  of  the  contractor. 
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MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

Action  in  claim  and  delivery.  The  plaintiff  seeks  to  recover 
from  the  defendant  the  possession  of  a  document  containing  a 
report  of  its  financial  affairs,  the  amount  of  revenues  received 
and  disbursed,  etc.,  covering  the  period  from  the  first  Monday  in 
May,  1901,  until  November  30,  1910.  The  complaint  is  in  the 
usual  form,  alleging  title  and  right  of  possession  in  plaintiff  and 
wrongful  detention  by  defendant.  The  answer  admits  the 
capacity  of  plaintiff,  but  denies  all  other  allegations  of  the  com- 
plaint. A  trial  had  without  a  jury  resulted  in  a  decision  and 
judgment  in  favor  of  defendant.  The  plaintiff  has  appealed 
from  the  judgment. 

In  their  briefs  counsel  devote  much  of  their  argument  to  the 
questions  whether  an  action  in  claim  and  delivery  lies  under  the 
facts  disclosed  in  this  case,  and  whether,  if  so,  it  can  be  main- 
tained in  the  name  of  the  plaintijS.  For  present  purposes  we 
may  assume,  without  deciding,  that  both  questions  should  be 
resolved  in  favor  of  the  plaintiff.  Even  so,  the  evidence  fails  to 
make  a  case  upon  which  it  is  entitled  to  recover. 

Under  a  contract  entered  into  on  September  26,  1910,  between 
the  plaintiff  and  Pogson,  Pelqubet  &  Co.,  accountants,  the  latter 
were  employed  to  audit  the  accounts  of  plaintiff,  covering  the 
period  mentioned  above,  and  to  make  a  complete  detailed  report 
[1]  of  all  receipts  and  disbursements  for  each  term  of  two  years 
included  in  that  period.  This  contract  called  for  a  report  to  the 
city.  Before  the  report  was  finally  made,  the  defendant  (then 
mayor  of  the  city)  requested  Pogson,  Peloubet  &  Co.  to  furnish 
him  three  copies  of  their  report:  one  for  the  city,  a  second  for 
the  Business  Men's  Association  of  the  city,  and  a  third  for  his 
office.  They  delivered  two  copies  to  the  defendant  In  person, 
and  a  third  directly  to  the  Business  Men's  Association.  Of  those 
delivered  to  the  defendant,  one  was  presented  by  him  to  the  city 
council ;  the  other  he  received  as  his  own,  and,  presumably,  upon 
his  retirement  from  office  retained  it  among  his  private  papers. 
The  copy  presented  to  the  council  found  its  way  into  the  hands 
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of  the  city  clerk  and  was  by  him  filed  among  the  records  of  his 
office.  The  files  of  the  office  now  show  that  by  an  agreement 
between  the  council  and  Phil.  C.  Goodwin,  who  had  theretofore 
served  as  city  treasurer,  the  latter  was  allowed  to  take  this  copy 
from  the  office  for  examination,  leaving  his  receipt  for  it.  So 
far  as  the  evidence  discloses,  it  is  x^ovf  in  his  possession. 

Pogson,  Peloubet  &  Co.  fully  discharged  their  contract  with 
the  city  when  they  delivered  to  it  one  document  embodying  the 
result  of  their  investigations  in  the  form  in  which  they  agreed  to 
make  it.  If  they  chose  to  make  carbon  copies  for  themselves  or 
for  the  accommodation  of  other  persons,  as  was  the  case  here, 
the  title  to  such  copies  did  not  vest  in  the  city  but  in  the  persons  ! 

for  whom  they  were  made,  there  being  nothing  in  their  contract  ' 

prohibiting  Pogson,  Peloubet  &  Co.  from  furnishing  as  many  of 
such  copies  as  they  chose.  The  mayor  of  a  city  in  this  state  is 
not  required  to  keep  a  record  of  his  official  acts.  The  duty  to 
keep  the  files  and  records  of  the  city  appertains  to  the  clerk, 
who  is  bound  to  deliver  them  to  his  successor.  (Bev.  Codes,  sec. 
3253.)  If  the  mayor  chooses  to  keep  a  record  including  copies 
of  documents  which  must  be  preserved  in  the  files  of  the  clerk's 
office,  they  are  his  private  property,  and  title  to  them  does  not 
vest  in  the  city  by  virtue  of  the  fact  that  he  is  acting  as  its  chief 
executive  at  the  time.  Having  delivered  the  copy  to  the  city 
council,  and  having  seen  that  it  found  its  way  into  the  records 
of  the  city,  his  duty  was  fully  discharged* 

Let  the  judgment  be  affirmed. 

Affirmed, 

Mr.  Justice  Smith  and  Mb.  Justigb  Holloway  concur. 
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STATE  EX  REL.  AMERICAN  S.  &  B.  CO.,  et  al.,  Relators,  v. 
DISTRICT  COURT  et  al.,  Respondents. 

(No.  3,263.) 
,  (Submitted  November  23,  1912.    Decided  November  30,  1912.) 

'  [128  Pac.  583.] 

Dismissal  of  Action  on  Appeal — Duty  of  District  Court — Man- 
damus. 

1.  On  appeal  in  a  personal  injury  action  the  cause  was  remanded 
with  direction  to  dismiss  the  action.  The  district  court  did  so,  but 
did  not  enter  a  final  judgment  of  dismissal.  A  new  action  between 
the  same  parties  and  on  the  same  cause  of  action  was  thereupon  com- 
menced in  the  same  court.  Defendant's  motion  to  dismiss  such  action 
was  denied.  Held,  on  application  for  writ  of  mandate,  under  the  rule 
that  where  plaintiff  has  had  one  fair  opportunity  to  make  out  his 
cause  of  action,  after  a  full  investigation  of  the  issues  framed,  and 
failed,  the  supreme  court  wiU,  on  appeal,  order  the  cause  dismissed, 
that  the  trial  court  erred  in  refusing  to  dismiss  the  second  action,  and 
peremptory  writ  issued  ordering  dismissal. 

Mr.  Ghubf  Justigi  Bbantly  dissenting. 

Original  application  for  writ  of  mandate,  by  the  American 
Smelting  and  Refining  Company  and  another,  to  compel  the  dis- 
trict court  of  Lewis  and  Clark  county,  and  J.  Miller  Smith,  one 
of  its  judges,  to  dismiss  an  action.    Writ  issued. 

Messrs,  Day  &  Mapes,  and  Messrs.  Wight  dk  Pew,  for  Re- 
lators, submitted  a  brief ;  Mr.  E.  C,  Day  and  Mr.  Ira  T.  Wight 
argued  the  cause  orally. 

Messrs.  Oalen  &  Mettler,  and  Mr.  W.  H.  Poorman,  for  Re- 
spondents, submitted  a  brief;  Mr.  Mettler  and  Mr,  Poorman 
argued  the  cause  orally. 

The  petition  for  a  writ  of  m>andamus  must  show  a  clear  right 
to  the  relief  sought  by  the  relator.  {State  v.  Court,  29  Mont. 
272,  74  Pac.  501.)  The  power  cannot  be  exercised  to  control  a 
judgment  of  the  lower  court.  {State  v.  Court,  40  Mont.  17,  104 
Pac.  872 ;  State  v.  Rotwitt,  15  Mont.  29,  37  Pac.  845 ;  26  Cyc.  158 
note  99.)  A  decision  of  the  trial  court  that  a  complaint  in  a 
suit  doe?  not  state  a  cause  of  action,  being  a  determination  upon 
an  issue  of  law  arising  in  the  case,  will  not  be  corrected  by  fium- 
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damns.  {State  v.  District  Court,  27  Mont.  280,  70  Pac.  981.) 
As  a  general  rule,  the  action  of  the  court  with  regard  to  dis- 
missing an  action  is  judicial  and  not  ministerial,  and  will  not  be 
reviewed  by  mandamus.  (26  Cyc.  206,  note  99.)  Mandamus 
to  enter  a  judgment  will  not  issue  where  its  effect  would  be  to 
review  or  control  the  judicial  discretion  of  the  inferior  court. 
(26  Cyc.  210,  note  36;  People  v.  Court,  114  Cal.  466,  46  Pac.  383; 
Broder  v.  Court,  103  Cal.  121,  37  Pac.  143 ;  Tibbetts  v.  Campbell 
(Cal.),  27  Pac.  531;  People  v.  Sexton,  37  Cal.  532;  People  v. 
Pratt,  28  Cal.  166,  87  Am.  Dec.  110.) 

The  defendants  have  an  adequate  remedy  by  appeal.  No 
judgment  has  as  yet  been  rendered  against  them,  and  even 
though  they  should  be  compelled  to  go  to  trial,  it  cannot  be 
assumed  that  they  will  be  unsuccessful  in  the  suit.  If  successful, 
they  will  recover  their  costs,  and  this  is  the  most  that  any  defend- 
ant is  given  under  the  law,  no  matter  how  unjust  the  suit  may 
be.  Uthe  judgment  should  be  against  the  defendants,  they  then 
have  their  right  of  appeal,  and  there  may  be  reviewed  upon  such 
appeal  the  alleged  error  here  complained  of. 

It  has  been  universally  held,  without  a  single  exception,  so  far 
as  we  have  been  able  to  find,  that  a  judgment  of  dismissal  or  of 
nonsuit  is  not  upon  the  merits,  and  is,  therefore,  not  a  bar  to 
another  suit.  (23  Cyc.  1137,  note  38;  6  Ency.  of  PL  &  Pr.  993; 
Andrews  et  al.  v.  School  Dist.  No.  4,  35  Minn.  70,  27  N.  W.  303 ; 
Craver  v.  Christian  et  al,  34  Minn.  397,  26  K  W.  8.)  It  makes 
no  difference  how  the  judgment  may  be  framed,  nor  what  it  may 
be  called ;  nor  is  it  material  that  the  nonsuit  was  compulsory  or 
ordered  upon  the  failure  of  plaintiff's  evidence.  (23  Cyc.  1138, 
and  notes.)  A  dismissal  in  an  action  at  law,  even  after  plain- 
tiff has  put  in  his  evidence,  when  in  the  nature  of  a  judgment  of 
nonsuit,  is  not  such  a  judgment  on  the  merits  as  will  bar  a 
second  suit  on  the  same  cause  of  action.  {Id.  1139,  note  45; 
Dahler  v.  Steele,  1  Mont.  206.)  This  is  also  the  case  where  the 
dismissal  is  based  on  the  failure  of  the  plaintiff  to  establish  his 
cause  of  action  by  his  evidence.  {Id.  1139,  note  47.)  A  judg- 
ment rendered  on  the  ground  of  formal  defects  in  the  pleadings 
does  not  touch  the  merits  of  the  controversy,  and  therefore  is  no 
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bar  to  a  second  suit  on  the  same  cause  of  action.  {Id.  1149,  and 
notes.)  A  dismissal  of  the  action  on  defendants'  motion  for 
plaintiff's  failure  to  make  out  a  prima  facie  case  or  prove  some 
material  allegation  is  generally  regarded  as  no  more  than  a  non- 
suit, and  not  conclusive.  {Id.  1149,  note  50;  6  Bncy.  of  PI.  & 
Pr.  990,  and  note.)  A  motion  for  a  nonsuit  is  a  waiver  of  tht 
right  to  have  a  judgment  on  the  merits,  and  submits  to  the  court 
the  single  question  whether  plaintiff  has  proved  a  case  sufScient 
to  be  submitted  to  a  jury.  {Carroll  v.  Grande  Ronde  Electric 
By.  Co.,  49  Or.  477,  90  Pac.  903.)  The  case  last  above  cited 
seems  to  be  on  all-fours  with  the  case  at  bar,  except  that  the  trial 
court  granted  the  motion  to  dismiss  the  action,  as  the  relators 
in  this  case  contend  the  trial  court  should  have  dismissed  the 
second  action.  The  supreme  court  of  Oregon,  however,  upon 
appeal  reversed  the  action  of  the  trial  court  and  held  that  the 
judgment  of  dismissal  in  the  former  case  was  no  bar  to  the 
bringing  of  the  second  suit.  • 

*'A  judgment  must  show  of  itself,  or  by  the  aid  of  the  judg- 
ment-roll, that  it  concludes  the  merits  of  the  controversy  or  it  is 
no  defense."  {Olass  v.  Basin  &  Bay  State  Min.  Co.,  34  Mont. 
95,  85  Pac.  747.)  If  there  is  any  judgment  in  the  former  case, 
it  is  a  judgment  of  dismissal.  There  is  no  judgment-roll  pleaded 
in  the  answer  of  the  defendants,  and,  therefore,  no  presumption 
can  be  indulged  that  it  was  a  judgment  upon  the  merits. 

This  court  by  ordering  the  former  action  dismissed  finally 
terminated  that  action.  It  did  not  thereby  enjoin  the  plaintiff 
from  filing  a  new  suit,  and  certainly  did  not  prejudge  or  decide 
the  merits  of  any  new  suit  which  he  might  file,  and  in  which  he 
might  attempt  to  meet  the  defects  pointed  out  by  the  supreme 
court  in  the  complaint  in  his  first  suit.  This  court  could  not 
know  in  advance  whether  the  facts  or  the  law  would  justify  the 
plaintiff  in  filing  a  new  suit.  If  he  was  not  so  justified,  presum- 
ably he  would  not  file  a  new  suit ;  but,  on  the  other  hand,  only  a 
judgment  on  the  merits  could  bar  him  from  bringing  such 
second  suit,  and  this  judgment  would  have  to  be  pleaded  as  a 
defense  to  such  suit  before  it  would  be  available.  In  the  mean- 
time the  first  cause  wajs  finally  disposed  of  and  the  defendant 
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was  entitled  to  judgment  for  his  costs  against  the  plaintiff  under 
section  6718.  If  the  first  ease  had  been  sent  back  for  a  new 
trial,  that  cause  would  not  have  been  disposed  of,  and  the  plain- 
tiff might  have  made  another  ineffectual  attempt  to  prove  his 
ease,  and  it  was  this  evil  that  the  court  prevented  by  dismissing 
the  case  and  thus  finally  disposing  of  it.  It  was  perfectly  proper 
for  this  court,  in  ordering  the  first  action  dismissed,  to  assume 
that  plaintiff  either  could  not  or  would  not  amend  his  complaint 
if  the  case  was  sent  back  for  a  new  trial.  The  court  also  as- 
sumed that  if  plaintiff  still  desired  to  make  an  attempt  to  pre 
sent  a  complaint  which  would  state  a  cause  of  action,  section 
6717  expressly  authorized  him  to  file  such  complaint  after  his 
first  action  had  been  disposed  of  by  a  judgment  of  dismissal  or 
nonsuit.  ^'A  dismissal  of  the  action  is  a  final  decision  of  the 
action,  and  it  is  a  final  decision  of  the  action  as  against  all  claims 
made  by  it,  although  it  may  not  be  a  final  determination  of  the 
rights  of  the  parties  as  they  may  be  presented  in  some  other 
action.*'  (Leese  v.  Sherwood,  21  Cal.  151,  164.)  **In  effect  a 
dismissal  is  a  final  judgment  in  favor  of  the  defendants ;  and 
although  it  may  not  preclude  the  plaintiff  from  bringing  a  new 
suit,  there  is  no  doubt  that,  for  all  purposes  connected  with  the 
proceedings  in  the  particular  action,  the  rights  of  the  parties  are 
affected  by  it  in  the  same  manner  as  if  there  had  been  an  adjudi- 
cation upon  the  merits.*'  {Bowling  v.  Polack,  18  Cal.  625.) 
'' A  dismissal  signifies  the  final  ending  of  a  suit,  not  a  final  judg- 
ment on  the  controversy,  but  an  end  of  that  proceeding."  (14 
Cyc.  391,  and  notes.)  **A  nonsuit  is  not  a  final  disposition  of 
the  case  and  does  not  bar  another  suit  upon  the  same  cause  of 
action.'*  (14  Cyc.  393,  notes  7,  8.)  From  flie  foregoing  it 
seems  very  plain  that  this  court,  in  using  the  phrase  ''final  dis- 
position of  the  cause"  in  the  La  France  case,  did  not  at  all  mean 
that  such  final  disposition  of  the  cause  should  necessarily  be 
upon  the  merits,  or  be  at  all  conclusive  of  any  future  case  which 
might  present  a  different  state  of  facts  or  law.  Such  final  dis- 
position of  the  cause  might  be  upon  the  merits,  provided  the 
court  so  directed,  as  in  the  case  of  Dunseth  v.  Butte  Electric  Ry, 
Co.,  41  Mont.  14,  21  Ann.  Cas.  1258, 108  Pac.  567,  or  it  might  be 
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not  upon  the  merits  by  ordering  a  mere  dismissal  of  the  -action, 
as  in  the  case  of  Mimch  v.  American  Smelting  ds  Refining  Co.  et 
al.,  44  Mont.  36, 118  Pac.  764, 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

On  February  25,  1910,  one  Nick  Masich  filed  his  complaint 
against  the  above-named  relators  in  the  district  court  of  Lewis 
and  Clark  county,  claiming  damages  for  personal  injuries. 
Issues  were  duly  framed  and  the  cause  was  tried,  resulting  in  a 
judgment  in  favor  of  the  plaintiff.  On  appeal  to  this  court  the 
judgment  and  an  order  denying  a  new  trial  were  reversed  and 
the  cause  was  remanded  with  directions  to  dismiss  the  action. 
{Masich  v.  American  Smelting  d;  Refining  Co,  et  al.,  44  Mont.  36, 
118  Pac.  764.)  On  remittitur  filed  in  the  district  court  the 
judgment  was  duly  set  aside  and  the  action  dismissed.  No  final 
judgment  of  dismissal  was  entered.  Thereafter  a  new  action 
between  the  same  parties,  on  the  same  cause  of  action  and  for 
the  same  relief,  was  commenced  by  the  plaintiff,  in  the  same 
court.  The  defendants  answered,  and  alleged,  in  addition  to  the 
facts  heretofore  stated,  that  the  issues  between  the  parties  had 
been  fully  adjudicated  by  this  court  and  that  such  adjudication 
constituted  a  bar  to  the  second  action.  Plaintiff  by  reply  ad- 
mitted that  all  of  the  allegations  of  this  special  defense  were 
true,  save  that  there  were  other  and  additional  facts  set  forth 
in  the  complaint  in  his  second  action;  and  he  alleged  that  this 
court  merely  adjudged  and  determined  that  the  complaint  in  the 
first  action  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  denied  that  the  order  of  this  court,  and  the  dismissal 
of  the  first  action,  constituted  a  bar  to  the  second  action.  Relat- 
ors thereupon  moved  the  district  court  to  dismiss  the  second 
action.  The  court  denied  the  motion  and  at  the  same  time  struck 
from  the  answer  those  allegations  with  reference  to  an  estoppel 
heretofore  mentioned. 

Relators  have  filed  an  affidavit  setting  forth  the  above  facta 
and  praying  for  a  writ  of  mandate  directing  the  district  court 
to  dismiss  the  action  heretofore  called  the  second  action.  Re- 
spondents have  filed  an  answer  to  the  affidavit,  which,  however. 


46  Mont.]      State  et  al.  v.  District  Court  et  al.  389 

raises  no  issue  of  fact  with  which  we  are  concerned.  They  pray 
that  the  alternative  writ  heretofore  issued  be  quashed  and  a  per- 
emptory writ  denied. 

In  the  case  of  State  ex  rel.  La  France  Copper  Co.  v.  District 
Court,  40  Mont.  206,  105  Pac.  721,  this  court  laid  down  the  rule 
that  when  a  plaintiff  has  had  one  fair  opportunity  to  make  out 
his  cause  of  action,  and  has  failed,  not  on  account  of  some  tech- 
nical omission  or  defect  in  the  pleadings,  but  after  a  full  investi- 
gation of  the  issues  as  framed  between  the  parties,  this  court  will 
exercise  its  undoubted  authority  to  order  the  cause  dismissed, 
with  a  view  to  putting  an  end  to  the  litigation.  The  case  of 
Masich  v.  American  Smelting  &  Refining  Co.  et  al.,  supra,  was 
ordered  dismissed  in  accordance  with  this  rule.  We  intended  to 
finally  dispose  of  the  case  by  the  order  then  made,  and  it  must 
have  been  apparent  that  such  was  the  intention  because  the 
records  of  the  court  disclose  the  fact  that  such  an  order  has  never 
been  made,  und^r  like  circumstances,  save  with  that  object  in 
view.  If  we  had  intended  that  the  plaintiff  should  be  allowed 
to  again  try  the  same  issues  under  a  different  state  of  the  plead- 
ings supplemented  by  other  and  additional  evidence  touching  the 
same  cause  of  action,  the  order  would  not  have  been  made,  since 
that  might  have  been  accomplished  by  remanding  the  cause  for 
a  new  trial.  If  the  contention  of  the  respondents  were  correct, 
the  result  would  be  a  practical  nullification  of  the  order  of  this 
court,  and  the  court  would  be  placed  in  a  situation  of  refusing 
to  enforce,  or  of  modifying,  its  own  order. 

Neither  is  it  necessary  or  seemly  that  the  district  court  should 
be  allowed  to  try  the  question  of  estoppel  in  the  regular  way. 
The,  order  made  by  this  court  was  an  extraordinary  one,  and  it 
is  for  this  court  to  interpret  and  enforce  it,  which  it  will  do  in 
the  most  summary  way. 

We  think  it  altogether  immaterial  that  no  formal  judgment 
has  ever  been  entered  in  the  so-called  first  action. 

It  is  therefore  ordered  that  a  peremptory  writ  of  mandate 
issue,  requiring  the  district  court  of  Lewis  and  Clark  county  to 
dismiss  cause  No.  7714,  with  costs  to  the  defendants. 

Mr.  Justice  Hollowat  concurs. 
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Mr.  Chief  Justice  Bbantly:  I  dissent.  Notwithstanding  the 
disposition  by  this  court,  on  the  former  appeal,  of  the  case  of 
Mdsich  ▼.  American  Smelting  di  Befining  Co.,  44  Mont.  36,  118 
Pac.  764,  following  the  role  announced  in  the  case  of  State  ex 
rel.  La  France  Copper  Co.  v.  District  Court,  40  Mont.  206,  105 
Pac.  721,  Masich  had  the  right  to  commence  a  second  action,  if 
he  chose  to  do  so.  (Rev.  Codes,  sec.  6464.)  When  it  was  com- 
menced it  became  the  exclusive  duty  of  the  district  court  to 
determine  in  the  first  instance,  in  the  ordinary  way,  whether  the 
disposition  made  of  the  first  action  under  the  mandate  of  this 
court  was  I  disposition  of  it  upon  the  merits  within  the  meaning 
of  section  6717,  Revised  Codes,  and,  for  this  reason,  may  be 
made  available  as  a  bar  to  the  second  action,  as  res  adjudicata. 
Its  decision  of  this  question,  like  any  other  ruling  inade  in  any 
other  case  upon  the  settlement  of  the  issues,  or  upon  a  trial  of 
them  upon  the  merits,  is  subject  to  review  by  this  court  on  appeal 
only,  and  cannot  be  controlled  by  mandamus  or  any  other  extra- 
ordinary writ. 

Let  it  be  conceded  that  in  directing  the  dismissal  of  the 
former  action,  this  court  proceeded  upon  the  theory  that  the 
plaintiff  was  not  entitled  to  recover  in  any  event.  The  order 
made  by  the  district  court  in  obedience  to  the  mandate  of  this 
court  should  not  be  deemed  of  any  greater  efficacy  as  a  final  de- 
termination of  the  case  than  a  final  judgment,  and  should  be 
availed  of  as  a  bar  to  the  second  action  in  the  ordinary  way  by 
pleading  it.  Whether  it  concludes  the  plaintiff  is  a  question  for 
the  district  court  in  the  first  instance.  The  result  of  the  major- 
ity opinion  is  that  whenever  in  the  course  of  proceeding  in  an 
action  a  trial  court  commits  manifest  error,  this  court  will  inter- 
fere with  mandamus  and  set  it  right,  thus  substituting  for  its 
appellate  jurisdiction  its  extraordinary  jurisdiction  under  this 
writ 
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POTTEE,  AiTELLANT,  V.  FURNISH  et  al.,  Respondents. 

(Na.  3,266.) 
(Submitted  NoTember  25,  1912.    Decided  November  30,  1912.) 

[128  Pac.  542.] 

Elections — Invalidity — Showing  Necessary — Constitutionality  of 
Statute — Review — Rule. 

Elections — ^Invalidity — Showing  Neceesaiy. 

1.  After  an  election  has  been  held,  it  maj  not  be  challeng^ed  nnless 
it  ean  be  shown  that  a  different  result  would  have  been  reached  but  for 
the  conditions  of  which  complaint  is  made. 

Same — ^I>ifferent  Eesult — Insufficient  Showing. 

2.  Held,  under  the  rule  declared  in  paragraph  1  above,  that  where 
the  agreed  statement  upon  which  was  submitted  t&e  question  of  the 
alleged  invalidity  of  a  special  county  election  (in  February,  1912),  at- 
tacked on  the  ground  that  section  33,  Chapter  113,  Laws  of  1911,  requir- 
ing at  such  election  the  use  of  the  registration  books  used  at  the  last 
preceding  general  election  (in  November,  1910),  was  unconstitutional,  in 
that  their  use  denied  to  persons  who  had  since  said  general  election  be- 
come qualified  electors  and  to  women,  otherwise  qualified,  the  right  to 
participate  in  such  election,  failed  to  disclose  that  the  number  of  such 
persona  was  sufficient  to  change  the  result  of  the  election,  judgment 
in  faVor  of  defendant  county  was  proper. 

Same — Validity — ^Who  may  not  Question. 

3.  Plaintiff,  who  did  not  claim  to  have  himself  been  one  of  those 
who  had  been  denied  the  right  to  vote  at  a  special  election,  through 
the  operation  of  an  alleged  unconstitutional  statute,  was  not  injured 
thereby,  and  therefore  not  in  a  position  to  call  in  question  the  validity 
of  the  statute. 

Statutes — Cionstitutionality — ^Determination — Bule. 

4.  The  question  of  the  constitutionality  of  a  statute  will  not  be  deter- 
mined unless  it  is  directly  raised  and  its  determination  is  necessary 
to  a  disposition  of  the  case. 

Appeal  from  District  Court,  Custer  County;  Sydney  Sanner, 
Judge. 

Action  by  H.  Q.  Potter  against  R.  T.  Furnish  and  others,  as 
the  board  of  county  commissioners  of  Custer  County,  to  enjoin 
three  bond  issues  aggregating  $170,000,  to  secure  funds  for  the 
construction  of  bridges.  From  a  judgment  for  defendants, 
plaintiff  appeals.    Affirmed. 

Messrs.  Loud,  Campbell  cfe  Wood,  for  Appellant,  submitted  a 
brief. 

We  contend  that  section  33  of  Chapter  113,  Laws  of  1911,  as 
well  as  section  491^  Revised  Codes,  are  unconstitutional,  as  being 
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in  violation  of  the  provisions  of  sections  2  and  12  of  Article  IX, 
and  section  5  of  Article  III  of  the  state  Constitution.  The  Consti- 
tution authorizes  the  legislative  assembly  to  pass  registration 
laws,  and  the  legislature,  acting  under  such  authority,  has  enacted 
such  laws,  among  the  provisions  of  which  are  the  particular  sec- 
tions in  question.  In  the  passage  of  such  laws  the  legislature 
is  charged  with  the  duty  of  making  them  reasonable,  so  that  in 
practice  no  considerable  number  of  persons  may  be  disfranchised 
thereby.  (10  Am.  &  Eng.  Bncy.  of  Law,  2d  ed.,  580;  State  v. 
Corrier,  22  Neb.  265,  3  Am.  St.  Rep.  267,  34  N.  W.  499.)  The 
court  in  the  case  of  Spier  v.  Baker,  120  Cal.  370,  41  L. 
B.  A.  196,  52  Pac.  662,  in  speaking  of  the  exercise  of 
this  power,  said:  ''The  legislature  has  the  power  to  pass 
laws  looking  to  the  proper  and  reasonable  regulation  of  the 
exercise  of  the  right  of  free  suffrage,  and  when  that  has  been 
done  its  power  has  been  exhausted."  This  case  is  an  authority 
holding  that  a  law  of  California  containing  provisions  similar 
to  those  herein  attacked  is  unconstitutional  and  void. 

We  also  urge  that  the  court  was  in  error  in  holding  that  re- 
spondents made  no  mistake  in  failing  to  provide  for  the  regis- 
tration and  voting  of  persons  whose  electoral  rights  matured  or 
came  rnto  being  since  the  last  general  election  of  1910.  When 
the  authorities,  upon  whom  is  imposed  the  duty  of  calling  an 
election,  have  acted  in  such  a  manner  as  not  to  give  all  the 
electors  an  opportunity  to  participate,  and  their  action  accom- 
plished the  disfranchisement  of  a  number  of  electors,  then  this 
action  would,  on  general  principles,  render  the  election  null  and 
void.     (Cooley  on  Constitutional  Limitations,  7th  ed.,  926,  927.) 

Section  5  of  Article  III  of  the  Constitution  provides  that: 
"All  elections  shall  be  free  and  open,  and  no  power,  civil  or 
military  shall  at  any  time  interfere  to  prevent  the  free  exercise 
of  the  right  of  suffrage."  This  constitutional  provisiosb  makes 
it  unlawful  to  prevent  qualified  voters  from  voting  either  by 
impartial  legislation,  by  violence  or  intimidation,  by  fraud,  or  by 
failure  to  furnish  sufficient  facilities  to  allow  all  qualified 
electors  to  vote.  (10  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  583.) 
This  section  does  not  prevent  the  regulation  of  the  right  to  vote 
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by  means  of  registration,  provided  the  regulations  are  reason- 
able. 

Inasmuch  as  this  bond  issue  affects  the  property  rights  of 
every  yoman  who  is  a  taxpayer  of  the  county,  provision  should 
have  been  made  whereby  women  taxpayers  could  have  registered 
and  voted  at  this  special  election.  The  two  sections  of  our  laws 
Under  discussion  deny  to  women  taxpayers  the  right  guaranteed 
to  them  by  section  12  of  Article  IX  of  the  Constitution. 

We  are  aware  of  the  fact  that  this  court  in  a  recent  case  has 
held  that  where  qualified  voters  were  prevented  from  voting  at 
a  special  county  election  to  determine  whether  bonds  should  be 
issued,  the  exclusion  of  those  voters  does  not  render  the  election 
invalid,  when  it  could  not  have  changed  the  result.  (Reid  v. 
Lincoln  County,  4&  Mont.  31,  125  Pac.  429.)  In  this  case  the 
court  also  apparently  considered  the  question  of  the  constitu- 
tionality of  section  491  of  the  Revised  Codes.  However,  the 
constitutionality  of  section  33,  supra,  was  not  considered  or  de- 
cided in  the  opinion. 

We  respectfully  submit  that  under  the  facts  and  circum- 
stances as  they  appear  in  this  case  the  sections  mentioned  above 
do  not  come  within  the  rule  of  reasonable  regulation  of  the  right 
of  suffrage,  and  they  should  be  held  to  be  unconstitutional  and 
void.  It  therefore  follows  that  the  election,  having  been  called 
and  held  under  and  by  virtue  of  such  provisions,  is  invalid  and 
void,  and  furnishes  no  legal  authority  for  the  bond  issue  in 
question. 

No  appearance  on  behalf  of  Respondents. 

MR.  JtSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  action  was  brought  by  H.  G.  Potter,  a  resident,  free- 
holder and  taxpayer  within  the  county  of  Custer,  state  of  Mon- 
tana, against  the  board  of  county  commissioners  and  the  county 
••lerk  and  recorder  of  Custeir  county,  for  the  purpose  of  enjoin- 
ing the  commissioners  from  disposing  of  three  issues  of  bonds 
aggregating  $170,000,  for  the  purpose  of  securing  funds  for 
building  three  steel  wagon  bridges  in  that  county.    The  bonds 
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were  authorized  by  a  vote  of  the  electors  expressed  at  a  special 
election  held  on  the  20th  day  of  February,  1912.  The  cause  was 
submitted  to  the  trial  court  upon  an  agreed  statement  of  facts, 
and  from  a  judgment  in  favor  of  the  defendants  the  plaintiff 
appealed. 

With  one  exception  every  question  presented  was  determined 
adversely  to  appellant  by  this  court  in  Reid  v.  Lincoln  County, 
46  Mont.  31,  125  Pac.  429.  We  are  satisfied  with  our  conclu- 
sions in  that  case,  and  further  consideration  of  the  questions 
there  decided  need  not  be  had. 

In  the  brief  of  counsel  for  appellant  there  is  urged  upon  us 
the  contention  that  section  33  of  Chapter  113,  Laws  of  1911,  is 
unconstitutional.  That  section  provides:  "At  any  special  elec- 
tion held  for  any  purpose  in  any  county,  copy  of  the  official 
register  and  check  list  which  were  printed  or  written  before  and 
used  at  the  last  preceding  general  election,  must  be  used  and 
no  new  registration  need  be  made."  It  is  insisted  that  this  sec- 
tion violates  sections  2  and  12  of  Article  IX  of  our  state  Consti- 
tution, which  define  the  qualifications  of  electors,  and  in  support 
of  this  view  Spier  v.  BaJcer,  120  Cal.  370,  41  L.  R.  A.  196,  52 
Pac.  659,  is  cited  and  relied  upon. 

If  this  attack  had  been  made  prior  to  the  election,  or  if  it 
appeared  that  electors  who  were  opposed  to  these  bond  issues, 
or  any  of  them,  in  numbers  sufficient  to  change  the  result,  had 
been  denied  the  right  to  vote  by  reason  of  the  operation  of  sec- 
tion 33  above,  a  question  of  importance  would  be  presented ;  but 
it  is  a  rule  of  well-nigh  uniform  recognition  that  after  an  election 
[1]  has  been  held,  a  party  will  not  be  permitted  to  challenge 
it  unless  he  can  show  that  a  different  result  would  have  been 
reached  but  for  the  conditions  of  which  he  complains. 

It  may  be  that  women  who  were  taxpayers  and  who  possessed 
[2]  the  qualifications  required  of  men  for  the  right  of  suffrage, 
or  foreign-born  citizens  who  were  naturalized  between  Novem- 
ber, 1910,  and  the  date  of.  this  special  election,  or  electors  who 
established  residence  in  this  state  during  that  period,  or  others 
who  possessed  the  qualifications  mentioned  in  section  2  of  Article 
IX  of  the  Constitution  above,  were  denied  the  right  to  partici- 
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pate  in  this  special  election ;  but  if  so,  this  record  fails  to  reveal 
the  fact,  and  much  more,  this  record  fails  to  disclose  that  if  there 
were  such  qualified  electors  denied  the  right  to  vote,  the  number 
was  sufficient  to  change  the  result,  even  assuming  that  all  such 
would  have  voted  against  some  or  all  of  the  propositions  sub- 
mitted at  this  election.  The  plaintiff  does  not  assert  that  he  was 
denied  the  right  to  vote,  and  under  these  circumstances  he  fails 
[3]  to  show  that  he  has  been  injured,  and,  therefore,  is  not  in  a 
position  to  raise  the  question  of  the  validity  of  the  statute. 
(State  ex  rel.  Holliday  v.  O'Leary,  43  Mont.  157,  115  Pac.  204; 
Spratt  V.  Helena  Power  Trans.  Co.,  37  Mont.  60,  94  Pac.  631.) 
It  is  a  general  rule  applied  by  the  courts  that  the  question  of 
[4]  the  constitutionality  of  a  statute  will  not  be  determined 
unless  it  is  directly  raised  and  its  determination  is  necessary 
to  a  disposition  of  the  case. 
The  judgment  is  affirmed. 

Affirmed. 

« 
Mb.  Chief  Justice  Brantly  and  Mr.  Justice  Smfth  concur. 


GLEASON,  Respondent,  v.  MISSOURI  RIVER  POWER  CO. 

BT  AL.,  Appellants. 

(No.  3,185.) 
(Submitted  November  1,  1912.    Decided  December  9,  1912.) 

[128  Pac.  586.] 

Personal  Injuries — Electricity — Eviderice — Insufficiency — Negli- 
gence— Pleading  and  Proof — Instructions — Law  of  Case — 
Judgments — Conjecture — Reversal. 

Personal  Injuries — Electricity — Evidence— Insufficiency. 

1.  In  an  action  to  recover  damages  for  personal  injuries  to  plaintiff,  a 
lineman,  claimed  to  have  been  sustained  because  of  defendants'  negli- 
|renee  in  ordering  him  to  make  repairs  on  electric  wires  which,  while 
unknown  to  him,  were  known  to  them  to  be  then  charged  with  a  dan- 
gerous current  of  electricity,  evidence  held  insuflicient  to  sustain  plain- 
tiff's allegation  of  negligencfi. 
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Same — ^Negligence— Pleading  and  Proof. 

2.  Proof  that  an  accident  occurred  and  that  pUdntifl  was  injured 
thereby  does  not  suffice  to  fasten  liabilitj  therefor  upon  defendant 
master;  to  entitle  the  former  to  recover,  he  must  prove  the  tatter's 
n^ligence  as  alleged  in  the  complaint. 

Instructions — ^Law  of  Case — Duty  of  Jury. 

3.  The  court's  instructions  constitute  the  law  of  the  case,  and  are 
binding  upon  the  jury. 

Judgment — Con  j  ecture — Beversal. 

4.  A  judgment  based  upon  a  verdict  arrived  at  by  conjecture  and 
specuhition  will  be  reversed  on  appeal. 

Appeal  from  District  Court,  Silver  Bow  County;  J.  J.  Lynch, 
Judge. 

Action  by  Edwin  Qleason  against  the  Missouri  River  Power 
Company  and  another  to  recover  damages  for  personal  injuries. 
Plaintiff  had  judgment,  and  from  it  and  an  order  denying  them 
a  new  trial,  defendants  appeal.  Reversed  and  remanded,  with 
directions  to  enter  judgment  on  the  merits  for  defendants  for 
their  costs. 

Messrs.  Wm.  Wallace,  Jr.,  John  O.  Brown,  and  T.  B.  Weir, 
for  Appellants,  submitted  a  brief ;  Mr.  Brown  argued  the  cause 
orally. 

Where  the  appellate  court  is  in  the  same  position  as  the  jury 
to  pass  upon  the  facts,  and  the  facts  show  the  jury's  findings  to 
have  been  impossible  or  based  upon  speculation,  the  cause  will 
be  reversed.  {Nelson  v.  Big  Blackfoot  Co.,  17  Mont.  556,  44 
Pac.  81 ;  Newell  v.  WhitweU,  16  Mont.  243,  40  Pac.  866 ;  Lands- 
man V.  Thompson,  9  Mont.  182,  22  Pac.  1148 ;  N.  P.  By.  Co.  v. 
SchimmeU,  6  Mont.'  161,  9  Pac.  889 ;  Knipe  v.  Washoe  Co.,  37 
Mont.  161,  95  Pac.  129 ;  Walsh  v.  Mueller,  16  Mont.  180,  40  Pac. 
292 ;  Boe  v.  Lynch,  20  Mont.  80,  49  Pac.  381 ;  Meyers  v.  Savery, 
19  Mont.  329,  48  Pac.  329 ;  Woolf  v.  Washington  etc.  By.,  37 
Wash.  491,  79  Pac.  997 ;  Spiro  v.  St.  Louis  T.  Co.,  102  Mo.  App. 
250,  76  S.  W.  684.) 

Where  the  verdict  rendered  in  the  trial  court  is  without  any 
support  in  the  evidence,  it  is  the  duty  of  the  appellate  court  to 
so  declare,  and  set  aside  the  judgment  based  on  it.  (Illinois 
Co.  V.  Kinnare,  93  111.  App.  83  j  Bock  Island  By.  v.  Dormady,  103 
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m.  App.  127 ;  Lake  Erie  dk  W,  B.  Co.  v.  Juday,  19  Ind.  App. 
436,  49  N.  E.  843.)  The  testimony  of  the  plaintiflf  himself 
makes  the  question  of  the  sufficiency  of  the  proof  in  this  case  a 
matter  of  mere  mathematical  calculation  (as  it  is),  and  where 
the  evidence  is  of  such  a  character  that  the  appellate  court 
stands  on  an  equal  footing  with  the  jury  in  considering  it,  the 
appellate  court  should  review  it,  and  where  the  verdict  is  con- 
trary to  the  evidence  grant  a  new  trial.  {Ellwood  Mill  Co.  v. 
Jackson,  11  Ind.  App.  181,  38  N.  E.  824 ;  Hazard  Powder  Co.  v. 
Manufacturing  Co.,  78  Conn.  171,  112  Am.  St.  R«p.  144,  61  Atl. 
519;  Lovitt  V.  RusseU,  138  Mo.  474,  40  S.  W.  123;  Casio  v. 
Baker,  59  W.  Va.  683,  53  S.  E.  600 ;  Mississippi  OH  Co.  v.  Star- 
ling Co.  (Miss.),  23  South.  648.) 

The  plaintiff  has  failed  to  prove  the  negligence  complained  of, 
and  irrespective  of  whether  or  not  we  have  established  the  im- 
possibility of  the  accident  as  alleged,  we  have  established  that 
the  plaintiff  has  failed  to  prove  his  case  as  laid.  The  well-defined 
rule  of  law  is  that  the  doctrine  of  res  ipsa  loquitur  does  not 
apply  in  master  and  servant  cases,  and  it  has  expressly  been 
held  to  not  apply  in  master  and  servant  electric  cases.  {Looney 
V.  Railway  Co.,  200  U.  S.  480,  50  L.  Ed.  564,  26  Sup.  Ct.  Rep. 
303 ;  Beebe  v.  Transit  Co.,  206  Mo.  419,  12  L.  R.  A.,  n.  s.,  760, 
103  S.  W.  1019.)  Since  the  happening  of  the  accident  is  no 
proof  of  the  negligence  of  the  master,  the  plaintiff  must  prove 
not  only  the  cause  of  his  injury,  but  that  that  cause  was  a  negli- 
gent act  or  omission  on  the  part  of  the  master.  "If  the  testi- 
mony leaves  either  the  existence  of  the  negligence  of  the  defend- 
ants, or  that  such  negligence  was  the  proximate  cause  of  the 
injury,  in  conjecture,  it  is  insufficient  to  establish  plaintiff's 
case."  {Shaw  v.  New  Year  Gold  Min.  Co.,  31  Mont.  138,  77 
Pac.  515;  (flsen  v.  M.  0.  P.  Co.,  35  Mont.  400,  89  Pac.  731; 
McOowan  v.  Nelson,  36  Mont.  67,  92  Pac.  40 ;  McAvley  v.  Casu- 
alty Co.,  37  Mont.  256,  96  Pac.  131 ;  Monson  v.  Copper  Co.,  39 
*  Mont.  50,  133  Am.  St.  Rep.  549,  101  Pac.  243.) 

The  care  of  a  servant  handling  electricity  should  be  propor- 
tionate to  the  danger.  ''Where  the  work  upon  which  an  em- 
ployee of  an  electrical  company  is  engaged  is  such  that  he  may 


398    Glbason  v.  Missouri  River  Power  Co.  bt  au    [Oct.  T.  12 

sustain  injury  from  a  contact  with  wires  carrying  a  high  current 
of  electricity,  he  should  be  held  to  the  exercise  of  a  degree  of 
care  commensurate  with  the  risk  involved,  and  if  he  is  injured 
by  failure  to  exercise  the  care  required  of  him,  he  cannot  re- 
cover therefor."  (Joyce  on  the  Law  of  Electricity,  sec.  633a.) 
Gleason  is  clearly  within  this  rule  here,  because  he  knew  the 
wires  were  out  of  order  and  not  in  the  usual  working  condition, 
and  being  in  this  condition  he  was  engaged  in  a  hazardous  under- 
taking. '^  Knowledge  that  wires  are  liable  to  get  out  of  repair, 
and  when  out  of  repair  that  they  are  dangerous  to  life,  is  some- 
thing entering  into  the  question  of  care  as  it  applies  to  both  par- 
ties." {Oloucester  Elec.  Co.  v.  Dover,  153  Fed.  139,  82  C.  C. 
A.  291;  Junior  v.  M.  E.  L.  &  P.  Co.,  127  Mo.  79,  29  S.  W.  988; 
Bwri  V.  AUegkeny  etc.  Co.,  201  Pa.  234,  50  Atl.  1010;  Martin 
V.  Electric  Co.  (Ky.),  92  S.  W.  547;  Cosgrove  v.  Light  Co.,  98 
Me.  473,  57  Atl.  841 ;  Dunn  v.  Cavanaugh,  185  Fed.  451 ;  Hickoi 
V.  Light  Co.,  200  N.  Y.  464,  93  N.  E.  1113.) 

Messrs.  Maury,  Templeman  dk  Davies,  for  Respondent,  sub- 
mitted a  brief;  Mr.  J.  0.  Davies  argued  the  cause  orally. 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

A  complete  statement  of  the  facts  in  this  case  will  be  found 
in  the  preface  to  the  opinion  delivered  upon  the  former  appeal 
{Oleason  v.  Missouri  River  Power  Co.,  42  Mont.  238,  112  Pac. 
394),  and  need  not  be  repeated  here.  After  the  cause  was  re- 
manded to  the  district  court  plaintiff  amended  his  complaint  by 
alleging  that  the  electric  current  which  caused  his  injury  was 
present  on  the  wires,  at  the  point  where  he  was  injured,  only 
intermittently.  The  second  trial  resulted  in  a  verdict  and  judg- 
ment in  favor  of  plaintiff,  and  defendants  have  appealed  from 
the  judgment  and  from  an  order  denjdng  them  a  new  trial.  The 
former  judgment  in  favor  of  plaintiff  was  reversed  because  the 
evidence  was  insufficient  to  support  it  or  disclose  a  liability  on 
the  part  of  either  defendant.  The  members  of  this  court  found 
it  impossible  to  understand  much  of  the  testimony  or  to  draw 
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any  rational  conclusions  from  it.  The  present  record  is  little, 
if  any,  improvement  over  the  former  one.  Much  of  the  evidence 
was  given  by  witnesses  who  qualified  as  experts,  and  to  one  not 
familiar  with  electrical  science  it  is  all  but  incomprehensible. 
Our  attention  is  called  to  what  are  claimed  to  be  manifest  con- 
tradictions in  the  testimony  of  plaintiff  as  given  upon  the  two 
trials,  but  these  need  not  be  considered  further.  Upon  the 
former  appeal  it  appeared  to  this  court  from  the  evidence,  so  far 
as  it  could  be  understood,  that  it  was  physically  impossible  for 
plaintiff's  injury  to  have  occurred  as  he  testified  it  did  occur, 
and  we  would  be  justified  in  saying  in  the  present  instance  that 
the  evidence  comes  as  nearly  demonstrating  that  plaintiff's  in- 
jury was  caused  by  his  own  negligent  act  as  circumstantial 
evidence  ever  comes  to  actual  demonstration.  But  we  are  not 
content  to  rest  our  conclusion  upon  this  theory  of  the  case  alone. 

The  cause  of  action  is  negligence,  and  the  specific  act  of  negli- 
gence charged  is  that  the  defendants  ordered  the  plaintiff  to 
work  upon  their  wires  at  a  time  when  and  place  where  defend* 
ants  knew,  or  in  the  exercise  of  ordinary  care  should  have 
known,  that  a  dangerous  current  of  electricity  was  or  was  likely 
to  be.  In  the  main  the  evidence  is  not  materially  different  from 
what  it  was  upon  the  first  trial.  The  court  below,  fully  appre- 
ciating the  rule  that  the  burden  was  upon  the  plaintiff  to  provje 
the  negligence  as  alleged,  instructed  the  jury  that  negligence 
could  not  be  presumed  from  the  mere  happening  of  the  accident, 
but  that  plaintiff  must  prove  affirmatively  (1)  that  a  dangerous 
current  of  electricity  was  upon  the  line  of  wires  at  the  time  when 
and  place  where  the  plaintiff  was  directed  to  work;  (2)  that  the 
defendants  knew,  or  in  the  exercise  of  ordinary  care  should  have 
known,  it;  and  (3)  that  plaintiff's  injury  resulted  proximately 
from  the  defendants'  negligence  in  directing  plaintiff  to  work 
£1]  under  such  circumstances.  It  is  now  urged  upon  us  that 
the  evidence  is  insufficient  to  sustain  the  plaintiff's  allegations 
of  negligence,  and  in  this  view  we  concur. 

A  brief  reference  to  the  facts  will  suffice  to  illustrate  our  posi- 
tion. The  plaintiff  was  injured  while  attempting  to  place  fuses 
in  the  junction-pole  fuse-box — work  which  he  was  directed  by 
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these  defendants  to  do.  He  reached  this  point  some  fifteen  or 
twenty  minutes  before  noon  on  the  5th  day  of  August,  1907, 
climbed  the  pole  to  the  fuse-box,  took  out  three  short  wires  which 
he  had  placed  there  as  temporary  fuses  on  the  day  before,  and 
while  attempting  to  place  in  the  box  the  three  fuses  which  he 
had  been  directed  to  place  there,  an  arc  was  produced  by  which 
he  was  burned.  The  uncontradicted  testimony  of  Joseph 
Levique,  an  employee  of  the  Western  Iron  Works,  as  to  the 
action  of  the  motor  in  those  works  fifteen  or  twenty  minutes 
before  12  o'clock  noon  on  August  5,  1907,  would  seem  to  lead 
inevitably  to  the  conclusion  that  plaintiff  made  connection  in  the 
fuse-box  with  each  of  the  three  fuses,  and  then,  in  attempting 
to  adjust  one  of  them,  produced  the  arc  which  caused  his  injury. 
But  in  any  event,  if  we  understand  this  evidence,  one  fact  is 
established  beyond  question,  viz.,  that  the  amount  of  current 
measured  in  amperes  which  could  possibly  be  present  on  the 
line  at  the  fuse-box  was  the  amount  which  would  be  drawn  there 
by  the  customers  who  used  the  current  beyond  that  point,  or  an 
abnormal  quantity  drawn  to  the  fuse-box  by  trouble  on  the  line, 
such  as  a  short  circuit.  Defendants  had  but  three  customers  on 
the  line  beyond  the  fuse-box,  And  of  these  the  Western  Lumber 
Company  was  not  using  any  power  at  all;  the  Western  Iron 
Works  was  using  about  five  amperes,  and  the  Crescent  Creamery 
about  one  ampere.  But  the  utmost  that  these  two  customers 
could  use  was  limited  by  the  capacity  of  their  motors,  and  this 
limit  was  twenty-eight  and  one-half  amperes.  Plaintiff  testified 
that  if  the  amount  of  current  at  the  fuse-box  did  not  exceed  sixty 
amperes,  he  could  not  have  been  injured ;  in  other  words,  a  quan- 
tity less  than  sixty  amperes  was  harmless.  And  in  their  brief 
counsel  for  plaintiff  say  repeatedly  that  it  was  impossible  for 
the  defendants'  customers  by  any  action  on  their  part  to  have 
produced  the  excessive  aniperage  at  the  fuse-box  which  caused 
the  plaintiff's  injury.  The  only  conclusion,  therefore,  which  can 
be  drawn  is  that  the  accident  was  not  produced  by  the  action  of 
defendants'  customers,  and  there  is  not  any  evidence  which  tends 
to  show  that  there  was  any  trouble  such  as  a  short  circuit  on  the 
line  at  any  point  unless  at  the  fuse-box  itself;  and  if  there  was 
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trouble  at  that  point,  it  must  have  been  produced  by  the  plain- 
tiff, for  there  was  not  anyone  else  present. 

It  is  suggested  that  there  was  trouble  on  the  line  on  August  3 
which  caused  the  fuses  to  be  blown  in  this  same  fuse-box;  but 
that  accident  is  accounted  for  by  the  defendants,  who  say  the 
trouble  was  caused  by  lightning,  and  in  support  of  their  theory 
the  weather  bureau  records  were  introduced  to  show  that  at 
about  the  time  the  fuses  were  blown  on  August  3  a  heavy  storm 
was  prevailing  in  Butte.  But  even  if  the  trouble  of  August  3 
was  not  produced  by  lightning,  there  is  not  anything  else  to 
account  for  it,  and  no  suggestion  that  the  same  cause  which  pro- 
duced the  trouble  on  August  3  was  present  on  August  5  at  the 
time  the  plaintiff  was  injured.  On  the  contrary,  plaintiff  re- 
moved the  burnt  fuses  on  the  4th  and  replaced  them  with  the 
short  wires  as  temporary  fuses,  and  these  he  removed  on  the 
5th,  all  without  accident  and  without  any  indication  that  a  dan- 
gerous current  was  then  present  on  the  line.  It  is  not  sufficient 
for  the  plaintiff  to  assert  that  the  defendants  knew  that  poten- 
tially all  the  current  on  feeder  line  44  was  present  at  every  point 
on  that  line,  and  therefore  at  the  fuse-box  if  perchance  it  should 
be  drawn  there  by  excessive  use  or  by  trouble  such  as  a  short 
circuit.  Certainly  the  defendants  cannot  be  charged  with  knowl- 
edge that  their  customers  would  use  more  current  than  the  capac- 
ity of  their  motors,  and  neither  can  they  be  charged  with 
knowledge  that  there  was,  or  was  likely  to  be,  trouble  on  the 
line,  in  the  absence  of  any  evidence  to  that  effect. 

Plaintiff  realized  that  the  mere  giving  of  the  order  to  him  to 
work  at  the  time  when  and  place  where  he  was  directed  to  work 
could  not  be  held  to  constitute  negligence,  and  therefore  he  sup- 
plemented that  allegation  with  the  statement  that  the  defendants 
knew  when  they  gave  the  order  that  a  dangerous  current  of  elec- 
tricity was,  or  was  likely  to  be,  on  the  line  at  the  point  where 
plaintiff  was  directed  to  work.  This  allegation  was  essential  to 
make  out  a  cause  of  action;  and  it  was  equally  essential  that 
plaintiff  prove  the  allegation  as  made,  and  this  he  failed  to  do. 
[2]     He  proved  only  an  accident  and  his  resulting  injury,  but 
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this  the  trial  court  informed  the  jury  was  not  sufficient.  The 
rule  announced  by  the  court  to  the  jury  seems  to  have  the  sup- 
port of  the  authorities  generally.  (Looney  v.  Metropolitan  JR. 
Co,,  200  U.  S.  480,  50  L.  Ed.  564,  26  Sup.  Ct.  Rep.  303 ;  Beele 
V.  St.  Louis  Transit  Co.,  206  Mo.  419,  12  L.  R.  A.,  n.  s.,  760, 103 
[3]  S.  W.  1019.)  But  in  any  event,  it  constituted  the  law  of 
the  case  and  was  binding  upon  the  jury.  (State  v.  Northern 
Pac.  Ry.  Co.,  41  Mont.  557,  111  Pac.  141.)  Unless  the  cause  of 
[4]  this  injury  is  attributable  to  the  plaintiff's  own  act,  then  it 
was  left  entirely  to  conjecture  and  speculation,  and  the  verdict  is 
but  the  result  of  the  jury's  guesswork,  and  upon  such  flimsy 
groundwork  a  judgment  cannot  rest.  (State  v.  Suitor,  43  Mont. 
31,  Ann.  Cas.  1912C,  230,  114  Pac.  112 ;  State  v.  Northern  Pac. 
Ry.  Co.,  above;  State  v.  Duncan,  40  Mont.  531,  107.  Pac.  510; 
State  V.  McCarthy,  36  Mont.  226,  92  Pac.  521 ;  Beebe  v.  St.  Louis 
Transit  Co.,  above.)  It  was  incumbent  upon  the  plaintiff  to 
prove  the  act  of  negligence  as  alleged  in  his  complaint ;  but  the 
difficulty  of  proving  it  does  not  affect  the  rule  or  call  for  its 
modification  or  abrogation. 

This  cause  has  now  been  tried  twice  in  the  district  court  and 
argued  to  this  court  three  times.  The  plaintiff  has  failed  to 
prove  any  negligence  on  the  part  of  either  defendant,  and  it  is 
perfectly  apparent  that  he  cannot  produce  evidence  to  sustain 
the  charge  which  he  makes  in  his  complaint. 

The  judgment  and  order  are  reversed  and  the  cause  is  re- 
manded to  the  district  court,  with  directions  to  enter  judgment 
on  the  merits  for  defendants  for  their  costs. 

Reversed  and  remanded. 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Smith  concur. 
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LUNKE,  Appellant,  v.  EQELAND  et  al.,  Respondents. 

(No.  3,190.) 
(Submitted  November  27,  1912.    Decided  December  5,  1912.) 

[128  Pac.  610.] 

Contracts  —  Leases  —  Construction  —  Sale  —  Termination  of 
Lease — Pleading — Conclusions. 

Leases — Constmction — Sale— Termination  of  Lease. 

1.  Heldf  that  a  contract  of  lease  of  farm  lands  which  provided, 
among  other  things,  that  the  lessor  reserved  the  right  to  sell  at  any 
time  (the  lessee  to  have  the  first  right  to  purchase),  in  which  event 
the  lessee  should  be  paid  $1.50  per  acre  for  plowing,  summer  fallowing 
or  other  work  done  hj  him  on  the  land  under  the  lease,  "in  full  of  afl 
elaims  or  demands,"  contemplated  that  a  sale  of  the  premises  bj  the 
owner  should  terminate  the  lease. 

Pleading — Conclusions. 

2.  Allegations  in  a  eomplaint  that  defendant  had  entered  into  an 
agreement  with  a  third  person  to  dispose  of  land  leased  to  plaintiff, 
"contrary  to  the  provisions  and  agreement  contained  in  said  lease," 
and  that  defendant  would  execute  a  transfer  of  the  land  so  leased, 
"without  complying  wi^  the  terms  of  the  agreement  as  to  sale  of 
said  property,"  were  mere  conclusions  of  law  of  the  pleader. 

Appeal  from  District  Court,  Valley  County;  Frank  N.  Utter, 
Judge. 

Action  by  R.  0.  Ininke  against  Peter  Egeland  and  Jens 
Norgaard.  Plaintiff  appeals  from  an  order  dissolving  a  tem- 
porary injunction.    Affirmed. 

Mr,  John  B,  Clayberg,  for  Appellant,  submitted  a  brief;  Mr, 
R.  Lee  Word,  of  counsel,  argued  the  cause  orally. 

(403) 
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We  admit  that  a  court  of  equity  vill  not  ordinarily  enjoin 
the  commission  of  a  trespass,  but  submit  that  it  is  well  settled 
by  the  decisions  of  this  court  that,  under  certain  circumstances, 
such  injunctions  may  be  issued,  and  we  submit,  further,  that  the 
circumstances  disclosed  in  the  record  herein  bring  this  case 
within  the  principles  announced  in  the  cases  of  Sankey  v.  St, 
Mary's  Academy,  8  Mont.  265,  21  Pac.  23,  Palmer  v.  Israel,  13 
Mont.  209,  33  Pac.  134,  Lee  v.  Watson,  15  Mont.  228,  38  Pac. 
1077,  Musselshell  Cattle  Co.  v.  Woolfolk,  34  Mont.  126,  85  Pac. 
874,  and  City  of  Bozeman  v.  Bohart,  42  Mont.  290,  112  Pac.  388. 

The  only  question  before  the  court  arises  upon  the  construction 
of  the  lease.  If  the  terms  of  this  lease  permitting  Egeland  to 
sell  the  property  terminated  the  lease,  then  the  order  dissolving 
the  injunction  should  be  affirmed;  but  if  such  sale  did  not  ter- 
minate the  lease,  under  its  terms,  the  order  appealed  from  must 
be  reversed,  and  the  injunction  reinstated. 

Our  statute  provides  how  contracts  of  hire  of  either  real  estate 
or  personal  property  may  be  terminated.  (Rev.  Codes,  sec.  5221.) 
Section  5222  provides  when  the  hirer  may  terminate  the  contract. 
Section  5223  provides  generally  when  the  hiring  may  terminate. 
The  methods  thus  prescribed  are  exclusive.  It  is  usual  to  provide 
in  all  leases  for  a  forfeiture  of  the  lease  and  the  suri^ender  of  the 
possession  of  the  property,  upon  the  failure  of  the  lessee  to  comply 
with  the  terms  of  the  lease.  This  would  undoubtedly  come  under 
the  authority  given  under  section  5223,  which  provides  that  the 
contract  may  be  terminated  **by  the  mutual  consent  of  the  par- 
ties." Here,  we  find  nothing  of  this  character  in  the  lease,  and, 
under  the  law,  the  lease  could  not  be  forfeited,  or  terminated  by 
any  act  of  the  lessor.  (See  Smith  v.  Schultz,  89  Cal.  526,  533, 
26  Pac.  1087.)  McDaniel  v.  Callan,  75  Ala.  327,  holds  that, 
under  a  lease  providing  that  on  a  sale  of  the  premises,  during 
the  term  by  the  lessor,  the  lessee  should  surrender  the  posses- 
sion of  the  premises  on  ''being  paid  a  reasonable  value  for  the 
unexpired  term,"  a  mere  sale  and  conveyance  did  not  terminate 
the  lease.  (See,  also,  43  Misc.  Rep.  91,  86  N.  Y.  Supp.  780; 
48  Misc.  Rep.  543,  96  N.  Y.  Supp.  173.) 

Messrs.  Hurd  &  Lewis,  for  Respondents,  submitted  a  brief. 

Where  a  lessor  ** reserves  the  right  to  sell,"  and  actually  does 
sell,  the  lease  is  thereby  terminated.  The  case  of  Wallace  v. 
Bahlhorn,  68  Mich.  87,  35  N.  W.  834,  would  seem  to  be  in  point. 
In  that  case  the  defendants.  Bahlhorn  and  others,  leased  of  the 
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grantor  of  the  plaintiffs,  Wallace  and  others,  a  certain  farm,  the 
lease  providing  as  follows:  **Por  the  term  of  one  year  from  the 
first  day  of  April  next,  with  the  privilege  of  longer  lease  (if 
both  parties  are  suited)  for  a  term  of  eight  years,  reserving  the 
right  to  sell  part  or  all."  The  defendants  occupied  the  farm  for 
six  years  and  the  lessor  sold  to  the  plaintiffs.  The  court  held 
that  **the  fair  construction  of  the  lease  is  that  it  should  ter- 
minate upon  a  sale  of  the  premises,  or  a  portion  of  them,  as  to 
the  part  of  the  farm  sold."  In  that  case,  as  in  this,  the  inten- 
tion of  the  parties  was  that  a  sale  of  the  property  should 
terminate  the  lease,  and  the  court  held  properly  that  such  sale 
terminated  the  lease.  In  the  case  of  Ogle  v.  Hubbel,  1  Cal.  App. 
357,  82  Pac.  217,  a  similar  provision  was  contained  in  the  lease 
in  question.  The  lessor  sold  the  premises,  and  the  court,  citing 
Davis  V.  Schiveikert,  130  Cal.  143,  62  Pac.  411,  held  that  where 
an  actual  bona  fide  sale  was  made,  the  lease  was  thereby  ter- 
minated. (See,  also,  De  Vitt  v.  Kaufman  County,  27  Tex.  Civ. 
App.  332,  66  S.  W.  224 ;  Frank  v.  Stratford-Hancock,  13  Wyo. 
37,  110  Am.  St.  Rep.  963,  67  L.  R.  A.  571,  77  Pac.  134;  Thorn, 
ason  V.  Oates,  46  Tex.  Civ.  383,  103  S.  W.  1114;  Miller  v. 
Jenkins,  95  Ark.  144,  128  S.  W.  856;  Lewis  v.  Agoure,  8  Cal. 
App.  146,  96  Pac.  327;  Hayes  v.  O'Brien,  149  111.  403,  23  L.  R. 
A.  555,  37  N.  E.  73.) 

Norgaard  is  a  purchaser  in  good  faith,  and  for  value. 
Appellant's  contention  that  he  **is  clearly  not  a  bona  fide  pur- 
chaser for  value,  because  he  does  not  disclose  that  he  paid  any 
cash  on  the  purchase  price  at  all,"  is  puerile.  Does  the  fact  that 
a  man  does  not  pay  in  currency  or  its  equivalent  mean  that  he 
does  not  buy  for  value  1  Could  the  sale  be  set  aside  merely  be- 
cause a  note  or  mortgage  was  given  as  the  purchase  price  t  The 
suggestion  is  preposterous.  Norgaard  being  a  bona  fide  buyer 
'  for  value,  the  leasehold  estate  is  necessarily  destroyed.  ( Will- 
iams V.  Young,  78  N.  J.  Eq.  293,  81  Atl.  1118;  Harwood  v. 
Waiiams,  161  Mich.  368,  126  N.  W.  475.) 

The  Montana  authorities  cited  by  appellant  to  the  effect  that 
the  injunction  should  have  issued  are  not  in  point.  In  every 
case,  the  restraining  order  issued  only  when  there  was  no  ques- 
tion as  to  the  interference  by  defendant  with  plaintiff's  owner- 
ship or  absolute  right  of  possession.  Here,  Lunke  neither  owned 
nor  had  he  the  right  to  possess.  In  those  cases  there  were  re- 
peated trespasses ;  here,  there  could  be  but  one — the  ousting  of 
Lunke  by  Norgaard  from  Norgaard 's  land.     There  the  damages 
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were  difficult  to  estimate;  here  the  damages  were  fixed  by  the 
agreement  of  Lunke  and  Egeland. 

MB.  JUSTICE  SMITH  delivered  the  opinion  of  the  conrt. 

On  December  7,  1909,  plaintiff  and  the  defendant  Egeland 
entered  into  a  written  contract  whereby  Egeland  let  and  leased 
to  plaintiff  certain  agricultural  lands  in  Valley  county  for  a  term 
of  three  years.  Plaintiff  was  the  first  party  and  Egeland  the 
second  party  to  the  agreement.  We  quote  certain  parts  thereof, 
viz,:  **Said  first  party  agrees  to  break  fifty  acres  of  land  on 
said  tract  for  the  year  1910,  if  the  season  is  such  as  to  permit  of 
its  being  done.  Said  first  party  shall  have  the  right  to  repair 
any  fences  or  buildings  on  said  land,  but  second  party  is  to  pay 
for  materials  used.  •  •  •  It  is  understood  and  agreed  that 
in  case  of  sale  on  [of]  land  first  party  is  to  receive  $3.50  per 
acre  for  newly  broken  land  if  sale  is  made  before  seeding,  but 
land  must  be  seeded  same  year  as  broken.  •  •  •  The  party 
of  the  second  part  hereby  reserves  the  right  to  sell  said  premises 
at  any  time,  but  in  such  case  he  [first  party]  shall  receive  and 
the  said  second  party  shall  pay  $1.50  per  acre  for  any  and  all 
plowing,  summer  fallowing,  or  other  work  done  by  said  first 
party  on  said  land  under  this  contract,  the  same  to  be  in  full  of 
all  claims  or  demands  hereunder.  *  *  *  In  case  said  second 
party  desires  to  sell  said  land  said  first  party  shall  have  the  first 
right  to  purchase  said  land." 

This  action  was  commenced  on  December  16,  1911,  and  in  his 
complaint  the  plaintiff  alleges,  among  other  things,  the  following : 
'^That  said  agreement  [of  lease]  provided  that  said  plaintifiF 
agreed  to  and  with  said  defendant  Peter  Egeland,  to  break  and  put 
under  cultivation  at  least  fifty  acres  of  land  in  the  year  1910  and 
that  in  case  of  sale  of  said  premises  before  the  expiration  of  said 
lease  and  agreement  said  plaintiff  was  to  receive  the  sum  of  $3.50 
for  each  and  every  acre  so  broken,  and  it  was  so  understood  and 
agreed  between  plaintiff  and  defeudant  Peter  Egeland  and  was 
part  of  the  agreement  entered  into  by  and  between  this  plaintiff 
and  defendant.  That  said  plaintiff,  under  and  by  virtue  of  said 
agreement  and  lease,  did  during  the  year  1910  break  and  put 
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under  cultivation  on  said  land  eighty-four  acres  of  said  tract, 
for  which  plaintiff  was  compelled  to  pay  the  sum  of  $3.50  per 
acre,  or  a  total  sum  of  $294,  which  sum  is  now  due  and  owing 
to  plaintiff  herein.  •  •  •  Plaintiff  further  alleges  that  said 
agreement  provided  among  other  things  that  in  case  said  first 
party  repaired  any  buildings  or  fences  on  said  land,  said  second 
party,  being  Peter  Egeland,  defendant,  agreed  to  and  with  said 
plaintiff  to  pay  for  the  materials  used  in  repairing  any  fences 
or  buildings  on  said  described  land ;  and  that  by  virtue  of  said 
agreement  and  for  the  preservation  and  care  of  said  property 
said  plaintiff  did  during  the  years  1910  and  1911  expend  upon 
and  pay  out  the  sum  of  $67  for  repairing  the  buildings  and 
fences,  which  sum  is  now  due  and  owing  the  plaintiff  herein,  not 
having  been  paid  by  said  defendant  Peter  Egeland,  according  to 
the  terms  of  said  agreement.  Plaintiff  further  alleges  that 
under  and  by  virtue  of  said  agreement  said  contract  or  lease 
provided  that  if  said  defendant  Peter  Egeland  should  decide  to 
sell  his  property  said  plaintiff  was  to  have  the  first  opportunity 
and  right  to  purchase  said  land  and  that  said  agreement  was  one 
of  the  considerations  entered  [entering]  into  the  lease  of  said 
land  by  this  plaintiff."  It  is  then  alleged  that  plaintiff  was  in- 
formed and  believed  that  Egeland  had  entered  into  an  agreement 
to  dispose  of  the  land  to  the  defendant  Norgaard  '*  contrary  to 
the  provisions  and  agreement  contained  in  said  lease,"  and  that 
Egeland  was  to  execute  a  so-called  transfer  of  the  property  to 
Norgaard  **for  the  purpose  of  hindering  and  embarrassing  the 
plaintiff  in  the  quiet  and  peaceful  enjoyment  of  said  premises 
and  without  complying  with  the  terms  of  this  agreement  as  to 
sale  of  said  property."  The  complaint  continues:  '* Plaintiff 
further  alleges  that  defendant  Peter  Egeland  has  failed  to  pay 
the  sums  due  under  said  agreement  as  herein  set  forth,  although 
demand  has  repeatedly  been  made  for  the  payment  of  said  sums 
due  and  owing  thereunder,  but  that  defendant  has  refused,  and 
still  does  refuse,  to  enter  into  any  agreement  or  settlement, 
according  to  the  terms  of  lease  and  agreement."  Then  follows 
the  prayer,  which  reads  as  follows:  ** Wherefore  plaintiff  prays 
that  said  defendants  Peter  Egeland  and  Jens  Norgaard  be  en- 
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joined  from  interfering  with  or  embarrassing  or  hindering  said 
plaintiff  in  the  quiet  and  peaceful  possession  of  said  premises 
during  the  term  of  the  lease  set  forth  in  the  complaint  as  exhibit 
*A/  and  that  the  agreements  therein  specified  may  be  specifically 
performed;  and  that  said  defendant  may,  in  the  meantime,  be 
restrained  from  bringing  any  action  for  ejectment  against  the 
plaintiff  in  order  to  turn  him  out  or  oust  him  from  said  prem- 
ises; and  that  said  plaintiff  have  and  recover  of  said  defendant 
all  sums  due  and  owing  said  plaintiff,  as  set  out  in  this  com- 
plaint, and  according  to  the  terms  and  agreements  entered  into 
by  and  between  this  plaintiff  and  defendant,  Peter  Egeland; 
and  that  said  plaintiff  have  such  other  and  further  relief  in  the 
premises  as  the  nature  of  this  case  shall  require;  and  that  said 
defendants,  Peter  Egeland  and  Jens  Norgaard,  be  restrained, 
and  each  of  them,  from  interfering  with  this  plaintiff  until  the 
expiration  of  the  lease  and  agreement  entered  into  and  herein 
set  forth  in  plaintiff's  exhibit  'A.'  '' 

No  effort  was  m<ade  to  obtain  a  temporary  restraining  order 
until  April  9,  1912,  when  this  plaintiff  filed  his  affidavit  setting 
forth  that  the  defendants  had  broken  into  and  entered  upon  the 
premises  in  question  and  injured  the  same  and  threatened  to 
continue  such  trespasses.  The  affidavit  concluded  with  a  prayer 
for  an  order  requiring  the  defendants  te  refrain  ''from  enter- 
ing upon  and  trespassing  upon  said  land  and  from  interfering 
with  the  plaintiff's  possession  thereof,  during  the  terms  of  said 
lease."  Upon  the  complaint  and  this  affidavit  the  district  court 
issued  a  temporary  restraining  order  as  prayed  for. 

On  April  15,  1912,  the  defendant  Norgaard  answered,  among 
other  things  that  he  had  purchased  the  land  from  Egeland  on 
December  12,  1911,  and  ever  since  said  date  had  been  in  posses- 
sion of  the  whole  thereof.  He  also  alleged  on  information  and 
belief  that  on  or  about  December  11, 1911,  Egeland  offered  to  sell 
the  land  to  the  plaintiff,  which  offer  was  refused.  Norgaard  at 
the  same  time  filed  his  affidavit,  substantially  the  same  as  his 
answer,  and  prayed  the  court  to  dissolve  the  temporary  restrain- 
ing order.  Lunke  thereupon  filed  another  affidavit  wherein  he 
alleged,  inter  alia,  that  his  lease  was  duly  recorded  before  the 
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alleged  sale  to  Norgaard  and  the  latter  also  had  actual  notice 
thereof.  Egeland  also  filed  an  affidavit  in  support  of  the  motion 
to  dissolve,  narrating  in  detail  a  conversation  which  he  claimed 
to  have  had  with  Lunke,  wherein  he  informed  him  that  he  had 
a  purchaser  for  the  land  at  $3,500  and  offered  him  the  first  right 
to  purchase  for  the  same  amount,  which  he  refused. 

On  May  6,  1912,  the  district  court,  on  the  pleadings  and  affi- 
davits heretofore  referred  to,  dissolved  the  temporary  restrain- 
ing order.  On  application  to  this  court  it  was  continued  in 
force  pending  an  appeal  from  the  order  of  dissolution. 

The  appellant  properly  contends,  we  think,  that  the  only 
[1]  question  arises  over  the  construction  of  the  lease.  Counsel 
says  in  his  brief:  ''If  the  terms  of  the  lease  permitting  Egeland 
to  sell  the  property  terminated  the  lease,  then  the  order  dissolv- 
ing  the  injunction  should  be  affirmed;  but  if  such  sale  did  not 
terminate  the  lease,  under  its  terms,  the  order  appealed  from 
should  be  reversed.'' 

It  will  readily  be  seen  that  it  was  in  the  contemplation  of  the 
parties  that  Egeland  might  sell  the  property  at  any  time,  but  if 
he  did  conclude  to  sell,  appellant  was  to  have  the  first  right  to 
purchase.  An  issue  is  made  in  the  affidavits  as  to  whether  appel- 
lant was  in  fact  given  this  opportunity.  But  is  this  issue 
material  to  a  solution  of  the  question  presented  by  the  appeal  T 
We  think  not.  Let  us  analyze  the  complaint.  It  attempts  to 
state  a  cause  of  action  for  the  recovery  of  two  sums  of  money, 
tn2;.;.$294  for  breaking  84  acres  of  land,  and  $67  for  moneys 
paid  out  in  repairing  buildings  and  fences.  It  is  distinctly 
stated  therein  that  the  amount  expended  for  breaking  was  to  be 
paid  ''in  case  of  sale  of  said  premises  before  the  expiration  of 
the  lease."  This  undoubtedly  refers  to  its  expiration  by  limita- 
tion of  time.  We  think  the  allegation  is  justified  by  the  terms 
of  the  lease:  "In  case  of  sale  of  land  first  party  is  to  receive 
$3.50  for  newly  broken  land  if  sale  is  made  before  seeding." 
The  complaint  demands  the  sum  of  $3.50  per  acre,  thus  impliedly 
treating  the  land  as  having  been  sold  in  accordance  with  the 
terms  of  the  contract.  We  also  find  in  the  complaint  an  allega- 
tion that  by  the  terms  of  the  lease  plaintiff  was  to  have  the  first 
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opportunity  and  right  to  purchase  the  land.  But  is  any  conclu- 
sion predicated  upon  this  right  or  any  breach  of  contract 
alleged  f  None  whatsoever.  This  averment,  as  it  stands,  was 
mere  surplusage.  The  allegations  in  paragraph  7  of  the  com- 
[2]  plaint,  to-wit,  **  contrary  to  the  provisions  and  agreement 
contained  in  said  lease''  and  ''without  complying  with  the  terms 
of  this  agreement  as  to  sale  of  said  property"  are  mere  conclu- 
sions. The  prayer  is  also  significant.  Demand  is  therein  made 
for  an  order  restraining  the  defendants  from  interfering  with  the 
possession  of  the  plaintiff  ''during  the  term  of  the  lease";  that 
*'the  agreements  therein  specified  may  be  specifically  per- 
formed"; that  plaintiff  have  and  recover  all  sums  due  and 
owing;  and  that  Egeland  and  Norgaard  "be  restrained  from 
interfering  with  this  plaintiff  until  the  expiration  of  the  lease." 

It  is  quite  clear  that  this  is  not  an  action  to  enforce  the  specific 
performance  of  the  covenant  to  give  plaintiff  the  first  right  to 
purchase.  The  complaint  does  not  contain  the  necessary  alle- 
gations to  state  such  a  cause  of  action.  A  sale  to  him  would  un- 
doubtedly merge  and  terminate  the  lease,  yet  he  asks  that  his 
possession  be  protected  under  its  terms  and  until  the  expiration 
thereof.  The  complaint,  therefore,  simply  states  a  cause  of  action 
for  two  money  demands.  There  is  no  question  that  Egeland 
reserved  the  right  to  sell  the  property,  and  thus  terminate  the 
lease,  either  to  the  plaintiff  or  some  other  person,  and  it  is  very 
clear  to  us  that  the  complaint  was  framed  on  this  theory.  He 
has  sold  to  his  codefendant  Norgaard  and  such  sale  terminated 
the  lease.  If  plaintiff  has  a  cause  of  action  for  specific  perform- 
ance he  has  not  stated  it.  Neither  has  he  stated  a  cause  of  action 
for  breach  of  the  contract  except  as  to  the  two  money  demands 
to  which  reference  has  been  made. 

The  lease  also  provid<es  that  the  second  party  reserves  the  right 
to  sell  the  premises  at  any  time,  "but  in  such  case  he  [Lunke] 
shall  receive  and  the  said  second  party  shall  pay  $1.50  per  acre 
for  any  and  all  plowing,  summer  fallowing  and  other  work  done 
by  said  first  party  on  said  land,  the  same  to  be  in  full  of  all 
claims  or  demands  hereunder."  There  was  no  necessity  of  re- 
serving the  right  to  sell  if  such  sale  was  not  to  effect  the  lease. 
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Egeland  had  such  right  in  any  event.  And  the  consideration 
moving  to  Lunke,  of  $1.50  per  acre  for  all  land  plowed  or  fal- 
lowed ''in  full  of  all  claims  or  demands,"  shows  beyond  doubt 
that  it  was  to  be  paid  as  a  remuneration  to  him  for  the  loss  of 
the  unexpired  portion  of  the  lease.  To  the  point  that  the  lease 
was  terminated  by  the  sale,  see  WaUctce  v.  BaUhom]  68  Mich. 
87,  35  N.  W.  834. 

The  order  of  the  district  court  is  affirmed  and  the  restraining 
order  heretofore  issued  by  this  court  is  vacated  and  set  aside. 

Affirmed. 

Mb.  Chief  Justice  Bbantly  and  Mb.  Justice  Holloway  con- 
cur. 


VASBT,  Respondent,  v.  UNITED  STATES  GYPSUM  CO.  et 

Aii.,  Appellants. 

(No.  3,177.) 
(Submitted  November  26,  1912.    Decided  December  5,  1912.) 

[12S  Pac.  606.] 

Personal  Injuries  —  Master  and  Servant — Mines — Fellow-ser- 
vant— Vice-princip<il — Contributory  Negligence — Pleading — 
Complaint — Safe  Place — Assumption  of  Risk — Instructions — 
Excessive  Verdicts. 

Personal  Injuries — Master  and  Servant — Mines— Fellow-servant — ^Yice-prin* 
cipal. 

1.  A  foreman  in  a  mine  who  had  complete  charge  of  the  underground 
work  and  had  authority  to  hire  men  whenever  he  needed  them  was  a 
rice-principal  and  not  a  fellow-servant  of  plaintiff,  a  miner,  who  was 
injured  bj  a  fall  of  roc|L  from  the  roof  of  the  mine. 

Same — Contributory  Negligence — Pleading — Complaint. 

2.  Contributory  negligence  is  a  matter  of  defense,  and  absence  of  it 
need  not  be  alleged  by  plaintiff  in  a  personal  injury  action. 

Same — "Completed"  Place — Instructions — Proper  Refusal. 

3.  Evidence  held  to  show  that  the  place  where  plaintiff  was  injured, 
while  shoveling  out  material  shot  down  the  evening  before,  was  com- 
pleted, and  not  a  constantly  changing  one  by  reason  of  the  work  being 
done  by  plaintiff  and  his  fellow-workmen,  and  that  therefore  instruc- 
tions dealing  with  the  duty  of  the  master  toward  his  servant  relative 
to  furnishing  the  latter  with  a  safe  place  to  work  where  the  place 
is  constantly  being  changed  were  properly  ref  usfid. 
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Same — Offered  Infttructions — Proper  Refusal. 

4.  There  is  no  error  in  the  refusal  of  offered  instructions  sufficiently 
covered  by  those  given. 

Same— Aflsumption  of  Risk — Proper  Instruction. 

5.  An  instruction  that  to  warrant  a  finding  that  plaintiff  assumed 
the  risks  of  his  employment  it  was  not  necessary  that  he  must  have 
had  absolute  knowledge  of  them,  if  they  were  such  that  an  ordinarily 
prudent  man  of  plaintiff's  knowledge  and  experience  under  like  circum- 
stances could  by  reasonable  diligence  have  discovered  them,  held,  to 
have  been  properly  given. 

Same — ^Lessening  of  Damages — ^Duty  of  Plaintiff — Instructions — ^Presump- 
tions. 

6.  Nothing  appearing  in  the  record  to  the  contrary,  the  presumption 
is  that  the  jury  considered  and  followed  the  court's  instruction  to  the 
effect  that  in  a  personal  injury  case  it  is  the  duty  of  the  injured  party 
to  use  every  reasonable  effort  to  prevent  the  extension  of  his  damages, 
by  endeavoring  to  obtain  employment  after  recovery  from  his  injuries, 
etc. 

Same — Excessive  Verdicts. 

7.  Plaintiff's  injuries  consisted  in  a  fracture  of  the  left  thigh  bone 
and  a  hole  in  his  head;  he  was  confined  to  his  bed  for  about  three 
months,  and  suffered  much  pain;  while  the  fracture  was  healing  the 
knee-joint  became  stiff,  and  to  bring  back  motion  it  was  necessary 
to  place  him  under  anesthetics  because  of  the  severe  pain  attending  the 
opeiation,  etc.    Held,  that  a  verdict  for  $10,500  was  not  excessive. 

Appeal  from  District  Court,  Cascade  County;  J.  B.  Leslie, 
Judge. 

Action  by  Lars  Vasby  against  the  United  States  Gypsum  Com- 
pany and  Chas.  Okerman,  its  foreman,  to  recover  damages  susr 
tained  by  plaintiff  in  the  course  of  his  employment.  Plaintiff 
had  judgment  for  $10,500,  and  defendants  appeal  from  it  and 
an  order  denying  them  a  new  trial.      Affirmed. 

Messrs.  H.  O.  cfe  8.  H.  Mclntire,  for  Appellants,  submitted  a 
brief ;  Mr.  S.  H.  Mclntire  argued  the  cause  orally. 

This  action  is  based  upon  the  allegation  that  the  defendant, 
Charles  Okerman,  ordered  the  plaintiff  to  work  in  a  dangerous 
place  in  the  mine,  where  the  plaintiff  was  hurt.  Okerman  was 
a  fellow-servant  of  the  plaintiff.  {Ooodwell  v.  Montana  C.  By- 
Co.,  18  Mont.  293,  45  Pac.  210 ;  Thtirman  v.  Pittsburg  etc.  Co., 
41  Mont.  141, 108  Pac.  591.)  There  is  no  liability  on  the  defend- 
ants, then,  unless  it  be  by  virtue  of  Revised  CodeS}  section  5248. 
This  court  has  held  that  to  bring  an  action  under  the  statute, 
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the  allegation  of  the  complaint  must  bring  the  case  within  the 
terms  of  the  statute.  (Kelly  v.  Northern  P.  B.  B.  Co.,  35  Mont. 
243,  88  Pac.  1009 ;  Thurman  v.  Mining  Co.,  supra.)  One  of  the 
necessary  conditions  named  in  the  statute  is  that  the  plaintiff 
is  himself  without  contributory  negligence,  and  this  should  have 
been  pleaded.  This  was  not  done.  Contributory  negligence 
must  be  specially  pleaded,  and  so,  e  converso,  must  want  of  con- 
tributory negligence.  (Birsch  v.  Citizens'  El.  Co.,  36  Mont.  574. 
93  Pac.  941 ;  Kennon  v.  GUtner,  5  Mont.  260,  51  Am.  Eep.  37, 
5  Pac.  847;  14  Current  Law,  p.  775.) 

There  was  not  any  proof  of  actionable  negligence  on  the  part 
of  the  defendants,  or  either  of  them.  The  plaintiff's  injury  was 
purely  an  accident,  one  of  the  ordinary  incidents  of  mining, 
which  the  plaintiff  assumed.  The  defendant  master  was  not 
an  insurer  of  the  safety  of  the  place  where  the  plaintiff  was 
at  work,  and  the  mere  accident  without  proof  of  negligence  on 
the  part  of  the  defendants  was  not  sufficient  to  entitle  the  plain- 
tiff to  recover. 

The  evidence  showed  that  the  place  where  the  plaintiff  was 
working  was  constantly  changing  by  reason  of  the  work  there 
done,  and  the  rule  stated  by  this  court  in  the  case  of  Thurman 
V.  Pittsburg  &  Montana  C.  Co.,  supra,  and  Friel  v.  Mining  Co., 
34  Mont.  54,  85  Pac.  734,  in  this  regard  is  applicable. 

The  verdict  is  contrary  to  law.  The  jury  disregarded  the 
court's  instruction  No.  18,  in  which  the  court  advised  the  jury 
that  it  was  the  duty  of  the  plaintiff  not  to  remain  idle  after  his 
injury,  but  to  use  every  reasonable  effort  to  obtain  employment. 
On  cross-examination,  the  plaintiff  said  that  he  had  not  tried 
to  get  any  work  after  the  accident,  something  over  a  year,  except 
that  he  had  worked  for  about  a  month  for  his  board  and  lodging 
in  a  restaurant  at  Biceville.  The  evidence  showed  that  he  was 
not  disabled  from  doing  every  kind  of  work.  One  injured  by 
another's  negligence  must  use  ordinary  diligence  to  prevent 
unnecessary  injury.  {Tiggerman  v.  City  of  Butte,  44  Mont.  138, 
119  Pac.  477.) 

The  verdict  was  excessive,  and  appears  to  have  been  given 
because  of  passion  and  prejudice.    It  has  been  well  said  by  this 
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court  several  times  that  the  question  of  excessive  damages  most 
be  decided  in  the  light  of  the  evidence  in  each  case.  Other  cases 
are  not  of  great  value  as  precedents,  unless  the  facts  are  similar. 
We  have  failed  to  find  a  case  which  upheld  a  verdict  for  such  a 
large  amount  as  this  for  such  injury  as  the  plaintiff  suffered* 
In  awarding  damages  for  personal  injury,  the  best  criterion  is 
the  average  amount  awarded  for  injuries  of  a  like  nature  and 
extent ;  and  where  the  verdict  largely  exceeds  this  average,  it  is 
excessive.     {Lockwood  v.  Railway  Co.,  15  Daly  (N.  T.),  374.) 

We  cite  a  few  cases  of  fractures  of  legs  and  arms  and  the 
awards  deemed  excessive:  Three  thousand  dollars  for  a  broken 
leg  {City  of  South  Omaha  v.  Fennell,  4  Neb.  (Unof.)  427,  94  N. 
W.  632) ;  $5,000  for  a  broken  arm,  reduced  to  $3,000  (Pvllen 
V.  City  of  Butte,  45  Mont.  46, 121  Pac.  878) ;  $5,000  for  a  broken 
wrist,  reduced  to  $3,000  {Cordrey  v.  Stevedore  Co.,  65  Wash. 
381,  118  Pac.  324) ;  $6,375  for  a  broken  ankle,  reduced  to  $4,000 
{Smith  V.  Lumber  Co.,  55  Wash.  357,  104  Pac.  651) ;  $6,750  for 
a  broken  hip  held  excessive,  reduced  to  $5,000  (Mueller  v.  Power 
Co.,  56  Wash.  556,  106  Pac.  476) ;  $5,000  for  both  thigh  bones 
broken,  reduced  to  $3,500  {Hart  v.  Timber  Co.,  39  Wash.  279,  81 
Pac.  738) ;  $4,000  for  a  broken  leg,  reduced  to  $2,500  {Lombard 
V.  Railway  Co.,  47  Iowa,  494) ;  $4,000  for  a  broken  leg  {Railway 
Co.  V.  Ware,  84  Ky.  267,  1  S.  W.  493) ;  $4,100  for  broken  legs 
{Slette  V.  Ry.  Co.,  53  Minn.  341,  55  N.  W.  137).  The  following 
verdicts  have  been  held  not  excessive :  Seven  thousand  five  hun- 
dred dollars  for  a  broken  leg  {Osterholm  v.  Mining  Co.,  40  Mont. 
508,  107  Pac.  499) ;  $5,000  for  a  broken  leg  {Hoseth  v.  Milling 
Co.,  55  Wash.  416,  104  Pac.  612) ;  $2,500  for  a  broken  leg  {New- 
port News  etc.  Railway  Co.  &  El.  Co.  v.  Bradford,  100  Va.  231 , 
40  S.  E.  900) ;  $4,495  for  a  broken  leg  {Martin  v.  Hill,  66  Wash. 
436,  119  Pac!  849) ;  $4,000  for  a  broken  leg  {Roche  v.  Redding, 
125  Cal.  174,  57  Pac.  890) ;  $4,000  for  both  legs  broken  {RaUway 
Co.  V.  Hastings,  79  Kan.  499,  100  Pac.  68) ;  $2,500  for  a  broken 
knee-cap  held  not  excessive  {Power  v.  City,  191  Fed.  647).  The 
average  recovery  in  the  above-cited  cases  is  $4,139. 
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Messrs,  Freeman  <St  Thelen,  and  Mr.  A.  P.  McAnneUy,  for 
Respondent,  submitted  a  brief;  Mr.  J.  W.  Freeman  argued  the 
cause  orally. 

That  the  allegations  of  the  complaint  are  sufficient,  see  Carter 
V.  Baldtuin,  107  Mo.  App.  217,  81  S.  W.  203,  which  is  a  case 
practically  on  all-fours  with  the  case  at  bar,  both  as  to  the  plead- 
ings and  the  evidence.  (Southern  Ind.  By.  Co.  v.  Moore  (Ind. 
App.),  71  N.  E.  516;  White's  Personal  Injuries  in  Mines,  sec. 
54.)  Contributory  negligence  and  assumption  of  risk  must  be 
pleaded  as  defenses,  and  need  not  be  negatived  in  plaintiff's  com- 
plaint. {Ball  v!  Gussenhoven,  29  Mont.  321,  74  Pac.  871; 
White's  Personal  Injuries  in  Mines,  sec.  49.) 

In  this  suit  it  is  presumed  that  the  plaintiff  exercised  ordinary 
care.  (Rev.  Codes,  sec.  7962,  subd.  4.)  Vasby  was  not  required 
to  make  a  test  of  the  roof  to  ascertain  whether  it  was  loose  and 
likely  to  fall.  {Schroder  v.  Montana  Iron  Works,  38  Mont.  475, 
100  Pac.  619 ;  Thurman  v.  Pittsburg  &  Mont.  C.  Co.,  41  Mont.  141, 
108  Pac.  585.)  The  room  was  completed  where  he  went  to  work. 
The  obligation  to  take  precautions  to  see  that  it  was  reasonably 
safe  when  Vasby  went  into  the  room  was  upon  the  defendants. 
{Allen  V.  Bear  Creek  Coal  Co.,  43  Mont.  269, 115  Pac.  676.)  The 
cases  of  Kelley  v.  Fourth  of  July  Min.  Co.,  16  Mont.  484,  41  Pac. 
273,  and  the  Union  Pacific  By.  Co.  v.  Jarvi,  53  Fed.  65,  3  C.  C.  A. 
433,  lay  down  the  rule  that  after  a  place  in  a  mine  has  been  com- 
pleted, it  is  the  duty  of  the  master  to  use  ordinary  care  to  keep 
it  safe ;  and  under  the  application  of  the  general  rule  he  must 
perform  the  duty  of  inspection  and  repair,  from  time  to  time,  to 
preserve  that  condition ;  and  he  is  liable  for  any  injury  suffered 
by  his  servants  through  any  negligence  of  duty  in  that  behalf. 
These  cases  are  particularly  applicable  to  the  case  under  con- 
sideration. 

An  injury  that  could  have  been  foreseen  and  reasonably  an- 
ticipated as  the  natural  result  of  an  act  of  negligence  is  action- 
able ;  or,  in  other  words,  an  injury  that  is  the  natural  and  prob- 
able consequence  of  an  act  of  negligence  is  actionable.  {Bailway 
Co.  V.  Elliott,  55  Fed.  949,  5  C.  C.  A.  347,  20  L.  R.  A.  582;  Bail- 
way  Co.  V.  Kellogg,  94  U.  S.  469,  24  L.  Ed.  256.)     Yasby  had 
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the  right  to  rely  upon  the  assurances  of  the  defendant  foreman 
that  there  was  no  danger  in  going  to  work  in  the  old  tunnel. 
(Rogers  v.  Chicago  Oreat  Western  Ry,  Co.,  65  Minn.  308,  67  N. 
W.  1003 ;  Harworih  v.  Mineral  Belt  Telephone  Co.,  105  Mo.  App. 
161,  79  S.  W.  727 ;  Floettl  v.  Third  Ave.  Ry.  Co.,  10  App.  Div., 

308,  41  N.  Y.  Supp.  792 ;  Harder  etc.  Coal  Mine  Co.  v.  Schmidt, 
104  Fed.  282,  43  C.  C.  A.  532.) 

It  is  not  sufficient  in  a  personal  injury  suit,  to  warrant  judicial 
interference  with  the  verdict,  that  the  court's  opinion  differs 
from  that  of  the  jury  (Berry  v.  Lake  Erie  Ry.  Co.,  72  Fed. 
488 ;  Aldrich  v.  Palmer,  24  Cal.  517 ;  Lee  v.  RailvJay  Co.,  101  Cal. 
118,  35  Pac.  572 ;  Rowland  v.  Railway  Co.,  110  Cal.  523,  42  Pac. 
983)  ;'or  that,  in  the  opinion  of  the  court,  the  jury  dispensed 
damages  with  a  liberal  hand.  (Karasich  v.  Hashrouck,  28  Wis. 
569.)  The  courts  have  a  right  to  take  into  consideration,  in 
passing  upon  the  amount  of  damages,  the  difference  in  the  pres- 
ent and  past  value  of  money,  also,  as  affected  by  the  newer  and 
older  parts  of  the  country.  (Watson's  Personal  Injuries,  sec. 
362.)  A  judgment  of  $25,000  for  the  loss  of  a  leg  by  a  boy 
three  years  old  was  upheld  in  the  case  of  Ehrman  v.  Brooklyn 
City  Ry.  Co.,  60  Hun,  580,  14  N.  Y.  Supp.  336,  affirmed  in  131 
N.  Y.  576,  30  N.  E.  67.  Decisions  of  courts  of  last  resort  show 
numerous  judgments  for  $15,000,  resulting  from  the  loss  of  one 
leg,  which  have  been  affirmed..  (Oglesby  v.  Missouri  Pac.  Ry. 
Co.,  150  Mo.  137,  37  S.  W.  829,  51  S.  W.  758 ;  Chicago  Ry.  Co.  v. 
WUcox,  38  111.  App.  453 ;  Roth  v.  Union  Depot  Co.,  13  Wash. 
525,  31  L.  R.  A.  855,  43  Pac.  641,  44  Pac.  253 ;  Engler  v.  West- 
em  Union  Tel.  Co.,  69  Fed.  185 ;  Gale  v.  New  York  R.  Co., 
13  Hun  (N.  Y.),  1.)  For  the  loss  of  a  foot  by  a  farmer  forty 
years  of  age,  earning  about  $500  a  year,  a  verdict  of  $9,000 
was  held  not  excessive.     (Georgia  Ry.  Co.  v.  Keating,  99  Ga. 

309,  25  S.  E.  669.)  For  the  loss  of  a  foot  by  a  laborer  twenty- 
four  years  of  age,  in  a  coal  mine,  a  verdict  of  $10,000  was 
held  not  to  be  too  large.  (Bowers  v.  Union  Pacific  Ry.  Co., 
4  Utah,  215,  7  Pac.  251.)  A  verdict  of  $10,500,  where  a  child 
three  years  old  had  a  foot  severed  at  the  ankle,  was  held  not 
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objectionable  for  excessiveness.  (ChipmcM  y.  Union  Pacific 
By.  Co.,  12  Utah,  68,  41  Pac.  562.)  In  the  case  of  Lewis  v.  N. 
P.  Ry.  Co.,  36  Mont.  207,  92  Pac.  469,  it  was  held  that  where 
plaintiff  had  lost  his  left  hand,  a  verdict  of  $10,000  was  not 
excessive.  In  the  case  of  Morgan  v.  Southern  Pac.  Co.,  95  Cal. 
501,  30  Pac.  601,  a  verdict  of  $15,000  was  sustained,  although  no 
bones  were  broken  and  there  was  but  little  external  evidence  of 
the  injury,  the  injury  complained  of  being  confined  mostly  to 
the  shoulder. 

MB.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

This  is  an  action  brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  received  by  the  plaintiff  while 
working  as  a  miner  in  a  gypsum  or  stucco  mine  of  the  defendant 
company  near  BiceviUe,  in  Cascade  county.  It  is  alleged  in  the 
complaint  that  the  defendant  Okerman  was  mine  foreman  for 
the  defendant  company  and  was  not  a  fellow-servant  of  plaintiff. 
It  is  also  alleged  that  the  roof  of  the  mine,  at  a  place  known  as 
the  ''old  tunnel,"  was  insufSciently  timbered  and  was  unsafe  and 
dangerous;  that  plaintiff  was  ordered  by  Okerman  to  work  in 
said  old  tunnel  after  the  latter  had  negligently  assured  him  that 
the  place  was  safe;  that  plaintiff,  who  was  inexperienced  and 
unacquainted  with  the  dangerous  character  of  the  tunnel,  relied 
upon  the  assurances  of  the  foreman  and  proceeded  to  work ;  that 
**  while  he  was  in  evgry  way  complying  with  such  orders  and 
entirely  without  fault  or  negligence  on  his  part,"  a  large  portion 
of  the  roof  gave  way,  fell  upon  and  injured  him.  The  trial  re^ 
suited  in  a  verdict  and  judgment  in  favor  of  the  plaintiff  for 
$10,500.  Appeals  have  been  perfected  from  the  judgment  and 
also  from  an  order  denying  a  new  trial. 

There  is  not  any  allegation  in  the  complaint  that  the  com- 
pany was  negligent  in  constructing  the  tunnel  or  in  allowing  it 
to  remain  in  an  unsafe  condition.  The  charge  is,  in  effect,  that 
the  defendant  foreman,  Okerman,  acting  for  the  company  in  the 
discharge  of  its  primary  duty,  negligently  directed  the  plaintiff 
to  work  in  a  dangerous  and  unsafe  place  with  the  assurance  that 
40  Mont.— av 
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it  was  safe  to  do  so.  This,  therefore,  is  not  a  statutory  action, 
hut  purely  one  to  enforce  the  common-law  liability  of  the  de- 
fendant company. 

1.  It  is  claimed  by  the  respondents,  in  their  brief,  that 
[1]     Okerman  was  a  fellow-servant  of  the  plaintiff. 

Plaintiff  testified:  ''Okerman  was  foreman;  had  charge  of  the 
work ;  hired  men  and  told  the  miners  where  to  work ;  I  was  given 
my  orders  about  work  by  Okerman,  the  foreman." 

The  witness  Hyland  testified :  **  During  the  time  I  was  working 
there  Okerman  was  foreman  of  the  mine,  had  charge  of  it,  tell- 
ing them  what  to  do  and  so  on.  Sometimes  Mr.  Miller,  the  super- 
intendent, would  come  up  there  once  a  week ;  others  there  would 
be  three  or  four  weeks  before  he  would  come.  No  other  person 
had  anything  to  do  with  the  running  of  the  mine  and  the  work 
on  the  inside  except  Mr.  Okerman  as  I  ever  heard  of." 

Thomas  Johnson,  a  miner,  testified:  ''Chas.  Okerman  was  fore- 
man after  Lindsey  and  he  was  foreman  when  I  quit  there.  He 
was  looking  out  for  the  work,  keeping  time,  and  giving  orders  in 
and  around  the  mine.  I  don't  know  whether  he  hired  and  dis- 
charged men,  but  I  guess  he  did.  If  he  needed  men  he  hired 
them,  I  think;  Okerman  gave  me  orders  where  to  work  in  the 
mine." 

Albert  Anderson,  another  miner,  testified:  ''Chas.  Okerman 
was  foreman  when  I  went  to  work  there 'and  he  hired  me." 

James  Linderman,  a  mine  blacksmith,  testified:  ''Chas.  Oker- 
man  was  foreman  of  the  mine  up  there.  He  gave  directions  to 
the  men  what  to  do  on  such  and  such  a  shift,  changed  them  from 
mine  to  mine,  and  sometimes  when  I  needed  help  he  would  get 
one  of  the  miners  to  help  me.  He  did  the  hiring  of  the  men 
there.  I  don't  remember  seeing  him  discharge  anybody  but  I 
know  when  they  called  for  their  time  they  went  to  Okerman.  If 
I  wanted  any  orders  or  directions  I  went  to  Okerman." 

Okerman  himself  testified:  ''I  was  acting  as  foreman.  I  gen- 
erally go  in  myself  and  sound  the  roof  before  the  men  go  in  there 
and  if  I  didn't  I  had  somebody  else  do  it.  It  was  my  duty  to 
look  after  things;  see  that  things  worked  all  right.  I  had  full 
charge  of  the  underground  workings  there.    I   had  charge  on 
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the  outside  only  of  the  miners — ^not  of  the  teamsters.  I  had 
charge  of  getting  the  gypsum  out  and  putting  it  into  the  chutes. 
1  had  charge  of  the  timberman  too ;  he  was  working  for  me." 

Chas.  Miller,  the  superintendent,  testified:  ''In  the  year  1909 
Chas.  Okerman  was  foreman  of  the  Gypsum  Company.  I  believe 
I  employed  him  either  the  last  part  of  August  or  the  first  part 
of  September.'' 

We  think  this  testimony  justified  a  conclusion  that  Okerman 
was  a  Tice-principal,  under  the  rule  laid  down  in  Kelley  v. 
Fourth  of  July  Min.  Co.,  16  Mont.  484,  41  Pac.  273,  AUen  v.  BeU, 
32  Mont.  69,  79  Pac.  582,  HUl  v.  Nelson  Coal  Co.,  40  Mont.  1,  104 
Pac.  876,  Gregory  v.  Chicago,  M.  &  8t  P.  Ry.  Co,,  42  Mont.  551 ; 
113  Pac.  1123,  and  Kinsel  v.  North  Butte  Min.  Co.,  44  Mont.  445, 
120  Pac.  797.  As  was  said  in  the  case  last  cited :  '*His  negligent 
act  was  that  of  the  master  itself." 

2.  The  foregoing  conclusion  disposes  of  the  contention  that 
plaintiff  should  have  alleged  and  proved,  affirmatively,  that  his 
.[2]  injury  was  caused  without  contributory  negligence  on  his 
part.  The  rule  laid  down  in  Ball  v.  Chissenhoven,  29  Mont.  321, 
74  Pac.  871,  was  applicable  in  this  case. 

3.  It  is  contended  that  there  was  not  any  proof  of  actionable 
negligence  on  the  part  of  the  defendants,  but  the  point  is  not 
argued  in  the  brief  of  appellants.  However,  we  are  of  opi  lion 
that  if  the  jury  believed  the  testimony  of  the  plaintiff  and  his 
witnesses,  they  were  justified  in  concluding  that  both  defendants 
were  negligent. 

4.  Again,  it  is  contended,  the  evidence  showed  that  the  place 
[3]  where  plaintiff  was  working  was  not  a  completed  place, 
but  was  constantly  changing  by  reason  of  the  work  there  done, 
and  he  assumed  the  risk  of  being  injured  under  such  circum- 
stances.   The  following  requests  for  instructions  were  refused: 

''12.  The  court  instructs  the  jury  that  a  master  is  not  re- 
quired to  furnish  a  safe  place  in  which  to  work  where  the  danger 
is  temporary  and  when  it  arises  from  the  hazards  and  progress 
of  the  work  itself,  and  it  is  known,  or  with  ordinary  prudence 
ought  to  be  known,  to  the  servant.  The  master  is  not  required 
to  be  present  at  the  working  place  at  all  times  in  person,  or  by 
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representative,  to  protect  the  laborer  from  the  negligence  of  hia 
fellow-workmen  or  from  hia  own  negligence  in  the  constantly 
changing  conditions  of  the  work. 

''13.  While  it  is  a  general  rule  that  a  master  is  bound  to  use 
reasonable  diligence  to  provide  a  servant  with  a  safe  place  in 
which  to  work,  and  to  maintain  such  condition,  during  the  term 
of  his  employment,  such  rule  has  no  application  to  a  case  where 
the  plaintiff  and  his  fellow-servants  are  creating  the  place  of 
work;  when  it  is  constantly  being  changed  in  character  by  the 
labor  of  the  men  working  upon  it." 

Plaintiff  testified:  "I  was  hired  as  a  mucker,  shoveling  into  a 
car.  In  the  morning  of  December  27  I  was  drilling  in  the  new 
tunnel.  Okerman  says,  'We  are  short  of  gypsum.  You  had 
better  go  in  the  other  mine  and  help  there  to  get  out  some  gyp.' 
I  asked  him  what  it  looked  like  in  there.  I  hadn't  been  working 
there  for  several  days;  asked  him  whether  that  mine  is  safe  or 
not.  He  says:  'AH  right;  no  danger;  the  boys  is  working  in 
there  now.'  Then  I  took  him  at  his  word  and  went  in  there.  I 
then  went  to  work  in  the  old  tunnel  at  a  place,  I  should  judge, 
to  be  200  or  250  feet  from  the  face.  By  the  face,  I  mean  the 
place  where  they  were  working  the  gyp  back  from.  There  were 
four  men  in  there  before  me,  two  on  each  side  loading  and  two 
were  further  in  throwing  forth  gyp  to  load  on  the  car.  I  guess 
it  was  about  thirty  feet  from  the  car  that  we  were  taking  out 
the  gyp,  or  thirty-five  feet  from  the  track.  We  were  throwing 
it  closer  to  the  car,  the  small  chunks  and  the  big  chunks  we  were 
rolling  over.  We  four  had  been  working  there  throwing  gyp 
down  to  the  car  for  about  half  an  hour  when  the  accident  hap- 
pened. I  was  knocked  senseless  by  a  rock  which  fell  from  the 
roof.  When  I  went  in  the  old  tunnel  that  day  I  did  not  sound 
the  sides  and  roof  to  see  if  they  were  safe.  At  the  time  of  the 
injury  the  men  were  shooting  down  the  roof  and  we  had  to  go 
ahead  to  get  the  gyp  down.  I  don't  know  when  they  shot  down 
that  gypsum  we  picked  up  the  day  of  the  accident.  I  don't 
know  whether  they  shoot  the  gyp  at  night;  I  didn't  see  them 
doing  that.  I  am  sure  they  didn't  shoot  while  I  was  in  there. 
I  don't  know  when  they  did  shoot.    There  wasn't  anybody  else 
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working  in  this  tunnel  except  us  five  men  at  the  time  I  was  hurt. 
There  was  no  one  else  working  around  there  at  all.'' 

Hyland  testified:  ** There  were  no  timbers  in  this  old  tunnel 
where  we  were  working.  There  were  some  further  out  in  the 
tunnel.  As  to  whether  it  was  timbered  in  a  proper  and  safe 
way,  I  was  awfully  afraid  of  it.  The  way  it  looked  to  me  it 
wasn't  fit  for  anybody  to  work  in.  There  was  nothing.  It  was 
all  right  until  you  got  out  where  the  gyp  was  shot  down  and  then 
you  couldn't  examine  it  at  all  because  the  top  was  so  high.  You 
couldn't  get  to  the  roof  to  sound  it." 

Assuming  this  testimony  to  be  true,  and  in  so  far  as  it  relates 
to  the  position  occupied  by  the  plaintiff,  and  the  method  em- 
ployed of  ** shooting"  gypsum  from  the  roof,  it  is  uncontro- 
verted,  the  roof  was  a  completed  place  within  the  meaning  of  the 
rule  laid  down  by  this  court  in  Allen  y.  Bear  Creek  Coal  Co., 
43  Mont.  269,  115  Pac.  673.  Let  it  be  noted  that  Vasby  was  not 
engaged  in  breaking  down  gypsum  but  was  shoveling  out  what 
had  been  knocked  down  the  evening  before.  As  was  held  in  the 
AUen  Case,  supra,  he  had  a  right  to  assume  that  the  defendants, 
after  the  gypsum  was  knocked  down,  had  been  reasonably  dili- 
gent in  inspecting  the  place  and  taking  such  precautions  as  were 
necessary  to  guard  his  safety. 

We  hold,  therefore,  that  the  court  did  not  err  in  refusing  to 
give  the  instructions  just  quoted. 

5.  The  court  refused  defendants'  requested  instruction  No.  4, 
which  reads  as  follows:  ''Negligent  ignorance  is  equivalent  to 
knowledge.  (1  Larson  B.  B.  &  P.,  p.  '541 ;  4  Thompson  on  Negli- 
gence, sec.  4647.)  So  a  servant  is  sufficiently  charged  with 
knowledge  of  the  conditions  surrounding  his  place  of  work  if  he 
might  have  known  of  them  by  the  exercise  of  that  measure  of 
[4]  care  which  he  ought  to  take  for  his  own  safety  under  the 
circumstances  of  the  particular  case."  The  court,  however,  did 
give  three  instructions,  as  follows: 

^'9.  All  persons  of  mature  years  and  ordinary  experience  and 
endowed  with  the  natural  faculties  must  be  held  to  understand 
the  ordinary  laws  of  nature,  such,  for  instance,  as  that  unsecured 
roofs  or  walls  of  a  mine  will  fall  or  cave  in  if  not  prevented,  and 
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it  must  be  presumed  when  such  persons  have  knowledge  of  ob- 
vious defects  in  places  in  which  they  are  engaged  in  performing 
ordinary  labor,  they  will  also  comprehend  the  natural  and  prob- 
able results  which  will  follow  from  working  in  such  a  place. 

**10.  If  a  servant,  before  he  enters  the  service,  knows,  or  if 
he  afterward  discovers,  or  if,  by  the  exercise  of  ordinary  obser- 
vation in  his  department  of  service,  having  regard  to  his  age  and 
experience,  he  can  discover  that  the  place  where  he  is  at  work 
is  unsafe  or  unfit  in  any  particular,  and  if,  notwithstanding  such 
knowledge  or  means  of  knowledge,  he  voluntarily  enters  into  or 
continues  in  the  employment  without  objection  or  complaint,  be 
is  deemed  to  assume  the  risk  of  the  danger  thus  known  or  dis- 
coverable, and  to  waive  any  claim  for  damages  against  the  master 
in  case  it  shall  result  in  injury  to  him. 

^^11.  To  warrant  a  finding  that  a  servant  assumed  the  risks  of 
[6]  his  employment,  he  need  not  have  had  absolute  knowledge 
of  the  risks,  if  they  are  such  that  an  ordinarily  prudent  man  of 
plaintiff's  knowledge  and  experience  under  like  circumstances 
could  by  reasonable  diligence  have  discovered  them." 

We  think  these  instructions  sufficiently  covered  the  point 
sought  to  be  brought  to  the  attention  of  the  jury  by  the  instruc- 
tion which  was  refused.  We  find  no  infirmity  in  the  court's 
instruction  No.  11  and  think  it  was  justified  by  the  evidence. 

6.  It  is  contended  that  the  verdict  is  contrary  to  law,  for  the 
reason  that  the  jury  disregarded  the  court's  instruction  No.  18, 
[6]  which  reads  as  follows:  "The  court  instructs  the  jury  that, 
in  cases  like  this  one,  it  is  the  duty  of  the  injured  party  to  use 
reasonable  effort  to  prevent  the  extension  of  his  damages.  So 
that  if  the  jury  should  find  from  the  evidence  that  the  plaintiff 
was  injured  in  the  mine  of  the  defendant  company  as  alleged  in 
the  complaint,  and  should  further  so  find  that  the  plaintiff 
recovered  from  his  said  injuries  sufficient  to  work  after  such  re- 
covery, it  was  the  duty  of  the  plaintiff  not  to  remain  idle,  but 
to  use  every  reasonable  effort  to  obtain  employment,  and  the 
jury  should  deduct  from*  any  alleged  damage  by  reason  of  loss 
of  employment  such  sums  as  the  plaintiff  earned  in  any  other 
ennployment,  and  also  any  further  sums  as  in  the  judgment  of 
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the  jury  he  might  have  earned  by  reasonable  industry  and  dili- 
gence." The  answer  to  this  contention  is  that  there  is  not 
anything  in  the  record  to  justify  the  conclusion  that  this  instruc- 
tion was  disregarded.  The  presumption  is  that  it  was  considered 
and  followed  by  the  jury. 

7.  Finally,  it  is  urged  that  the  verdict  is  excessive.  Plaintiff 
testified  concerning  his  injuries:  ''My  leg  was  awful  bad  smashed 
[7]  up.  It  was  broken  here  pretty  close  to  the  knee  and  the 
knee  was  badly  bruised  up.  My  leg  was  all  full  of  blood  blisters 
besides  being  broken,  and  I  had  a  hole  in  my  head,  too,  where 
the  rock  hit  me  and  knocked  me  senseless.  It  cut  me  open 
around  the  top  of  the  head.  It  was  bleeding  pretty  much  and 
knocked  me  completely  senseless.  I  was  taken  to  Belt,  where  I 
was  from  the  27th  of  December  until  June,  when  I  went  down 
to  Wisconsin.  I  was  in  bed  eight  w^eks  and  three  days,  then 
I  walked  around  on  crutches.  I  was  compelled  to  use  crutches 
for  about  three  months  after  that  time  and  since  then  I  have 
used  a  cane  all  the  time.  I  tried  to  work  here  a  while  ago,  but 
my  leg  was  so  bad  I  had  to  quit.  I  was  trying  to  work  just  for 
my  board  too.  It  was  hurting  me  so  bad  I  went  down  to  Belt 
and  told  Dr.  Patterson  how  it  was  hurting  me  and  showed  him 
my  knee  and  he  advised  me  I  had  better  be  careful  for  a  while. 
I  have  not  since  worked.  My  knee  is  not  so  bad  when  I  walk  on 
a  level  floor  where  it  is  not  slippery.  I  can  walk  with  a  cane 
around  the  house  but  when  I  walk  up  steps  or  up  hill  then  I 
haven't  got  any  strength  in  it  and  it  hurts  awful  right  in  the 
knee-joint.  When  I  move  my  ^ee  back  and  forth,  swing  my 
leg  at  the  knee,  it  is  just  like  the  bone  being  knocked  together. 
I  can  hear  it  and  you  can  hear  it  when  I  bend  it.  It  caused  me 
awful  much  pain  and  causes  me  lots  of  pain  now  if  I  walk  up  and 
down  steps.  It  hurt  me  awful  the  first  two  or  three  times.  I 
think  the  druggist's  bill  and  Dr.  Patterson's  bill  came  to  $150.  I 
could  not  stand  working  for  my  board.  I  cannot  bear  any 
weight  on  that  knee  in  shoveling  or  anything  of  that  kind.  I 
can  bend  it  only  halfway." 

Dr.  Patterson  testified:  "I  found  Vasby  suffering  from  a 
fracture  of  the  left  thigh  bone.    He  was  in  bed  for  about  three 
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months.  The  outside  of  the  limb  had  been  very  badly  bruised, 
80  much  80  that  the  skin  was  knocked  off  and  there  were  several 
blood  blisters  along  the  side  of  the  leg.  Of  course  it  was  ex- 
tremely painful  and  the  swelling  was  very  great — ^more  so  than 
I  have  seen  in  any  case  of  the  kind.  The  union  of  the  break  in 
the  leg  did  not  take  place  as  quick  as  the  average.  The  fracture 
did  not  extend  down  into  the  knee,  so  far  as  I  know.  I  never 
could  find  any  evidence  that  it  had  been  fractured  down  into  the 
knee.  During  the  first  week  he  suffered  a  great  deal.  He  did 
not  sleep  well  and  he  had  to  have  opiates  to  allow  him  to  get  any 
rest.  He  was  extremely  restless.  We  could  hardly  keep  him  in 
the  apparatus.  After  the  union  had  been  formed  of  the  frac- 
ture  of  the  leg,  the  knee  was  still  very  much  swollen  and  was  very 
painful  to  use  motion  on.  As  soon  as  we  got  the  fracture  strong 
enough  so  we  could  work  on  the  knee  we  commenced  passive 
motion  to  get  the  movement  of  the  knee-joint,  which  was  ex- 
tremely stiff  and  could  not  be  bent  at  all — ^very  slight  motion. 
On  account  of  the  injury  he  had  and  the  very  severe  inflamma- 
tion  of  the  joint  and  the  surrounding  structures,  that  causes 
adhesions  to  form  in  and  around  the  joint  which  have  to  be 
broken  up  before  motion  can  take  place.  We  had  to  put  Yasby 
under  an  anesthetic  three  or  four  times  in  order  to  get  this  motion 
back  into  the  joint.  Of  course  it  was  extremely  painful  to  move 
it  at  all  but  when  I  saw  him  last,  before  he  went  back  east,  we 
got  it  so  it  would  move  to  about  a  right  angle.  That  was  quite 
painful.  He  was  able  to  walk  around  with  the  aid  of  a  stick  at 
that  time.  When  he  came  back  he  complained  of  the  creaking 
in  the  joint.  I  examined  him  to-day.  There  is  still  creaking 
there.  It  is  a  chronic  condition  now. «  There  is  inflammation  of 
the  structures  of  the  knee-joint.  The  fluid  is  all  absorbed  and 
has  left  the  lining  membranes  of  the  joint  in  a  rough  condition 
and  where  the  surfaces  rub  together  you  hear  a  creaking  sound. 
It  appears  to  me  that  he  hasn't  a  very  good  chance  of  that 
getting  better.  I  don't  think  the  chances  are  good  for  recovery 
now.  It  is  pretty  hard  to  say  definitely  whether  he  will  have  a 
stiff  knee  or  not.  If  he  keeps  motion  up  there  he  will  probably 
continue  to  have  as  good  motion  as  he  has  now.    There  is  always 
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a  possibility  of  tuberculosis  setting  in  there.  Tuberculosis  is 
always  more  apt  to  affect  a  knee-joint  that  has  been  weakened 
that  way.  There  is  considerable  tenderness  around  the  joint 
now.  I  suppose  there  is  a  certain  amount  of  discomfort  about 
it  all  the  time.  As  long  as  the  knee  is  kept  quiet  he  probably 
would  not  suffer  much  pain.*' 

While  the  verdict  is  large  we  are  unable  to  say,  as  a  matter  of 
law,  that  it  is  excessive. 

The  judgment  and  order  are  affirmed* 

Affirmed. 

• 

Mr.  Chief  Justice  Brantlt  and  Mr.  Justice  Holloway 
concur. 


STATE  EX  RBL.  NIPP,  Relator,  v.  DISTRICT  COURT  bt  al., 

Respondents. 

(No.  3,225.) 
(Submitted  Noyember  25,  1^12.    Decided  December  7,  1912.) 

[128  Pac.  590.] 

Divorce — Decrees  of  Foreign  Jurisdictions — Constitution — Full 
Faith  and  Credit  Clause — Minor  Children — Custody — Re- 
moval from  State — Jurisdiction — Pleading — Supervisory  Con- 
trol— Purpose  of  Writ. 

Divorce — Decree  of  Foreign  Jurisdiction — Custodj  of  Minor  Children*— Con- 
elusiyeness^ 

1.  A  decree  of  divorce  rendered  by  a  court  of  general  jurisdiction  in 
another  state,  awarding  the  custody  of  a  minor  child  to  the  wife,  with 
the  right  m  the  father,  however,  to  visit  it  at  all  times,  held  binding, 
under  the  full  faith  and  credit  clause  of  the  federal  Constitution,  upon 
the  courts  of  this  state  (to  which  the  child  was  removed  by  the  father 
soon  after  the  rendition  of  the  decree),  in  the  absence  of  allegation 
and  proof  tiiat  since  its  entry  the  wife  had  become  an  unfit  and  im- 
proper person  to  have  such  custody;  therefore,  allegations,  made  by  the 
father  In  his  return  on  hahecu  corpus  by  the  mother  to  regain  custody, 
affecting  the  fitness  of  the  latter  at  the  time  the  decree  was  rendered 
were  properly  stricken,  such  matters  being  concluded  by  the  decree. 

Same — Custody   of  Minors — Bight  of    Visitation — Removal   from   State- 
Jurisdiction. 

2.  The  provision  in  a  decree  of  divorce  which  gave  the  custody  of  the 
minor  son  of  the  parties  to  the  father,  and  that  of  the  daughter  to 
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the  mother,  that  each  party  should  at  all  times  have  the  right  to 
visit  the  child  awarded  to  the  other,  each  being  specially  enjoined  from 
putting  any  obstacle  or  hindrance  in  the  way  of  such  visitation,  im* 
pliedly  prohibited  the  father  from  removing  the  minor  in  hia  charge 
from  the  Jurisdiction  of  the  court  whose  ward  he  then  was. 

Same. 

3.  The  removal  of  a  minor  from  a  foreign  state  into  Montana,  by  a 
father  into  whose  custody  he  had  been  given  with  the  condition  that 
the  mother  should  have  the  right  to  visit  the  child  at  all  times,  did 
not  have  the  effect  of  depriving  the  court  which  rendered  the  decree 
of  divorce  of  jurisdiction  to  amend  it  so  as  to  enforce  the  right  thaB 
accorded  to  the  mother. 

Same — Jurisdiction — Pleading. 

4.  In  pleading  a  decree  of  divorce  of  a  court  of  another  state,  juris- 
diction is  sufficiently  averred  if  it  is  made  to  appear  that  the  court 
which  rendered.it  is  one  of  record  of  general  jurisdiction. 

Supervisory  Control — Technical  Error  not  Affecting  Merits — Effect. 

5.  Where  hahecks  corpus  proceedings  were  determined  on  the  merits 
of  the  application  and  no  fundamental  rights  of  any  of  the  parties 
was  violated  by  the  decision  of  the  court,  mere  technical  error  on  its 
part,  not  affecting  the  merits,  is  insufficient  to  warrant  a  cancellation 
of  its  order  on  application  for  writ  of  supervisory  control. 

Same — Purpose  of  Writ. 

6.  The  purpose  of  the  writ  of  supervisory  control  is  not  to  correct 
mere  error  within  jurisdiction,  except  in  so  far  as  it  is  necessary  in 
order  to  prevent  irreparable  injury  to  a  litigant  resulting  from  arbi- 
trary or  oppressive  action  by  a  lower  court. 

Original  application  for  writ  of  supervisory  control,  by  Lud- 
wig  Nipp,  to  review  and  set  aside  an  order  of  the  district  court 
of  Fergus  county,  made  on  application  for  Jidbeas  corpus j 
awarding  to  Mary  Nipp,  relator's  divorced  wife,  the  custody  of 
their  minor  son.    Dismissed. 

Mr.  J.  C.  Huntoon,  and  Mr.  Wm,  M.  Blackford,  for  Relator, 
submitted  a  brief ;  Mr.  Blackford  argued  the  cause  orally. 

Relator  earnestly  insists  that  it  was  for  the  district  court  of 
Fergus  county  to  determine  in  the  habeas  corpus  proceeding 
what  was  for  the  best  interests  of  the  boy,  regardless  of  the 
decree  of  the  Nebraska  court  changing  the  custody  to  the  mother 
while  he  was  permanently  domiciled  in  this  state,  and  that  the 
district  court  improperly  struck  out  the  very  allegations  in  the 
answer  of  the  relator  under  which  such  proof  might  have  been 
offered.  The  domicile  of  the  parent  having  the  custody  of  the 
child  establishes  the  domicile  of  the  child.  {Fox  v.  Hicks,  81 
Minn.  197,  60  L.  R.  A.  663,  83  N.  W.  538 ;  Lanning  v.  Gregory, 
100  Tex.  310, 123  Am.  St.  Rep.  809,  10  L.  R.  A.,  n.  s.,  690,  99  S. 
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W.  542.)  By  the  term  "domicae,"  in  its  ordinary  aceeptation, 
is  meant  the  place  where  a  person  lives  and  has  his  home. 
(Miichell  v.  United  States,  21  Wall.  (U.  S.)  350,  22  L.  Ed.  584.) 
The  relator  had  been  permanently  domiciled  in  Fergus  county 
nearly  fourteen  months  before  the  amendment  of  the  Nebraska 
divorce  decree  changing  the  custody  of  the  boy  from  the  father 
to  the  mother.  The  premises  upon  which  this  decree  was  made 
was  not  because  of  any  unfitness  of  the  father,  but  based  entirely 
upon  the  removal  of  the  boy  from  Douglas  county,  Nebraska. 
The  boy's  residence  and  home  in  Fergus  county  had  become  an 
established  fact  long  before  this  amended  decree.  He  had  be- 
come a  citizen  and  resident  of  this  state  protected  by,  and 
amenable  to,  its  laws.  The  best  interests  of  the  child  is  always 
the  primary  consideration  which  should  govern  the  court  in  tak- 
ing the  custody  of  children  from  one  person  and  giving  it  to 
another.  This  is  the  express  law  of  this  state.  (Rev.  Codes, 
sees.  3783,  3758,  3759,  3744.) 

From  a  parental  standpoint,  the  father  and  mother  being 
equally  qualified  in  character  and  ability  for  the  custody  of  the 
child,  in  the  eyes  of  the  law  the  father's  right  is  superior  to  tho 
mother's,  and  the  courts  must  maintain  it.  (State  ex  rel.  CHroux 
V.  Oiroux,  19  Mont.  161,  47  Pac.  798.)  The  welfare  of  the  child 
must  be  most  regarded  by  the  court  whenever  a  controversy 
arises  as  to  its  custody.  {Id,)  And  this  is  so  in  a  proceeding 
of  habeas  corpus  in  another  state  to  which  the  children  had  been 
removed  from  that  in  which  they  had  been  awarded  to  one  of 
the  parents  in  a  decree  dissolving  the  marriage.  {In  re  Bort,  25 
Kan.  308,  37  Am.  Rep.  255;  People  ex  rel.  Allen  v.  Allen,  105 
N.  Y.  628,  11  N.  B.  143 ;  Kentzler  v.  Kentzler,  3  Wash.  166,  28 
Am.  St.  Rep.  21,  28  Pac.  370 ;  Clarke  v.  Lyon,  82  Neb.  625,  20  L. 
R.  A.,  n.  s.,  171,  118  N.  W.  472.)  *'When  an  infant  is  brought 
into  court  in  obedience  to  a  writ  of  habeas  corpus,  it  is  in  the 
custody  of  the  court,  subject  to  its  disposition,  and  this  power 
rests  upon  the  broad  foundation  of  the  general  jurisdiction  of 
the  courts  over  infants.  The  power  of  a  court  over  infants  thus 
before  it  is  not  limited  as  to  orders  as  to  custody."  {Bullock 
y.  Robertson,  160  Ind.  521,  65  N.  E.  5;  In  re  King,  66  Kan. 
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695,  97  Am.  St.  Rep.  399,  67  L.  R.  A.  783,  72  Pae.  263 ;  In  re 
Shephard,  67  Kan.  870,  74  Pac.  1133.) 

Through  the  medium  of  the  habeas  corptis  proceeding,  rela- 
trix  therein  attempts  to  enforce  the  decree  of  the  Nebraska  court 
in  this  state.  The  judgment  of  the  Nebraska  court  has  no  extra- 
territorial effect  as  a  judgment.  {Cole  v.  Cunningham,  133  U. 
S.  107,  33  L.  Ed.  538, 10  Sup.  Ct.  Rep.  269 ;  Black  on  Judgments, 
sec.  682.)  A  judgment  of  another  state  ^111  not  be  enforced  here 
unless  a  judgment  is  recovered  on  such  judgment  in  this  state. 
{Broum  v.  CampheU,  100  Cal.  635,  38  Am.  St.  Rep.  314,  35  Pac. 
433.)  A  judgment  of  a  sister  state  will,  as  a  general  rule,  be 
accepted  as  conclusive  proof  of  rights  finally  adjudicated  by  the 
courts  of  that  state  having  jurisdiction  of  the  parties  and  the 
subject  matter.  (Freeman  on  Judgments,  sec.  559;  Black  on 
Judgments,  sec.  857.)  But  judgments  relating  to  the  custody 
of  children  are  an  exception  to  this  general  rule.  Such  judg- 
ments are  not  conclusive  even  as  evidence  in  another  state.  No 
person  has  an  absolute  right  to  the  custody  of  a  minor.  The 
state  is  virtually  a  party  to  every  controversy  involving  the  cus- 
tody of  a  minor.  It  is  always  considered  as  the  ward  of  the 
state  and  the  courts.  The  best  interest  of  a  minor  is  always  an 
open  and  paramount  question,  and  the  courts  of  another  state 
will  award  the  custody  of  children  with  a  view  to  what  may  seem 
their  best  interests,  regardless  of  such  judgments.  {In  re  Bort, 
supra;  In  re  King,  66  Kan.  698,  97  Am.  St.  Rep.  399,  67  L.  R.  A 
783,  72  Pac.  263 ;  Avery  v.  Avery,  33  Kan.  1,  6,  52  Am.  Rep.  523, 
5  Pac.  418,  422;  Kentzler  v.  Kentzler,  supra;  In  re  Barnes,  30 
Ohio  L.  J.  164 ;  Kline  v.  Kline,  57  Iowa,  386,  42  Am.  Rep.  47, 10 
N.  W.  825 ;  Woodworth  v.  Spring,  86  Mass.  321 ;  Matter  of  Bice, 
42  Mich.  528,  4  N.  W.  284 ;  Matter  of  Heather  Children,  50  Mich. 
261,  15  N.  W.  487;  In  re  Stockman,  71  Mich.  180,  38  N.  W.  876; 
Kraft  V.  Wickey,  4  Gill  &  J.  332,  23  Am.  Dec.  569 ;  Black  on 
Judgments,  sec.  861 ;  2  Bishop  on  Marriage  and  Divorce,  6th  ed., 
604;  13  Am.  &  Eng.  Ency.  of  Law,  965,  968,  960.) 

The  amended  decree  can  have  no  greater  legal  efi^ect  or  confer 
greater 'power  than  an  order  constituting  the  mother  guardian 
of  the  person  of  the  boy.    If  this  is  so,  then  the  courts  of  this 
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state  are  not  bound  to  recognize  either  her  authority  or  the  judg- 
ment on  which  it  rests.  (Rev.  Codes,  sec.  7919;  Morgan  v. 
Potter,  157  U.  S:  197,  39  L.  Ed.  670,  15  Sup.  Ct.  Bep.  590;  Cur- 
tis  V.  Smith,  6  Blatchf .  537,  Fed.  Cas.  No.  3605 ;  13  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  966,  and  notes ;  In  re  Bort,  Kentzler  t. 
Kentzler,  People  ex  rel.  Allen  v.  Alien,  In  re  Barnes,  sv/pra.) 

The  petition  of  relatris^  for  a  writ  of  habeas  corpus  recites  that 
''It  was  ordered  that  this  relatrix  have,"  etc.  The  amended 
decree  is  denominated  in  the  same  petition  as  an  ''order  duly 
docketed  and  rendered,"  but  nowhere  is  the  same  alleged  to  be 
duly  given  or  made.  The  term  "duly  rendered"  is  not  the 
equivalent  of  "duly  given  or  made."  (Young  v.  Wrighi,  52 
Cal.  407,  quoted  with  approval  in  Mears  v.  Shaw,  32  Mont.  578, 
81  Pac.  338,  and  Harmon  v.  Comstock  Horse  ds  Cattle  Co.,  9 
Mont.  248,  23  Pac.  470.) 

Messrs.  Belden  <&  De  Kalb,  for  Respondents,  submitted  a*brief ; 
Mr.  H.  L.  De  Kalb  argnied  the  cause  orally. 

Relator  claims  that  the  petition  below  fails  to  allege  jurisdic- 
tion, in  that  the  pleading  does  not  state  that  the  judgment  or 
order  in  the  Nebraska  court  waa  "duly  given  or  made."  Sec- 
tion 6571,  Revised  Codes  excuses  a  pleading  of  jurisdictional 
facts  when  the  pleading  is  in  conformity  therewith.  But  literal 
compliance  therewith  is  unnecessary.  Equivalent  language  may 
be  used.  The  statement  that  the  judgment  or  order  was  "duly 
docketed  and  rendered"  is  equivalent.  {Harm4>n  v.  Comstock 
Horse  &  Cattle  Co.,  9  Mont.  243,  23  Pac.  470 ;  Walter  v.  Mitchell, 
25  Mont.  385,  65  Pac.  5 ;  Mears  v.  Shaw,  32  Mont.  575,  81  Pac. 
338 ;  Young  v.  Wright,  52  Cal.  410.)  But  we  contend  that  re- 
gardless of  the  fact  whether  or  not  we  have  brought  ourselves 
within  the  provisions  of  the  section,  the  pleading  sets  up  the 
jurisdictional  facts,  tested  by  the  rules  which  would  govern  in 
case  no  attempt  was  made  to  comply  with  the  provisions  of  sec- 
tion 6571,  supra.     (23  Cyc.  1567.) 

It  is  next  claimed  that  the  court  below  had  no  jurisdiction 
over  the  boy,  Freddie  Nipp,  by  reason  of  his  absence  from  Ne- 
braska at  the  time  of  the  amendment  of  the  decree,  regardless  of 
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the  fact  that  the  parent  in  whose  custody  he  was  at  the  time  was 
duly  served  with  process  and  made  an  appearance  in  the  pro- 
ceeding. This,  we  think,  is  resolved  against  the  relator  by  the 
quantum  and  quality  of  judicial  authority.  (14  Cyc.  804; 
Morrill  v.  Morrill,  83  Conn.  479,  77  Atl.  1 ;  State  v.  Rkoades,  29 
Wash.  61,  69  Pac.  389 ;  Hardin  v.  Hardin,  168  Ind.  352,  81  N. 
E.  60;  Baily  v.  Schrader,  34  Ind.  260;  Hammond  v.  Hammond, 
90  Ga.  527,  16  S.  E.  265;  Miller  v.  Higgins,  U  Cal.  App.  156, 
111  Pac.  403 ;  Hanrdhan  v.  Sears,  72  N.  H.  71,  54  Atl.  702 ;  Wake- 
field  V.  Ives,  35  Iowa,  238 ;  Stetson  v.  Stetson,  80  Me.  483,  15  Atl. 
60.)  This  court  has  set  at  rest  the  question  of  the  binding  force 
of  a  decree  awarding  children  in  a  case  of  this  character;  and 
the  court  reserved  the  question  as  to  whether  or  not  proof  could 
be  adduced  as  to  the  fitness  of  the  parties,  where  the  condition 
arose  subsequently  to  the  rendition  of  the  original  decree. 
{State  V,  Giroux,  19.  Mont.  149,  47  Pac.  798.) 

Relator  next  contends  that  the  court  should  not  have  stricken 
from  his  answer  below  the  allegations  touching  fitness  of  relator 
below.  We  submit  that  under  the  full  faith  and  credit  clause 
of  the  federal  Constitution,  the  court  could  not  consider  any 
evidence  on  the  subject,  but  was  limited  in  its  power,  and  could 
only  enforce  the  decree  as  it  found  it.  It  is  true  that  some  of 
the  cases  relied  upon  by  relator  herein,  and  dicta  in  other  cases 
tend  to  support  the  proposition  that  the  court  may  consider,  in  a 
case  of  this  kind,  unfitness  arising  subsequent  to  the  original 
decree.  But  the  allegations  stricken  from  the  answer  do  not 
bring  relator  within  the  rule  even  of  those  extreme  cases.  In  re 
Bort,  25  Kan.  305,  37  Am.  Rep.  255,  chiefly  relied  upon  by  re- 
lator below,  was  disapproved  in  Allen  v.  Allen,  40  Hun,  611. 
In  further  answer  to  this  contention  of  relator,  we  think  the 
lower  court  was  limited  by  law,  and  could  consider  fitness  only 
in  the  cases  falling  within  sections  3678  and  3744,  Revised 
Codes.  The  California  court  has  had  occasion  to  construe  sec- 
tion 138  of  the  California  Civil  Code^  cori^esponding  to  our 
E/ection  3678,  and  we  think  an  examination  of  the  constmction 
placed  upon  the  atlthority  thereby  granted  will  convince  this 
court  that  whether  or  tiot  the  allegations  stricken  were  permitted 
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to  remain,  the  court  had  no  jurisdiction  to  consider  them/ 
(McKay  v.  McKay,  125  Cal.  65,  57  Pac.  677 ;  Shattuck  v.  Shat- 
tuck,  135  Cal.  192,  67  Pac.  45.)  But  there  is  another  phase  of 
this  subject,  touching  upon  the  retention  of  jurisdiction.  When 
the  Nebraska  court  made  an  order  permitting  the  other  spouse  to 
see  the  boy,  it  was  an  implied  prohibition  of  the  removal  of  the 
boy  from  Nebraska,  and  because  of  such  prohibition  the  court 
there  never  lost  jurisdiction  of  the  boy,  regardless  of  his  absence 
from  the  state  at  the  time  of  the  amendment  of  the  decree. 
(Camphell  v.  Campbell,  37  Wis.  206;  Hemitt  v.  Long,  76  111. 
399;  Miner  v.  Miner,  11  111.  43.) 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

The  piu*pose  of  this  application  is  to  have  this  court,  by  the 
exercise  of  its  supervisory  power,  vacate  and  set  aside  an  order 
of  the  district  court  of  Fergus  county,  made  upon  an  application 
for  habeas  corpus,  awarding  to  Mary  Nipp  the  custody  of  her 
minor  son,  Freddie  Nipp.  Mary  Nipp  and  Ludwig  Nipp,  the 
relator  herein,  were  married  at  Bennington.  Douglas  county, 
Nebraska,  on  June  25,  1902.  They  lived  together  as  husband 
and  wife,  near  Omaha  in  that  state,  until  April  8,  1911.  There 
were  bom  to  them  a  son,  Freddie,  and  a  daughter,  Bmilie,  the 
former  being  now  of  the  age  of  nine  years.-  During  the  early 
part  of  the  year  1911,  Mary  Nipp  brought  her  action  in  the  dis- 
trict court  of  Douglas  county,  Nebraska,  to  have  the  marriage 
dissolved.  The  relator,  having  been  personally  served  with  sum- 
mons, appeared  and  made  defense.  The  result  was  that  on 
April  8,  1911,  the  court  found  in  favor  of  the  plaintiff  and  ren- 
dered its  decree  dissolving  the  marriage.  It  was  therein 
directed  that  until  further  order,  the  father  should  have  the 
custody  of  the  son,  and  the  mother  that  of  the  daughter.  The 
custody  was  not  to  be  exclusive  in  either  case,  however,  each 
party  being  accorded  the  right  to  visit  at  all  times  the  child 
awarded  to  the  custody  of  the  other,  and  each  being  enjoined 
from  interposing  **any  obstacle  or  hindrance  in  the  way  of  the 
other,"     On  May  15,  1911,  the  relator  removed  from  Nebraska 
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to  Fergus  county,  Montana,  where  he  has  since  resided.  He 
brought  with  him  the  son,  who  has  since  remained  with  him. 
On  November  3,  1911,  Mary  Nipp  filed  in  the  district  court  of 
Douglas  county,  Nebraska,  a  petition  reciting  the  decree  of 
April  8, 1911,  and  alleging  that  in  contempt  of  the  express  order 
of  the  court  and  in  violation  thereof,  the  relator  had  concealed 
from  her  both  of  said  minor  children  and  had  removed  them  to 
Fergus  county,  Montana,  where  he  was  keeping  them  on  a  ranch 
in  charge  of  his  niece,  Minnie  Hagedorn,  without  any  intention 
of  returning  them  or  either  of  them  to  the  state  of  Nebraska. 
The  petition  prayed  that  the  decree  be  so  modified  as  to  award 
to  plaintiff  the  custody  of  both  children.  The  relator  filed  his 
answer  resisting  the  petition  on  the  ground  that,  since  the  domi- 
cile of  the  relator  had  been  changed  to  Montana,  and  hence  that 
of  the  minor,  Freddie,  the  court  was  without  jurisdiction  of 
the  subject  matter  of  the  proceeding,  viz.,  the  custody  of  said 
minor,  and  that  Mary  Nipp,  the  plaintiff,  was  not  a  fit  and 
proper  person  to  have  such  custody,  for  the  reason  that  she 
was  addicted  to  the  excessive  use  of  morphine  and  other  drugs. 
The  court,  after  a  hearing,  modified  the  decree  in  accordance 
with  the  prayer  of  the  petition  and  awarded  the  custody  of  both 
children  to  the  plaintiff,  with  the  proviso,  however,  that  the 
relator  might  visit  them  alone  at  reasonable  times  at  the  home 
of  plaintiff  or  at  a  place  designated  by  her,  but  only  in  the  pres- 
ence of  a  representative  of  the  plaintiff  who  should  be  able  to 
protect  the  children  and  plaintiff's  rights.  There  is  in  the 
record  no  statement  as  to  what  was  thereafter  done  with  the 
daughter,  Emilie.  Since  her  custody  is  not  now  in  question,  it 
may  be  assumed  that  after  the  decree  was  modified  she  was  re- 
turned to  Nebraska  to  her  mother  and  is  now  in  her  custody. 
The  habeas  corpiis  proceeding  was  instituted  in  the  district  court 
of  Fergus  county  on  August  12,  1912.  The  petition  recited 
somewhat  meagerly  the  proceedings  had  in  the  Nebraska  court 
resulting  in  the  modified  decree.  It  alleged  that  the  son  had 
been  removed  from  the  state  of  Nebraska  by  the  relator,  in  viola- 
tion of  the  decree  as  modified,  and  prayed  that  he  be  awarded  to 
the  custody  of  petitioner  under  the  modified  decree.    The  relator 
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moved  the  court  to  set  aside  the  writ  for  instifficieiicy  o£  facts 
alleged  in  the  petition,  and  also  demurred  to  the  petition  on  the 
same  ground.  The  motion  and  demurrer  were  overruled.  He 
then  made  his  return.  He  admitted  that  the  proceedings  set 
forth  above  had  been  had  in  the  Nebraska  court  and  that  he  had 
removed  the  son  to  Montana  soon  after  the  decree  of  divorce 
had  been  rendered.  He  then  alleged  generally,  by  way  of  con- 
clusion, that  the  petitioner  is  not  a  fit  person  to  have  the  custody 
of  the  son  because  she  is  addicted  to  the  excessive  use  of  mor- 
phine and  is  without  means  to  provide  a  suitable  home  for  him, 
whereas  he  himself  is  able  to  furnish  him  the  care  and  attention 
which  his  age  and  condition  require.  The  court,  on  motion  of 
counsel  for  petitioner,  struck  out  these  allegations.  Thereafter 
it  sustained  a  demurrer  to  the  return  and  made  the  order  award- 
ing the  custody  to  petitioner. 

The  questions  presented  for  decision  arise  upon  a  motion  sub- 
mitted by  counsel  for  respondents,  asking  that  the  order  to  show 
cause  be  set  aside  and  the  proceedings  dismissed,  on  the  general 
ground  that  the  facts  stated  in  the  petition  do  not  warrant  the 
relief  demanded.  We  shall  notice  them  as  they  are  discussed 
in  the  brief  of  counsel  for  relator. 

It  is  earnestly  argued  that  when  an  infant  is  brought  into 
[1]  court  in  obedience  to  a  writ  of  habeas  corptis,  it  is  thence- 
forward in  the  custody  of  the  court,  subject  to  its  disposition ; 
that  the  power  of  disposition  rests  upon  the  broad  foundation  of 
the  general  jurisdiction  of  courts  over  infants,  and  that  it  is  not 
limited  by  any  previous  order  of  any  court  as  to  the  custody; 
and  that  the  court,  in  striking  from  relator's  return  to  the  writ 
the  allegations  as  to  the  fitness  and  ability  of  the  petitioner  to 
have  the  custody  and  to  hear  evidence  in  support  of  them,  com- 
mitted a  fundamental  error.  This  contention  proceeds  upon  the 
assumption  that,  since  the  original  decree  of  the  Nebraska  court 
awarded  the  custody  of  his  son  to  the  relator  and  did  not  in 
terms  prohibit  him  from  removing  the  son  to  Montana,  he  was 
at  liberty  to  establish  his  own  domicile  in  Montana,  and  thus 
that  of  the  son,  and,  having  done  so,  it  was  incumbent  upon  the 
district  court  to  determine  the  question  of  custody  without  refer- 
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ence  to  the  amendment  made  to  the  decree  by  the  Nebraska  court. 
Counsel  for  the  respondents,  conceding  that  the  statute  makes 
the  best  interests  of  the  minor  the  paramount  consideration  (Bey. 
Codes,  sec.  3783),  invoke  the  benefit  of  the  clause  of  the  federal 
Constitution  which  declares  that  full  faith  and  credit  shall  be 
given  in  each  state  to  the  judicial  proceedings  of  every  other 
state  (U.  S.  Const.,  Art.  IV,  sec.  1),  and  insist  that  the  amended 
decree  concludes  the  rights  of  the  parties,  and  that  unless  there 
has  been  a  change  in  the  fitness  or  condition  of  the  mother  since 
the  amendment  was  made,  the  custody  was  properly  awarded  to 
her  under  the  Nebraska  decree. 

There  is  some  conflict  in  the  decisions  upon  the  subject.  In 
the  case  of  In  re  Bort,  25  Kan.  308,  37  Am.  Rep.  255,  it  was 
held,  in  a  similar  case,  that  while  the  decree  was  conclusive  as 
between  the  parents,  the  best  interest  of  the  minor  child  is  the 
paramount  consideration.  The  court  accordingly  refused  to  give 
the  decree  of  divorce  the  force  of  an  estoppel  or  even  to  consider 
it  as  a  fact  or  circumstance  which  ought  to  influence  its  discre- 
tion. On  the  other  hand,  in  People  ex  rel.  Allen  v.  Allen,  47  N. 
Y.  Sup.  Ct.  612,  40  Hun,  612,  the  court  refused  to  follow  the 
rule  announced  in  this  case,  and  held  that  a  decree  of  a  circuit 
cotirt  of  Illinois,  granting  the  mother  a  divorce  and  awardin^^ 
to  her  the  custody  of  her  minor  children,  was  conclusive  upon 
the  rights  of  the  parents  and  binding  upon  the  children  for  the 
time  being,  but  that  ''as  soon  as  the  circumstances  of  the  cus- 
todian changed  or  other  circumstances  arose  which  would  make 
it  for  the  best  interests  of  the  children  that  there  should  be  a 
change,  it  would  be  the  duty  of  the  court  in  which  the  decree 
was  originally  made,  or  any  other  court  having  jurisdiction,  to 
make  such  change."  The  court  awarded  the  custody  of  the 
children  to  the  mother.  The  court  of  appeals  (People  ex  reh 
Allen  V.  Allen,  105  N.  Y.  628,  11  N.  E.  143)  approved  this  hold- 
ing, remarking  that  it  ''gave  to  the  Illinois  decree  not  the  force 
of  an  estoppel,  •  •  •  but  simply  regarded  it  as  a  fact  or 
circumstance  bearing  upon  the  discretion  to  be  exercised,  with- 
out dictating  or  controlling  it. ' '  The  result  of  this  case  is  that, 
in  the  absence-  of  allegation  and  proof  of  the  circumstances 
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of  the  custodian  subsequent  to  the  date  of  the  decree,  the  court 
will  accept  the  decree  as  binding  as  to  the  children  as  well  as  to 
the  parents. 

In  the  ease  of  Wakefield  v.  Ives,  35  Iowa,  238,  in  a  controversy 
over  the  custody  of  a  child  between  the  father  and  mother,  who 
had  been  divorced  by  a  decree  of  a  court  in  Minnesota  which 
awarded  the  custody  of  the  minor  to  the  mother,  it  was  held 
that  in  the  absence  of  a  showing  as  to  the  circumstances  under 
which  the  minor  was  brought  into  the  state  of  Iowa,  the  decree 
of  the  Minnesota  court  should  be  accepted  as  conclusive  until 
modified,  reversed  or  set  aside  for  cause  shown  to  the  jurisdiction 
which  rendered  it.  This,  in  effect,  is  an  approval  of  the  rule 
announced  by  the  New  York  court,  for  it  is  apparent  that  the 
Iowa  court  would  have  reached  a  different  conclusion  if  facts 
had  been  shown  indicating  a  change  in  the  character  or  condi- 
tion of  the  custodian  subsequent  to  the  rendition  of  the  original 
decree. 

In  Wilkinsan  v.  Deming,  80  111.  342,  22  Am.  Rep.  192,  the 
question  was  whether  the  divorced  wife  to  whom  the  custody  of 
a  minor  child  had  been  awarded  could  by  will  appoint  a  guard- 
ian, the  father  being  still  alive.  The  court  held  that  the  decree 
ipso  facto  took  away  all  control  of  the  father  over  the  child 
until  it  should  be  restored  to  him  by  action  of  the  proper  court. 
The  same  conclusion  is  announced  in  the  following  cases :  Stetson 
T.  Stetson,  80  Me.  483,  15  Atl.  60;  Hammond  v.  Hammond,  90 
Ga.  527,  16  S.  E.  265;  Hanrahan  v.  Sears,  72  N.  H.  71,  54  Atl. 
702;  see,  also.  Church  on  Habeas  Corpus,  2d  ed.,  sec.  82;  2  Nel- 
son on  Divorce  and  Separation,  sec.  980. 

This  court  recognized  the  principle  of  these  decisions  in  Staie 
ex  rel.  Oiroux  v.  Oiroux,  19  Mont.  149,  47  Pac.  798,  where  the 
issue  was  whether  the  father,  to  whom  had  been  awarded  the  cus- 
tody of  a  minor  child  by  a  decree  of  a  district  court  of  the 
territory  of  Arizona,  had  a  superior  right  to  the  mother.  The 
father  predicated  his  claim  upon  the  decree  alone.  Under  this 
condition  this  court  held  the  decree  binding,  but  at  the  close  of 
the  opinion  said:  '^We  do  not  wish  to  be  understood  as  holding 
that  this  decree  of  divorce  awarding  the  custody  of  the  child  to 
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the  father  was  of  itself  absolutely  binding  upon  the  lower  court. 
Had  proof  been  introduced  showing  that  the  father,  since  the 
decree,  had  become  an  unfit  person  for  the  custody  of  the  boy, 
and  that,  as  between  the  two  parents,  for  the  child's  protection, 
it  would  have  been  better  to  award  the  custody  to  the  mother, 
the  conditions  would  have  been  different."  Thus,  while  recog- 
nizing the  paramount  importance  of  the  interest  of  the  minor 
child,  the  court  accepted  the  decree  of  the  Arizona  court  as  con- 
clusive in  the  absence  of  proof  indicating  a  change  in  the  fitness 
of  the  custodian  selected  by  it,  or  in  the  circumstances  affecting 
the  condition  of  the  boy,  subsequent  to  its  rendition.  We  think 
this  holding  in  accord  with  the  provision  of  the  federal  Consti- 
tution, supra^  as  interpreted  by  the  Act  of  Congress  passed  to 
give  it  effect,  which  declares  that  the  ^'said  records  and  judicial 
proceedings  authenticated  as  aforesaid,  shall  have  such  faith  and 
credit  given  to  them  in  every  court  within  the  United  States  as 
they  have  by  law  or  usage  in  the  courts  of  the  state  from  whence 
the  said  records  are  or  shall  be  taken."  (U.  S.  Comp.  Stats. 
1901,  sec.  905;  U.  S.  Eev.  Stats.,  sec.  905.)  This  must  be  the 
result;  otherwise  the  court  of  the  state  in  which  a  controversy 
should  arise  subsequent  to  the  date  of  the  decree  would  sit  as  a 
court  of  review  of  the  action  of  a  court  of  a  sister  state  having 
the  same  jurisdiction,  thus  according  neither  faith  nor  credit  to 
its  findings  as  to  the  fitness  of  the  custodian  selected  by  it.  At 
the  same  time  the  restriction  does  not  interfere  with  the  exclu- 
sive right  which  the  courts  of  each  state  have  to  determine  the 
status  of  persons  found  within  their  jurisdiction  without  control 
or  restriction  by  the  laws  of  a  sister  state.  {Woodworth  v. 
Spring,  86  Mass.  321.)  The  allegations  stricken  from  the  return 
of  relator  tendered  issues  only  as  to  matters  affecting  the  fitness 
of  the  mother  at  the  time  the  decree  was  rendered.  We  think 
the  district  court  properly  held  that  these  matters  had  been  con- 
cluded by  the  decree,  and  hence  did  not  err  in  striking  them 
out. 

It  is  contended  that  even  though  the  allegations  were  properly 
stricken  from  the  return,  the  court  should  have  disregarded 
the  decree  and  disposed  of  the  application  as  if  it  had  not  been 
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rendered.  In  this  connection  it  is  said  that  the  relator  was  free 
to  establish  his  domicile  in  Montana  if  he  chose  to  do  so ;  that  hav- 
ing done  80,  he  thereby  established  the  domicile  of  his  son  here, 
also,  there  being  nothing  in  the  original  decree  prohibiting  him 
from  bringing  his  son  here,  and  that  since  the  decree  was  amended 
nearly  fourteen  months  thereafter,  the  order  of  the  district  court 
amounted  to  a  denial  to  the  son  of  the  protection  of  the  laws  of 
this  state.  There  is  no  merit  in  this  contention.  Under  the 
[2]  terms  of  the  decree  the  relator  could  not  lawfully  remove 
the  son  from  the  jurisdiction  of  Nebraska.  It  required  that  he 
should  not  put  any  obstacle  or  hindrance  in  the  way  of  the  visi- 
tation of  the  son  by  the  mother.  This  was  tantamount  to  a  direc- 
tion to  him  to  keep  the  son  within  the  jurisdiction  of  the  court 
whose  ward  he  then  was.  {Campbell  v.  Campbell,  37  Wis.  206.) 
Yet  almost  immediately  after  its  rendition  he  removed  the  son 
to  this  state,  thus  practically  taking  away  the  right  of  visitation 
by  the  mother.  It  may  be  that  since  the  prohibition  of  removal 
was  only  implied  and  not  express,  the  relator  was  not  guilty  of 
a  contempt;  nevertheless  the  right  was  a  substantial  one  and 
the  relator  was  bound  to  respect  it  until  this  feature  of  the 
[3]  decree  had  been  amended  or  set  aside.  Notwithstanding 
the  removal,  the  Nebraska  court  retained  its  jurisdiction,  and  it 
was  competent  for  it  to  so  amend  the  decree  that  the  mother 
could  enforce  the  right  thereby  accorded  to  her.  {Morrill  v. 
Morrill,  83  Conn.  479,  77  Atl.  1 ;  Hammond  v.  Hammond,  supra; 
Wakefield  v.  Ives,  supra;  Stetson  v.  Stetson,  supra;  BaUy  v. 
Schrader,  34  Ind.  260;  State  v.  Rhoades,  29  Wash.  61,  69  Pac. 
389.)  And,  as  has  already  been  said,  in  the  absence  of  a  show- 
ing of  circumstances  occurring  since  the  amendment  requiring 
the  court  of  this  state,  in  the  interest  of  the  son,  to  order  other- 
wise, this  part  of  the  decree  is  to  be  enforced  together  with  its 
other  provisions,  the  effect  to  be  given  the  record  in  this  state 
being  the  same  as  that  which  is  given  to  it  in  the  state  from 
which  it  came.     (Rev.  Codes,  sec.  7919.) 

The  relator  contends  that  the  petition  is  fatally  defective,  in 
£4]  that  it  neither  alleges  the  facts  showing  the  jurisdiction  of 
the  Nebraska  court,  nor  that  the  decree  was  duly  given  or  made. 
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It  iis  true,  as  has  already  been  said,  that  the  petition  is  not 
specific  in  its  allegations,  bat  we  think  it  alleges  enough  to  show 
that  the  court  which  rendered  the  decree  is  one  of  record  of 
general  jurisdiction.  This  is  sufScient.  (23  Cyc.  1567.)  But 
conceding  that  the  demurrer  should  have  been  sustained,  there 
was  before  the  court  during  the  hearing,  the  records  of  all  the 
proceedings  of  the  Nebraska  court  which  resulted  in  the  amended 
[6]  decree.  The  decision  was  based  upon  the  merits.  No 
fundamental  right  of  the  relator  or  the  son  was  violated. 
Under  these  circumstances  we  do  not  feel  disposed  to  set  aside 
the  action  of  the  court  for  mere  technical  error  not  affecting  the 
[6]  merits.  The  purpose  of  this  proceeding  is  not  to  correct 
mere  error  within  jurisdiction,  except  in  so  far  as  this  is  neces- 
sary in  order  to  prevent  irreparable  injury  to  a  litigant  resulting 
from  arbitrary  or  oppressive  action  by  an  inferior  court.  {State 
ex  rel  Whiteside  v.  District  Court,  24  Mont.  539,  63  Pac.  395 ; 
State  ex  rel  SiUton  v.  District  Court,  27  Mont.  128,  69  Pac. 
988;  State  ex  rel  Heinze  v.  District  Court,  32  Mont.  579,  81 
Pac.  345.) 

The  motion  to  quash  the  order  to  show  cause  is  sustained  and 
the  proceeding  is  dismissed. 

Dismissed. 

Mr.  Justice  Smith  and  Mr.  Justice  Holloway  concur. 
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YELLOWSTONE  COUNTY,  Appellant,  v.  FIRST  TRUST  & 
SAVINGS  BANK  et  al.,  Respondents. 

(No.  3,183.) 
(SubmittjBd  November  26,  1912.     Decided  December  6,  1912.) 

[128  Pac.  596.] 

County  Funds  —  Depositaries  —  Indemnity  —  Deposit  Without 
Security  Unlawful — Defunct  Banks — Distribution  of  Assets — 
General  Deposits — Trustees  ex  Maleficio — Estoppel — Trusts — 
Commingling  Trust  Funds — Identification — When  Unneces- 
sary— Agreed  Statement — Effect. 

County  Funds — Banks — General  Deposits — Double  Indemnity — Surety  Com- 
panies— Applicability  of  Statute. 

1.  The  clause  in  section  3003,  Bevised  Codes,  requiring  double  indem- 
nity from  a  bank  in  which  a  county  treasurer  purposes  to  make  a 
general  deposit  of  county  funds,  applies  not  only  to  bonds  furnished 
by  individuals  but  to  foreign  surety  bonds  as  well. 

Same — ^Deposit  Without  Security — Effect  of  Giving  Security  Subsequently. 

2.  Where  a  county  treasurer  had  county  funds  on  deposit  in  a  bank 
in  the  sum  of  $3^,000  without  having  first  exacted  an  indemnity  bond 
as  required  by  section  3003,  Bevised  Codes,  and  the  bank  later  fur- 
nished bond  in  the  sum  of  $25,000,  the  legal  effect  of  such  latter 
action  was  a  redeposit  of  a  sum  equal  to  one-half  of  the  amount  of 
the  bond,  to-wit,  $12,500,  and  neither  its  validity  nor  sufficiency  was, 
impaired  by  the  wrongful  act  of  the  treasurer  in  keeping  on  deposit  a 
sum  in  excess  of  the  latter  amount. 

Same — General  Deposits — ^Defunct  Bank — Distribution  of  Assets. 

3.  To  the  extent  of  $12,500  of  the  total  deposit  of  $33,000  referred 
to  in  paragraph  2  above,  the  funds  belonging  to  plaintiff  county  con- 
stituted a  getieral  deposit,  and  to  that  extent,  by  compliance  with  the 
requirements  of  section  3003,  Bevised  Codes,  relative  to  furnishing 
security,  it  consented  to  become  a  general  creditor  of  the  bank,  and, 
in  case  of  the  bank's  failure,  to  share  alike  with  other  general  creditors 
in  the  distribution  of  its  assets,  or  to  look  to  the  surety  for  relief. 

Counties — Control — ^Power  of  Legislature. 

4.  A  county  is  a  political  subdivision  of  the  state,  and,  except  in  so 
far  as  the  legislati^re  is  restricted  by  the  state  Constitution,  is  subject 
to  legislative  regulation  and  control. 

County  Funds — Unlawful  Deposit — Trustee  ex  Maleficio, 

5.  The  keeping  of  county  funds  on  deposit  to  the  extent  of  $20,500, 
excess  over  and  above  the  sum  of  $12,500  secured  by  bond  as  required 
by  section  3003,  Bevised  Codes  (see  paragraph  3  above),  was  unlawful 
and  without  the  county's  consent,  and  as  to  such  excess,  the  bank, 
chargeable  with  knowledge  of  the  unlawful  conduct  of  the  county 
treasurer,  and  therefore  an  active  participant  in  the  wrong,  became  a 
trustee  ex  malefi.cio,  for  the  use  and  benefit  of  the  county. 

Estoppel  in  Pais — ^Who  may  Invoke  Doctrine. 

6.  To  make  the  doctrine  of  estoppel  in  pais  applicable,  the  party  in- 
voking it  must  show  that  he  was  misled  to  his  prejudice  by  the  conduct 
of  which  he  complains. 
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Countj  Fandfl — ^Unlawful  Deposit — ^Ratification — ^Estoppel. 

7.  A  countj,  not  having  authority  to  empower  its  treasurer  to  naake 
a  general  deposit  of  its  funds  without  first  reauiring  a  bond  in  double 
the  amount  sought  to  be  deposited,  cannot,  under  section  5427,  Kevised 
Codes,  ratify  the  treasurer's  wrongful  act  in  doing  so,  and  therefore 
may  not  be  held  estopped  to  assert  that  such  act  was  wrongful,  because 
of  its  presumed  ratification  thereof. 

Same — Estoppel — Failure  of  OfiScers  to  Perform  Duty. 

8.  The  fact  that  neither  the  county  commissioners  nor  the  state  exam- 
iner, whose  duty  it  is  to  ascertain  the  depositaries  of  county  funds  and 
inquire  into  the  sufficiency  of  the  bonds  held  to  secure  them,  inter- 
posed any  objection  to  a  county  treasurer's  wrongful  conduct  in  depos- 
iting such  funds  without  exacting  any  security,  does  not  constitute  an 
estoppel  on  the  part  of  the  county  to  claim  that  his  act  was  unlawfuL 

Same — Unlawful  Deposit — Following  Custom. 

9.  That  a  county  treasurer  was  following  a  custom  establiahed  by  his 
predecessor  in  depositing  public  moneys  in  bank  without  requiring  the 
security  prescribed  by  section  3003,  Kevised  Codes,  was  not  any  defense 
to  a  suit  by  the  county  to  have  the  bank  declared  a  trustee  ex  maieflcio 
of  such  moneys  for  its  benefit,  and  to  be  decreed  entitled  to  prefer- 
ence in  the  distribution  of  the  assets  of  the  bank,  then  in  the  handa 
of  a  receiver. 

Principal  and  Agent — Power  to  Bepudiate  Agent's  Act. 

10.  A  principal  is  not  estopped  to  repudiate  the  act  of  his  agent 
having  limited  power,  so  far  as  that  act  transcends  his  authority,  unless 
the  principal  has  by  his  course  of  conduct  clothed  the  agent  with  osten- 
sible authority  to  do  the  particular  act. 

Commingling  Trust  Funds— Identification  of  Properly. 

11.  Where  trust  property  is  money  which  has  been  mingled  with  other 
funds  (as  in  a  bank),  it  is  not  necessary  for  the  cestui  que  inut,  before 
he  can  recover,  that  he  be  able  to  identify  the  particular  pieces  of 
money;  it  is  sufficient  if  he  can  trace  his  funds  in  the  original  or 
substituted  form. 

County  Funds — ^Bank — Trustee  ex  ifal0/lo<o— Commingling  Funds. 

12.  The  agreed  statement  upon  which  the  case  was  tried  reciting  that 
county  funds  deposited  in  defendant  bank  were  commingled  with  "the 
funds  of  said  bank,"  the  contention  that  a  trust  declared  in  favor 
of  the  county  could  not  extend  further  than  the  money  actuaUy  in  the 
bank  at  the  time  of  its  suspension,  exclusive  of  funds  held  for  it  in 
correspondent  banks,  had  no  merit. 

Same. 

13.  Under  the  rule  that  where  trust  funds  are  mingled  with  private 
funds,  the  entire  mixed  fund  will  be  impressed  with  the  trust  to  the 
extent  of  the  trust,  funds,  except  in  so  far  as  the  owner  of  the  private 
funds  is  able  to  distinguish  and  separate  his  ovm  from  the  trust  funds, 
the  entire  funds  which  came  into  the  hands  of  the  receiver  of  a  bank 
held  impressed  with  a  trust  in  favor  of  plaintiff  county,  where  neither 
the  bank  nor  the  receiver  could  make  segregation. 

Agreed  Statement — Equity — Effect. 

14.  An  agreed  statement  of  facts  in  an  equity  case  constitutes  the 
finding  of  facts. 

Appeal  from  District  Court,  Yellowstone  County;  George  TT. 
Pierson,  Judge. 


46  Mont.]    Yellowstone  Co.  v.  Pibst  etc.  Sav.  Bank«        441 

Action  by  Yellowstone  County  against  the  First  Trust  & 
Savings  Bank,  of  Billings,  Montana,  and  S.  G.  Reynolds,  re- 
ceiver, to  have  certain  county  funds  deposited  in  defendant  bank 
declared  a  trust  fund  and  entitled  to  preference  in  the  distribu- 
tion of  its  assets.  Judgment  for  defendants,  and  plaintiff 
county  appeals  therefrom.    Reversed  and  remanded. 

Messrs.  Nichols  dc  Wilson,  and  Mr.  Chas.  A.  Taylor,  for  Appel- 
lant, submitted  a  brief;  Mr.  Harry  L.  Wilson  argued  the  cause 
orally. 

Appellant  contends  that  the  sum  of  $33,000  of  its  money  on 
deposit  in  the  respondent  bank  at  the  time  of  the  latter 's  sus- 
pension was  a  trust  fund,  with  the  payment  of  which  the  assets 
of  the  bank  in  the  hands  of  the  receiver  were  chargeable  as  a 
preferred  claim,  before  any  distribution  among  the  general 
creditors  of  the  bank.  This  for  the  reason  that  the  deposit,  as 
made  by  the  county  treasurer,  was  unlawful,  being  in  violation 
of  the  statute,  and  was  so  made  without  the  consent  of  appellant, 
the  true  owner  of  the  money,  and  that  the  county  cannot  be 
bound  to  its  prejudice  by  the  wrongful  and  unlawful  acts  of  its 
treasurer  and  the  bank.  As  a  general  proposition  of  law,  it  is 
certainly  well  established  that  public  money  wrongfully  or  un- 
lawfully deposited  in  a  bank  by  a  county  treasurer  or  other 
public  officer  becomes  a  trust  fund,  and  no  part  of  the  estate  of 
the  bank ;  and  in  case  of  the  insolvency  of  the  bank,  its  receiver 
must  treat  such  fund  as  the  property  of  the  true  owner,  and 
not  of  the  bank.  This  doctrine  is  upheld  and  ably  discussed  in 
the  case  of  StcUe  v.  Thum  (Idaho),  55  Pac.  868,  which  involved 
a  deposit  of  state  funds  by  the  state  treasurer  in  a  bank  which 
became  insolvent,  and  the  opinion  in  which  case  cites :  Wolff e  v. 
State,  79  Ala.  201,  58  Am.  Rep.  590;  First  Nat.  Bank  v.  Hummeh 
14  Colo.  259,  20  Am.  St.  Rep.  257,  23  Pac.  986 ;  State  v.  Midland 
State  Bank,  52  Neb.  1,  66  Am.  St.  Rep.  484,  71  N.  W.  1011; 
Foster  v.  Bincker,  4  Wyo.  484,  35  Pac.  470 ;  Kimmel  v.  Dickson, 
5  S.  D.  221,  49  Am.  St.  Rep.  869,  25  L.  R.  A.  309,  58  N.  W.  561 ; 
Mechem  on  Public  Officers,  922;  Winslow  v.  Iron  Co.  (Tenn.  Ch. 
App.),  42  S.  W.  698;  Huhbard  v.  Manufacturing  Co.,  53  Kan. 
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637,  36  Pac.  1053,  37  Pac.  625 ;  Ryan  v.  PhiUips,  3  Kan.  App.  704, 
44  Pac.  909 ;  City  of  Lamed  v.  Jordan,  55  Kan.  124,  39  Pac.  1030. 
The  Thum  Case  is  reviewed  and  followed  in  First  Nai,  Bank  ▼. 
Bunting,  1  Idaho,  27,  59  Pac.  929, 1106,  the  latter  case,  however, 
being  an  outgrowth  of  the  former. 

Upon  the  trial  of  this  cause  in  the  court  below  it  was  urged 
by  respondents  that  the  Idaho  cases*  are  not  pertinent  to  this 
controversy,  because  of  the  fact  that  the  Idaho  statute  prohibits 
the  depositing  of  public  funds  on  general  deposit  under  any 
circumstances,  whereas  our  own  statute  (sec.  3003)  expressly 
authorizes  a  county  treasurer  to  make  a  general  deposit  of  the 
public  funds  in  his  possession.  But  it  will  be  observed  that 
section  3003  imposes  a  condition  precedent  to  the  making  of 
any  such  general  deposit,  and  that  important  and  arbitrary  con- 
dition is  that  the  county  treasurer  shall  require  from  the  bank 
where  such  deposit  is  made  a  good  and  sufiKcient  bond  in  double 
the  amount  deposited;  in  other  words,  the  statute  prescribes 
the  precise  manner  in  which  any  such  deposit  shall  be  made,  and 
therefore  we  submit  that  any  violation  thereof  in  the  depositing 
of  county  funds  is  wrongful  and  unlawful,  both  on  the  part  of 
the  treasurer  in  making  the  deposit  and  on  the  part  of  the  bank 
in  receiving  it.  In  addition  to  the  authorities  cited  above,  see, 
also,  Myers  v.  Board,  51  Kan.  87,  37  Am.  St  Rep.  263,  32  Pac. 
658 ;  Watts  V.  Board,  21  Okl.  231,  16  L.  R.  A.,  n.  s.,  918,  95  Pac. 
771 ;  Bunton  v.  King,  80  Iowa,  506,  45  N.  W.  1050;  San  Diego  Co. 
V.  California  Nat,  Bank,  52  Fed.  59 ;  State  v.  Bank  of  Commerce, 
54  Neb.  725,  75  N.  W.  28 ;  State  v.  Foster,  5  Wyo.  199,  63  Am.  St. 
Rep.  47,  29  L.  R.  A.  226,  38  Pac.  926. 

It  was  argued  in  the  trial  in  the  court  below  that  even  though 
the  deposit  of  appellant's  money  in  the  respondent  bank  be  held 
to  be  a  trust  fund,  nevertheless  the  county  cannot  claim  a  prefer- 
ence therefor  upon  the  assets  in  the  hands  of  the  receiver  with- 
out identifying  its  own  particular  property  or  fund.  This  it 
need  not  do.  Trust  funds  may  be  followed  into  the  trustee's 
estate,  although  no  particular  property  or  asset  can  be  identified 
as  having  been  purchased  or  acquired  by  the  particular  funds, 
where  it  appears  that  the  trust  fund  was  mixed  and  commingled 
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with  the  general  funds  and  property  of  the  trustee  ^s  estate,  and 
went  into  the  general  assets,  either  in  the  purchase  of  paper 
and  securities  or  in  the  payment  of  the  debts  of  the  trustee; 
and  in  such  case  the  lien  of  the  cestui  que  trust  will  attach 
against  the  entire  assets  of  the  trustee's  estate  for  the  payment 
of  such  claim.  (State  v.  Bruce,  17  Idaho,  1,  134  Am.  St.  Rep. 
245,  102  Pac.  831 ;  Slater  v.  Oriental  MUls,  18  E.  I.  352,  27  Atl. 
443 ;  Standard  OH  Co.  v.  HawTdns,  74  Fed.  395,  20  C.  C.  A.  468, 
33  L.  R.  A.  739;  Reeves  v.  Pierce,  64  Kan.  502,  67  Pac.  1109.) 
Even  if  the  trust  fund  has  been  mixed  with  other  funds  of  the 
bank,  this  cannot  prevent  the  plaintiflF  from  following  and  re- 
claiming the  fund,  because  if  a  trust  fund  is  mixed  with  other 
funds,  the  person  equitably  entitled  thereto  may  follow  it,  and 
has  a  charge  on  the  whole  fund  for  the  amount  due.  ^  {Peak  v. 
Ellicott,  30  Kan.  156,  46  Am.  Rep.  90,  1  Pac.  499 ;  Francis  v. 
Evans,  69  Wis.  115,  33  N.  W.  93 ;  Kimmel  v.  Dickson,  5  S.  D. 
221,  49  Am.  St.  Rep.  869,  25  L.  R.  A.  309,  58  N.  W.  561.) 
Equity  will  follow  the  trust  money  even  if  put  into  a  bag  or 
indistinguishable  mass,  by  taking  out  the  same  quantity.  {Fos- 
ter V.  Bincker,  4  Wyo.  484,  35  Pac.  470.)  The  theory  on  which 
courts  proceed  in  all  such  cases  is,  and  must  be,  that  no  title  to 
the  trust  fund  ever  passed  to  the  trustee,  and  that,  however  it 
has  been  mixed  and  mingled  with  his  other  property,  the  title 
still  remains  in  the  cestui  que  trust.  {Hubbard  v.  Alamo,  53 
Kan.  637,  36  Pac.  1056,  37  Pac.  625 ;  National  Bank  v.  Insurance 
Co.,  104  U.  S.  57,  25  L.  Ed.  693 ;  Kantchbull  v.  Hallett,  13  Ch. 
Div.  696 ;  Holder  v.  Western  German  Bank,  136  Fed.  90,  68  C. 
C.  A.  554;  Erie  B.  Co.  v.  Dial,  140  Fed.  689,  72  C.  C.  A.  183.) 
When  a  trustee  wrongfully  commingles  trust  money  with  his 
own,  and  makes  payments  from  the  common  fund,  it  will  be  pre- 
sumed that  he  paid  out  his  own  money,  and  not  the  trust  money. 
{State  V.  Bank  of  Commerce,  54  Neb.  725,  75  N.  W.  28.) 

We  submit  that  the  facts  of  this  case,  as  disclosed  by  the  agreed 
statement,  meet  every  condition  necessary  under  the  authori- 
ties to  entitle  the  county  to  recover  its  money  from  the  receiver 
as  a  trust  fund,  in  preference  to  the  payment  of  the  claims  of 
general  creditors. 
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Messrs.  Hathkom  d  Brawn,  and  Mr.  A.  H,  Bratvn,  for  Be- 
spondents,  submitted  a  brief ;  Messrs,  Michael  and  A.  H,  Brown 
argued  the  cause  orally. 

The  appellant  in  this  case  relies  entirely  upon  the  assumption 
that  this  deposit  was  unlawful,  and  was  therefore  a  trust  fund, 
and  that  the  county  never  consented  to  become  a  creditor  of  the 
respondent  bank.  In  its  most  liberal  construction,  can  it  be 
assumed  that  a  deposit  secured  by  a  bond  of  a  foreign  surety 
company  in  an  amount  presumed  to  have  been  agreeable  to  all 
parties  concerned,  under  section  3003,  Revised  Codes,  was  un- 
lawful? We  maintain  that  it  cannot.  Under  sections  2953, 
2981,  2982,  3007,  relative  to  the  duties  of  certain  county  officers 
touching  public  funds,  and  section  209  referring  to  the  duties 
of  the  state  examiner,  which  are  presumed  to  have  been  followed, 
and  from  the  fact  that  the  county  of  Yellowstone,  as  beneficiary 
of  the  bond,  by  accepting  it  and  making  deposits  thereunder, 
and  presumably  receiving  and  approving  said  reports  as  re- 
quired, the  presumption  is  raised  that  the  county,  by  its  agents 
{Board  of  Supervisors  v.  OtiSy  62  N.  Y.  88),  either  was  guilty 
of  gross  negligence  in  permitting  its  funds  to  be  jeopardized,  or 
that  it  relied  upon  the  bond  given  and  accepted.  {Commission- 
ers V.  American  L.  dk  T.  Co.,  75  Minn.  489,  78  N.  W.  113 ;  Com- 
missioners V.  Security  Bank,  75  Minn.  174,  77  N.  W.  815.)  This 
being  true,  can  the  county  now  deny  its  consent  to  the  deposit? 
We  maintain  that  it  cannot,  and  that  the  board  of  county  com- 
missioners, by  relying  upon  the  bond  and  permitting  the  county 
treasurer  to  deposit  the  county's  funds  thereunder,  constituted 
the  respondent  bank  a  legal  depositary  of  the  county's  funds. 
'*If  the  treasurer  exceeds  his  duty  by  depositing  a  larger  sum 
in  a  depositary  bank  than  he  is  authorized  by  law  to  do,  it  does 
not  affect  the  liability  of  such  bank  and  the  sureties  on  its  bond 
to  repay  to  the  state  the  sum  deposited  therein.*'  (See  In  re 
State  Treasurer  Settlement,  51  Neb.  116,  36  L.  R.  A.  746,  70 
N.  W.  532.)  If,  under  such  condition,  the  liability  of  the 
bank  and  the  surety  on  its  bond  is  in  nowise  affected  by  the 
irregularity  or  the  excess  of  deposit,  must  we  not  reason  there- 
from that  the  consideration  for  such  liability  is  a  lawful  one  t 
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The  facts  in  this  case  show  that  the  money  in  question  was  a 
general  deposit  in  the  bank  and  was  mingled  with  the  moneys 
belonging  to  it.  A  depositary's  bond  usually  covers  deposits 
made  before  as  well  as  after  its  execution.  (13  Cyc.  815.)  Evi- 
dence that  a  bond  was  filed  and  deposits  made  thereunder  raises 
a  presumption  that  the  deposits  were  made  in  reliance  on  the 
bond,  and  that  the  bank  in  which  the  deposit  was  made  was  a 
legally  constituted  depositary  for  such  funds.  (8t.  Louis  County 
V.  American  L.  dt  T.  Co.,  75  Minn.  489,  78  N.  W.  113.)  A  deposit 
of  public  moneys  by  a  state  treasurer  in  a  legally  constituted  de- 
positary for  public  funds  is  in  substance  and  legal  effect  a  loan  of 
the  money  so  deposited.  {In  re  Treasurer  Settlement,  51  Neb. 
116,  36  L.  R.  A.  746,  70  N.  W.  532.)  The  general  rule  seems  to 
be  that  deposits  made  by  trustees,  executors,  administrators, 
assignees,  public  officers  and  other  persons  who  are  serving  as 
fiduciaries,  in  the  absence  of  an  express  agreement  to  the  con- 
trary, are  simply  general  depositors,  and  if  the  bank  fails  to 
pay  them,  the  beneficiaries  have  no  peculiar  claim  or  right  over 
other  creditors,  but  must  share  like  other  general  depositors. 
(See  Board  of  Education  v.  Union  Tr.  Co.,  136  Mich.  454,  99 
N.  W.  373 ;  5  Cyc.  514,  515 ;  Fletcher  v.  Sharpe,  108  Ind.  276, 
9  N.  E.  142;  Commissioners  v.  Wilkinson,  119  Mich.  655,  44  L. 
R.  A.  493,  78  N.  W.  893 ;  Bayor  v.  American  Trust  Co.,  157  HI. 
62,  41  N.  £.  622.)  Even  where  a  trust  exists,  that  fact  is  not 
decisive  of  the  right  to  a  preference  in  the  distribution  of  funds. 
There  must  be  some  showing  that  the  estate  has  been  augmented 
by  the  trust  funds,  or  at  least  that  the  estate  has  been  so  benefited 
by  the  misappropriation  of  trust  funds  that  the  removal  of  its 
equivalent  from  the  estate  will  be  without  prejudice  to  credit- 
ors.    (34  Cyc.  348 ;  Standard  Oil  Co.  v.  Hawkins,  74  Fed.  395, 

20  C.  C.  A.  468,  33  L.  R.  A.  739 ;  Butler  v.  Sprague,  66  N.  Y. 
394 ;  Cook  V.  Tullis,  18  Wall.  332,  21  L.  Ed.  933 ;  Clark  v.  Iselin, 

21  Wall.  360,  22  L.  Ed.  568 ;  Van  Alen  v.  American  Nat.  Bank, 
52  N.  Y.  1 ;  American  Can  Co.  v.  Williams,  178  Fed.  420,  101 
C.  C.  A.  634 ;  Lowe  v.  Jones,  192  Mass.  94, 116  Am.  St.  Rep.  225, 
7  Ann.  Cas.  551,  6  L.  R.  A.,  n.  s.,  487.) 
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Bespondents  further  contend  that  the  claim  of  the  appellant 
that  the  balances  due  from  banks  and  bankers,  as  shown  by  the 
agreed  statement  of  facts,  would  furnish  assets  enough  to  satisfy 
the  entire  claim  of  said  appellant,  in  the  absence  of  any  attempt 
to  identify  any  part  of  these  particular  balances  as  a  part  or  all 
of  this  alleged  trust  fund,  is  erroneous.  The  conclusion  to  be 
drawn  from  all  cases  cited  by  the  appellant,  as  well  as  by  the 
respondent,  wherein  the  question  arose  is  that  only  money  in 
the  vault  at  the  time  of  the  closing  of  the  bank  could  be  con- 
sidered, and  that  none  of  the  cases  cited  hold  that  an  undis- 
puted trust  fund  is  a  preferential  claim  against  all  assets.  The 
facts  submitted  show  that  this  amount  was  $17,578.81,  and  under 
any  condition  the  respondents  contend  this  amount  and  none 
other  should  be  considered.  (Davenport  Plcrw  Co.  v.  Lamp,  80 
Iowa,  722,  20  Am.  St.  Eep.  442,  45  N.  W.  1049 ;  State  v.  Thum,  6 
Idaho,  323,  55  Pac.  658 ;  Brooks  v.  King,  104  Iowa,  713,  74  N.  W. 
683 ;  Page  v.  Rose,  130  Iowa,  296,  8  Ann.  Cas.  114,  5  L.  R.  A.,  n. 
s.,  886,  106  N.  W.  744;  Nonotuck  Silk  Co.  v.  Flanders,  87  Wis. 
237,  58  N.  W.  383 ;  State  v.  Bank  of  Commerce,  54  Neb.  725,  75 
N.  W.  28.) 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

Ira  L.  Whitney  was  county  treasurer  of  Yellowstone  county 
for  the  term  commencing  the  first  Monday  of  March,  1909.  As 
such  treasurer  he  kept  a  portion  of  the  county's  funds  on  deposit 
with  the  First  Trust  and  Savings  Bank,  of  Billings,  and  this 
deposit  amounted  to  $50,000  on  the  1st  day  of  March,  1910.  On 
that  day  the  bank  furnished  to  the  county  its  indemnity  bond, 
under  the  provisions  of  section  3003,  Revised  Codes,  for  the 
penal  sum  of  $25)000,  executed  by  a  foreign  surety  company 
authorized  to  do  business  in  this  state.  During  June,  1910,  the 
treasurer  drew  from  the  bank  $17,000,  leaving  a  balance  of 
$33,000.  On  July  2,  the  bank,  being  insolvent,  suspended,  and 
immediately  thereafter  S.  O.  Reynolds  was  appointed  receiver 
for  the  bank  and  took  possession  of  its  assets.  At  the  time  the 
bank  suspended  it  had  on  hand  in  its  vaults  $17,578.81^  and  on 
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deposit  with  its  correspondent  banks  $31,420.03,  all  of  which 
sums  came  into  the  possession  of  the  receiver.  A  demand  upon 
the  receiver  that  he  pay  over  to  the  county  the  full  sum  of 
$33,000  was  refused,  and  this  suit  was  instituted  by  the  county 
to  have  that  sum  declared  to  be  a  trust  fund  and  entitled  to 
preference  in  the  distribution  of  the  assets  of  the  bank.  The 
cause  was  submitted  upon  an  agreed  statement  of  facts,  with  the 
result  that  the  prayer  of  plaintiff  was  denied  and  judgment  en- 
tered in  favor  of  defendants,  from  which  judgment  this  appeal 
is  prosecuted. 

The  agreed  statement  discloses  that  the  funds  deposited  by 
the  county  treasurer  with  the  bank  were  known  to  the  bank  to 
be  county  funds,  but  were  treated  as  general  deposits  by  the 
bank  and  the  treasurer  and  were  commingled  with  the  other 
funds  of  the  bank.  The  theory  of  counsel  for  plaintiff  is  that, 
since  an  indemnity  bond  for  double  the  amount  of  the  county 
funds  on  deposit  was  not  exacted  as  required  by  section  3003 
above,  the  entire  transaction  between  the  bank  and  the  treasurer 
was  unlawful,  and  the  bank  was  simply  a  trustee  of  the  funds 
for  the  use  and  benefit  of  the  county.  Counsel  for  defendants 
insist  that  all  of  the  funds  so  deposited  by  the  treasurer  consti- 
tuted general  deposits,  and  the  county  became  a  general  cred- 
itor of  the  bank,  and  can  only  participate  with  other  general 
creditors  in  the  distribution  of  the  bank's  assets.  We  are  unable 
to  agree  with  either  of  these  contentions  in  its  entirety.  We  arc 
not  called  upon  in  this  action  to  determine  the  full  measure  of 
the  bonding  company's  liability.  While  the  agreed  statement 
does  not  recite  that  the  indemnity  bond  was  approved  by  the 
county  commissioners  of  Yellowstone  county,  all  parties  to  this 
proceeding  appear  to  treat  it  as  though  such  approval  was  given, 
and  we  shall  do  likewise. 

1.  Section  3003  charges  the  county  treasurer  with  the  duty 
of  safely  keeping  all  county  funds,  and  to  that  end  it  authorizes 
him  (1)  to  make  special  deposits  of  funds  without  requiring 
indemnity,  and  (2)  to  make  general  deposits  of  funds  upon 
requiring  from  the  depositary  an  indemnity  bond  in  double  the 
amount  deposited.    The  statute  reads  as  follows:  ''In  the  event 
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that  he  shall  deposit  the  same,  or  any  part  thereof  in  any 
national/  state  or  private  bank  or  banks,  he  shall  require  from 
such  bank  or  banks  a  good  and  sufficient  bond  in  double  the 
amount  deposited,  signed  by  three  or  more  good  and  sufficient 
sureties,  which  must  be  approved  by  the  board  of  county  commis- 
sioners and  filed  with  the  county  clerk  of  the  county.  But 
nothing  in  this  section  prohibits  him  from  making  special 
deposits  for  the  safekeeping  of  public  moneys.  Provided,  always, 
that  this  Act  shall  in  nowise  repeal,  aflfect  or  in  any  wise  modify 
the  provisions  of  an  Act  entitled  an  Act  to  permit  foreign 
surety  companies  to  do  business  in  this  state,  and  regulating  the 
method  thereof,  approved  February  24, 1899.'* 

Counsel  for  defendants  suggest  that  the  provision  above 
[1]  for  double  indemnity  applies  only  to  bonds  given  by  indi- 
viduals, and  that  foreign  surety  bonds  are  excepted  from  the 
double  indemnity  clause,  but  with  this  we  cannot  agree.  The 
Act  of  February  24, 1899  (Laws  1899,  p.  82),  as  amended  by  the 
Laws  of  1903  (p.  294),  authorizes  foreign  surety  companies  to 
do  business  in  this  state  upon  complying  with  the  legislative  re- 
quirements. It  further  provides  that  whenever  any  bond  is 
required  by  law  to  be  given,  such  bond  may  be  executed  by  a 
surety  company  qualified  under  the  Act,  and  such  bond  so  exe- 
cuted shall  be  deemed  to  comply  with  the  statutory  requirements, 
as  to  the  number  of  sureties,  the  residence  of  the  sureties,  etc. 
In  other  words,  under  this  Act  the  bank  had  the  option  to  fur- 
nish a  bond  executed  by  private  persons,  or  a  bond  executed  by 
a  surety  company ;  but  in  either  case  the  bond  was  required  to 
be  in  double  the  amount  of  the  county  funds  deposited.  With 
the  wisdom  of  this  legislation  we  are  not  concerned.  It  might 
be  difficult  to  assign  any  reason  for  the  legislative  action  in  re- 
quiring double  indemnity,  but  that  the  legislature  could  make 
such  requirement  is  not  questioned,  and  that  our  legislature  has 
done  so  in  section  3003  above  does  not  admit  of  doubt.  With 
the  acceptance  of  this  bond  for  $25,000,  then,  the  treasurer  could 
lawfully  keep  on  deposit  with  this  bank  county  funds  to  the 
amount  of  $12,500,  and  the  deposit  of  such  funds  to  that  amount 
would  constitute  a  general  deposit,  authorized  by  section  3003 
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above,  and  to  that  extent  the  county  would  give  its  consent  to 
become  a  general  creditor  of  the  bank  and  that  its  funds  to  that 
[2]  amount  might  become  the  funds  of  the  bank  to  be  com- 
mingled with  its  other  funds  and  assets.  At  the  time  this  bond 
was  given,  it  constituted  good  and  sufficient  indemnity  for  the 
deposit  of  the  county  funds,  to  the  extent  of  $12,500.  In  other 
words,  when  the  bond  was  given  to  secure  county  funds  already 
on  deposit,  in  legal  effect  there  was  a  redeposit  of  the  $12,500 
thus  secured  {Meeker  County  v.  Butler,  25  Minn.  363),  and 
neither  the  validity  nor  the  suflSciency  of  the  bond  was  impaired 
in  the  least  by  the  wrongful  act  of  the  treasurer  in  keeping  on 
deposit  with  that  bank  a  sum  in  excess  of  that  amount.  {In  re 
State  Treasurer,  51  Neb.  116,  36  L.  R.  A.  746,  70  N.  W.  532 ; 
13  Cyc.  816.) 

To  the  extent,  then,  of  $12,500  the  county  funds  deposited  in 
this  bank  by  the  treasurer  constituted  a  general  deposit 
[3]  {Bank  v.  Bartley,  39  Neb.  353,  23  L.  R.  A.  67,  58  N.  W. 
172),  and  to  that  extent  the  county  itself  consented  to  become  a 
general  creditor  of  the  bank,  and,  in  case  of  the  bank's  failure, 
to  share  alike  with  other  general  creditors  in  the  distribution  of 
its  assets,  or  to  look  to  the  bonding  company  for  relief.  {Com- 
mercial  Bank  v.  Armstrong,  148  U.  S.  50,  37  L.  Ed.  363,  13 
Sup.  Ct.  Rep.  533.) 

2.  The  fact,  however,  that  the  deposit  of  the  county 's  funds  to 
the  extent  of  $12,500  was  secured  does  not  reflect  in  the  least 
upon  the  status  of  the  $20,500  kept  on  deposit  in  this  bank  with- 
out security  and  in  violation  of  the  law.  The  act  of  the  treas- 
urer in  keeping  this  excess  on  deposit  without  the  security 
required  by  section  3003  is  denounced  by  section  8592,  Revised 
Codes,  as  a  felony ;  and  the  treasurer  and  the  bank  ofl&cials  are 
chargeable  with  knowledge  that  the  use  to  which  these  county 
funds  were  thus  put  was  altogether  illegal  and  wrongful,  and 
that  the  county — the  rightful  owner  of  such  excess — did  not  con- 
sent to  such  use  and  did  not  part  with  its  title  to  the  funds  thus 
employed.  {State  v.  Thum,  6  Idaho,  323,  55  Pac.  858.)  The 
only  method  by  which  the  county  could  give  its  consent  that  its 
funds  might  be   placed   on    general   deposit   was   by  speaking 
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through  the  legislature,  as  it  did  in  section  3003  above.  To  the 
extent  that  the  provision's  of  that  section  were  complied  with,  it 
[4]  gave  its  consent  and  beyond  that  it  did  not  and  could  not 
go.  The  county  is  but  a  political  subdivision  of  the  state,  and, 
except  in  so  far  as  the  legislature  is  restricted  by  the  state  Con- 
stitution, is  subject  to  legislative  regulation  and  control.  {Inde- 
pendent Pub.  Co.  V.  Leivis  dk  Clark  County,  30  Mont.  83,  75 
Pac.  860 ;  Missouri  River  P.  Co.  v.  Stede,  32  Mont.  433,  80  Pae. 
1093;  11  Cyc.  365.)  The  legislature  having  designated  the  par- 
ticular instance,  and  the  only  one,  in  which  the  county's  funds 
may  be  placed  on  general  deposit,  it  was  not  within  the  power  of 
anyone  else  to  consent  to  a  general  deposit  of  such  funds  under 
any  other  circumstances.  The  deposit  of  $20,500  excess,  without 
[6]  security,  was  wrongful  and  unlawful.  The  county  did  not 
consent  thereto,  never  parted  with  its  title  to  such  funds,  and 
the  treasurer  and  the  bank  officers  knew  of  these  facts,  being 
chargeable  with  knowledge  of  the  law.  The  bank  was  an  active 
participant  in  the  wrong,  and  the  result  follows,  as  of  course, 
that  as  to  such  excess  the  bank  held  it  as  a  trustee  ex  mcUeficiOf 
for  the  use  and  benefit  of  the  county.  {State  v.  Thum,  above; 
Wolff e  V.  State,  79  Ala.  201,  58  Am.  Rep.  590;  Mechem  on  Public 
Officers,  922.) 

3.  If  the  county  treasurer  had  performed  the  duties  of  his 
office  as  required  by  law,  he  would  have  withdrawn  this  $20,500 
from  the  bank  on  March  1,  1910,  if  not  earlier,  and  the  fact  that 
he  did  not  do  so  only  serves  to  demonstrate  that  by  his  wrongful 
act  the  county  funds  were  made  to  swell  the  apparent  assets  of 
the  bank  to  that  amount.  No  one  will  now  be  heard  to  say  that 
these  funds,  wrongfully  in  the  bank,  should  not  be  withdrawn; 
no  one  can  be  injured  by  having  that  done  which  ought  to  have 
been  done. 

4.  Counsel  for  respondents  direct  our  attention  to  the  provi- 
sions of  the  Codes  which  impose  upon  the  board  of  county  com- 
missioners and  the  state  examiner  the  duty  to  examine  the 
treasurer's  accounts,  ascertain  the  depositaries  of  the  county 
funds  and  inquire  into  the  sufficiency  of  the  bonds  held  to  secure 
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such  funds,  and  the  further  provision  which  raises  the  presump- 
tion that  these  officers  discharged  their  official  duties;  and  it  is 
ai^ed  that  if  they  did  so,  they  must  have  known  that  this 
$20,500  excess  was  held  by  this  bank  without  any  security  given 
therefor,  with  the  result,  it  is  contended,  that  the  county  is  now 
precluded  from  disputing  with  the  receiver,  who  represents  the 
other  creditors,  that  the  deposit  of  such  amount  was  not  a  gen- 
eral deposit,  as  it  appeared  to  be  and  as  it  was  treated  by  the 
[6]  bank  and  all  these  officers.  Apparently  this  argument  is 
based  upon  the  doctrine  of  estoppel  in  pais.  In  the  first  place, 
there  is  not  anything  in  this  record  to  indicate  that  anyone  was 
led  to  become  a  creditor  of  the  now  defuBct  bank,  by  reason  of 
the  amount  of  its  assets  increased  by  this  unlawful  deposit  of 
county  funds;  and  if  is  elementary  that  before  anyone  can  in- 
voke the  doctrine,  he  must  show  that  he  was  misled  to  his  preju-' 
dice  by  the  conduct  of  which  he  complains.  {Taiem  v.  Eglanol 
Min.  Co.,  45  Mont.  367,  123  Pac.  28.)  Furthermore,  the  doc- 
trine, if  applied  in  this  instance,  has  its  foundation  in  the  pre- 
sumed ratification  of  the  treasurer's  wrongful  act,  but  such 
ratification  was  impossible.  Unless  the  county,  in  the  first 
[7]  instance,  could  authorize  the  treasurer  to  make  a  general 
deposit  of  the  county's  funds  without  security,  it  could  not 
thereafter  ratify  his  act  in  making  such  deposit.  Section  5427, 
Revised  Codes,  reads  as  follows:  '^A  ratification  is  not  valid 
unless,  at  the  time  of  ratifying  the  act  done,  the  principal  has 
power  to  confer  authority  for  such  an  act."  That  the  county 
never  had  authority  to  authorize  the  treasurer  to  make  such 
deposit  of  its  funds  is  apparent  and  demonstrated  sufficiently  by 
[8]  what  has  been  said  heretofore.  Again,  we  think  the  county 
cannot  be  bound  by  the  wrongful  act  of  its  treasurer,  even 
though  the  county  commissioners  or  the  state  examiner,  or  all  of 
these  officers,  interposed  no  objection  to  the  course  of  c^onduct 
[9]  which  he  pursued.  And  it  is  immaterial  that  the  treasurer 
was  following  a  custom  which  prevailed  before  his  term  of  office 
commenced,  if  indeed  such  was  the  fact.  {Silver  Bow  County 
V.  Davies,  40  Mont.  418, 107  Pac.  81.)     Assuming  that  the  treas- 


452    Yellowstone  Co,  v.  First  etc.  Sav.  Bank.    [Dec.  T.  '12 

urer  was  an  agent  of  the  county,  his  authority  was  limited,  pa^ 
ticularly  was  his  authority  in  handling  the  county's  funds 
[10]  limited;  and  it  is  elementary  that  a  principal  is  not 
estopped  to  repudiate  the  act  of  his  agent  having  limited  power, 
so  far  as  those  acts  transcend  his  authority,  unless  the  principal 
has  by  his  course  of  conduct  clothed  the  agent  with  ostensible 
authority  to  do  the  particular  act.     (Bigelow  on  Estoppel,  598.) 

5.  It  is  further  contended  that  in  order  to  constitute  this 
excess  deposit  a  trust  fund,  it  is  necessary  that  the  county  be 
able  to  identify  it  as  among  the  assets  of  the  defunct  bank,  and 
this  is  the  general  rule.  The  question  remains,  however.  What 
is  a  sufScient  identification  t  In  case  the  trust  property  is 
[11]  money  which  has  been  mingled  with  other  funds,  as  in  the 
present  instance,  it  ig  not  necessary  that  the  cestui  que  trust  shall 
be  able  to  identify  the  particular  pieces  of  money,  for  this  would 
be  impracticable,  and  in  nearly  every  instance  impossible;  but 
it  is  sufficient  that  he  be  able  to  trace  his  funds  either  in  the 
original  or  substituted  form.  {Frelinghuysen  v.  Nugent,  36 
Fed.  229;  Farmers'  etc.  Nat.  Bank  v.  King,  57  Pa.  202,  98  Am. 
Dec.  215 ;  Van  Alen  v.  Bank,  52  N.  Y.  1 ;  Frith  v.  Cartland,  2 
Hem.  &  M!.  420 ;  s.  c,  71  English  Reprint,  525 ;  Peters  v.  Bain, 
133  U.  S.  670,  33  L.  Ed.  696,  10  Sup.  Ct.  Rep.  354 ;  National 
Bank  v.  Insurance  Co.,  104  U.  S.  54,  26  L.  Ed.  693 ;  39  Cyc.  536.) 
The  record  before  us  shows  sufficiently  that  this  excess  deposit 
was  mingled  with  the  other  funds  of  the  bank,  became  a  part  of 
such  funds,  and  enhanced  the  apparent  value  of  the  bank's  total 
assets,  and  in  this  we  think  the  identification  sufficient. 

6.  It  is  insisted,  however,  that  if  a  trust  be  declared,  it  cannot 
extend  further  than  the  funds  actually  in  the  possession  of  the 
[12]  bank  at  the  time  it  suspended,  as  distinguished  from  its 
Funds  held  in  correspondent  banks.  But  this  contention  cannot 
be  sustained  in  the  face  of  the  agreed  statement  of  facts,  para- 
graph 5  of  which  reads  as  follows :  *  ^  That  all  sums  of  money  so 
deposited  by  said  county  treasurer  were,  when  so  deposited, 
commingled  with  the  funds  of  said  bank  and  used  by  it  in  the 
transaction  of  its  business,  the  same  as  the  funds  of  general 
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depositors,  all  of  which  was  at  all  of  said  times  known  to  said 
"Whitney.  V  -  The  recital  that  the  county  funds  were  *' com- 
mingled with  the  funds  of  said  bank'*  cannot  be  given  any  other 
meaning  than  that  such  county  funds  were  commingled  with 
all  the  funds  of  the  bank.  The  expression,  "the  funds  of  said 
bank,"  means  all  the  funds  of  the  bank,  and  since  the  deposits 
in  the  correspondent  banks  constituted  portions  of  this  bank's 
funds,  the  recital  must  be  held  to  mean  that  the  county  funds 
were  mingled  with  the  funds  comprising  each  of  these  several 
deposits. 

7.  The  rule  is  now  quite  well  established  that  when  trust  funds 
are  mingled  with  private  funds,  the  entire  mixed  fund  will  be 
[13]  impressed  with  the  trust  to  the  extent  of  the  trust  funds, 
except  in  so  far  as  the  owner  of  the  private  funds  may  be  able 
to  distinguish  and  separate  his  own  from  the  trust  funds.  (39 
Cyc.  538.)  Since  neither  the  defunct  bank  nor  the  receiver  is 
shown  to  be  able  to  make  such  segregation,  the  entire  funds 
coming  into  the  hands  of  the  receiver  by  virtue  of  his  oflSce  must 
be  held  impressed  with  the  trust  in  favor  of  the  county,  to  the 
extent  of  the  $20,500  excess  deposit. 

The  trial  court  essayed  to  make  findings  of  fact  in  this  case; 
but  it  is  the  rule  in  this  state  that  the  agreed  statement  of  facts 
[14]  constitutes  the  findings  of  fact  {Jenkins  v.  Newman,  39 
Mont.  77,  101  Pac.  625),  and  the  province  of  the  court,  therefore, 
was  to  draw  legal  conclusions  from  such  facts  alone,  since  those 
facts  were  not  supplemented  by  others  adduced  from  evidence  so 
far  as  the  record  discloses.  In  other  words,  by  submitting  this 
agreed  statement,  the  parties  consented  that  the  facts  therein 
disclosed  constituted  all  the  facts  pertinent  to  a  decision  of  this 
controversy. 

The  decree  of  the  district  court  should  determine  that  the 
funds  of  the  county  to  the  extent  of  $20,500  constitute  a  trust 
fund  in  the  hands  of  the  receiver,  to  which  the  county  is  entitled 
in  preference  to  general  creditors  of  the  bank,  and  that  the 
$12,500  secured  constituted  a  general  deposit,  and  to  that  extent 
the  county  is  a  general  creditor  of  the  bank,  entitled  to  partici- 
pate with  other  general  creditors. 
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The  decree  of  the  district  court  is  reversed  and  the  cause  ia 
remanded,  with  directions  that  a  decree  be  entered  as  herein 
indicated. 

Reversed  and  remanded. 

Mb.  Chikf  Justice  Brantlt  concurs. 
Mb.  Justice  Smith  :  I  concur  in  the  result. 


EMERSON,  Respondent,  v.  BUTTE  ELECTRIC  RY.  CO., 

Appellant. 

\No.  3,1M.) 
(Submitted  November  2>7,  1912.    Decided  December  7,  1912.) 

[129  Pac.  819.] 

Personal  Injuries — Street  Railway s^^-Passengers — Complaint — 
Sufficiency — Joinder  of  Parties — Evidence — Res  Gestae — Ex- 
pert Witnesses — Excessive  Verdicts, 

Personal  Injuries — Street  Bailways — Passenj^iBrs — Complaint — Sufficiency. 

1.  The  complaint  in  an  action  by  a  passenger-  on  a  street-car  for 
damages  for  personal  injuries,  which  alleged  that  the  injuries  were 
eaused  by  the  derailment  of  the  car  through  the  carelessness  and  negli- 
gence of  the  defendant  company  and  its  superintendent,  was  sufficient; 
a  passenger  need  not  allege  the  particular  cause  of  the  accident. 

Same— O'oinder  of  Parties  Defendant. 

2.  A  street-car  company  and  its  superintendent  held  properly  joined 
as  defendants  in  an  action  for  personal  injuries  by  a  passenger. 

Same — ^Evidence — Bes  Oeatae. 

3.  Evidence  showing  how  many  people  were  in  the  street-car,  the  de- 
railment of  which  caused  plaintiff's  injuries,  and  where  they  were 
sitting  or  standing,  was  properly  admitted  as  part  of  the  res  gntae. 

Same — Cross-examination — Expert  Witnesses — ^Physicians. 

4.  Eeldf  that  the  trial  court  did  not  abuse  its  discretion  in  permit- 
ting counsel  for  plaintiff  to  read  to  a  physician,  on  cross-examination, 
an  excerpt  from  a  medical  work,  and  asking  him  whether  he  agreed 
with  the  statement  therein  made. 

Same — ^Negligence — ^Weight  of  Eyidenee  for  Jury. 

5.  The  weight  of  the  evidence  whether  defendants  were  negligent  was 
for  the  jury  to  determine;  they  are  not  obliged  to  eredit  evidence, 
even  though  uncontradicted,  or  give  it  the  weight  contended  for  by 
counseL 

Same — Excessive  Verdict — ^New  Trial. 

6.  Verdict  for  $2,750  for  injuries  sustained  by  plaintiff  In  being 
thrown  against  the  knee  of  a  passenger  in  the  car  in  which  he  was 
riding  at  the  time  it  was  derailed,  held  so  excessive  as  to  show  paasioa 
•Ad  prejudiesj  and  new  trial  granted. 
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Appeal  from  District  Court,  Silver  Bow  County;  J.  J.  Lynch, 
Judge. 

AcnoN  by  J.  P.  Emerson  against  the  Butte  Electric  Railway 
Company  and  J.  R.  Wharton.  From  a  judgment  in  favor  of 
plaintiff  the  railway  company  appeals.    Reversed  and  remanded. 

Messrs.  Geo.  P.  Shelton,  Peter  Breen,  Pred  J.  Purman,  and 
A.  /.  Verheyden,  for  Appellant,  submitted  a  brief;  Messrs. 
Shelton  and  Breen  argued  the  cause  orally. 

In  view  of  Hagerty  v.  Montana  0.  P.  Co.,  38  Mont.  69,  25  L. 
R.  A.,  n.  s.,  356,  98  Pac.  643,  and  the  authorities  cited  therein, 
the  allegations  of  the  complaint  are  insufficient  to  constitute  a 
joint  liability;  and  the  court  erred  in  overruling  defendants' 
demurrer  to  the  complaint  and  in  overruling  defendants'  objec- 
tion to  the  introduction  of  any  testimony  on  behalf  of  the  plain- 
tiff, for  the  reason  that  the  complaint  did  not  state  a  cause  of 
action.  (Parsons  v.  Winchell,  5  Gush.  (Mass.)  592,  52  Am.  Dec. 
745;  Mulchey  v.  Methodist  Religious  Society,  125  Mass.  489; 
Bailey  v.  Bussing,  37  Conn.  351;  Campbell  v.  Portland  Sugar 
Co.,  62  Me.  552,  16  Am.  Rep.  503 ;  Clark  v.  Pry,  8  Ohio  St.  358, 
72  Am.  Dec.  590;  Berghoff  Brewing  Co.  v.  Przbylski,  82  111.  App. 
361;  Warax  v.  C.  N.  0.  &  T.  P.  Ry.  Co.,  72  Fed.  642.)  There 
is  no  averment  of  the  defendants'  negligence  sufficient  to  inform 
the  defendants  of  what  omission  of  duty  they  are  charged  or  the 
causal  relation  to  the  injury.  {Allen  v.  Bear  Creek  Coal  Co., 
43  Mont.  269,  115  Pac.  673.) 

Plaintiff's  counsel,  cross-examining  Dr.  Horst,  read  a  long 
extract  from  a  medical  authority,  ostensibly  as  a  form  of  ques- 
tion, but  palpably  to  get  the  statement  of  a  medical  writer  as 
primary  evidence  before  the  jury.  This  was  improper  and  inad- 
missible evidence.  {Ashworth  v.  Kittridge,  12  Cush.  (Mass.) 
195,  59  Am.  Dec.  178;  Washhum  v.  Cudihy,  8  Gray  (Mass.), 
431;  People  y.' Hall,  48  Mich.  490,  42  Am.  Rep.  477,  12  N.  W. 
665 ;  Huffman  v.  Click,  77  N.  C.  56 ;  Byers  v.  Railroad,  94  Tenn. 
350,  29  S.  W.  129 ;  Boyle  v.  State,  57  Wis.  480,  46  Am.  Rep.  41, 
15  N,  W,  827  i  Epps  v.  State,  102  Ind.  539,  1  N.  E.  491;  Whiton 


456  Emerson  v.  Butte  Electmo  Ry.  Co.    [Dec.  T.  12 

V.  Insurance  Co.,  109  Mass.  24 ;  People  v.  Ooldenson,  ?6  CaL  328, 
19  Pac.  161 ;  Tucker  v.  Donald,  60  Miss.  460,  45  Am.  Rep.  416.) 
Section  7940  of  our  statutes  cannot  reasonably  be  said  to  con- 
template the  reading  of  such  treatises,  in  view  of  Oallagher  v. 
Market  Street  Ry,  Co.,  67  Cal.  13,  56  Am.  Rep.  713,  6  Pac.  869. 
(See,  also.  Union  Pacific  Ry.  Co.  v.  Taies,  79  Fed.  584,  25  C.  C. 
A.  103,  40  L.  R.  A.  553 ;  Ware  v.  Ware,  8  Me.  42 ;  State  v.  Baldr 
win,  36  Kan.  1, 12  Pac.  18;  State  v.  O'Brien,  7  R.  I.  336.) 

Messrs.  Alexander  Mackel,  and  William  Meyer,  submitted  a 
brief  for  Respondent ;  Mr.  Meyer  argued  the  cause  orally. 

It  is  recognized  by  a  great  number  of  authorities  to  be  proper 
cross-examination  to  refer  to  books  of  authority  upon  the  subject 
under  discussion,  and  the  ability  of  witnesses  may  be  tested  dur- 
ing their  cross-examination,  by  counsel  reading  from  medical 
books.  {Hess  v.  Owry,  122  Ind.  225,  17  Am.  St.  Rep.  355,  7  L. 
R.  A.  90,  23  N.  E.  156 ;  Clukey  v.  Seattle  E.  Co.,  27  Wash.  70, 
67  Pac.  379.)  The  question  asked  the  witness  was,  under  the 
above  authorities,  clearly  competent  and  proper.  It  tended  to 
test  the  knowledge  of  the  witness,  and  we  can  find  no  authority 
to  the  contrary.  In  Stat^  v.  Hoyt,  46  Conn.  337,  the  supreme 
court  of  Connecticut  held  the  medical  books  were  admissible  in 
evidence.  To  the  same  effect,  see  Bowman  v.  Woods,  1  G. 
Greene  (Iowa),  441 ;  Merkle  v.  State,  37  Ala.  139 ;  Bales  v.  State, 
63  Ala.  30;  Stoudenmeier  v.  Williamson,  29  Ala.  558.  In  Lun- 
ing  V.  State,  2  Pinn.  (Wis.)  215,  52  Am.  Dec.  153,  it  was  held 
**to  be  discretionary  with  the  trial  judge  whether  or  not  counsel 
shall  be  allowed  in  this  argument  to  read  to  the  jury  medical  or 
scientific  works."  *'A  technical  medical  question  asked  an  ex- 
pert witness,  in  which  the  language  of  a  standard  medical  au- 
thority is  substantially  repeated,  is  not  thereby  rendered  objec- 
tionable." {Tompkins  v.  West,  56  Conn.  478,  16  Atl.  237.) 
"A  scientific  witness  may  refresh  his  recollection  by  referring 
to  standard  authorities  prepared  by  persons  of  acknowledged 
ability."  {Huffm^in  v.  Click,  77  N.  C.  55.)  ''Medical  authori- 
ties  or  books  proved  to  be  standard  with  the  profession  may  be 
used  in  evidence."     {Carter  v.  State,  2  Ind.  617;  State  v.  OH- 
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lick,  10  Iowa,  98 ;  Brodhead  v.  Wiltse,  35  Iowa,  429 ;  Quacken- 
bush  V.  Chicago  N.  W.  Ry,  Co.,  73  Iowa,  458,  35  N.  W.  523 ; 
Etctchinson  v.  State,  19  Neb.  262,  27  N.  W.  113.)  The  question 
of  expert  witnesses  testifying  with  reference  to  medical  books 
has  been  considered  by  this  court  heretofore  and  such  cross- 
examinations  was  held  perfectly  proper.  {State  v.  Penna, 
35  Mont.  535,  90  Pac.  787.) 

To  say  that  based  upon  the  testimony  in  this  case  a  verdict 
of  $2,750  is  so  excessive  as  to  indicate  prejudice  or  passion  would 
be  to  substitute  the  opinion  of  this  court  for  the  opinion  of  the 
jury  and  the  trial  court  judge,  who  in  the  motion  for  a  new  trial 
passed  on  the  same  question.  We  are  not  discussing  what  would 
be  the  fair  reasonable  amount,  in  our  opinion,  if  we  were  the 
jury,  but  whether  the  amount  awarded  is  so  grossly  excessive  as 
to  shock  the  conscience  of  the  court. 

The  following  rule,  we  think  has  particular  application  here, 
to-wit:  ''Where  it  appears  from  the  evidence  that  the  injury 
complained  of  has  proven  or  is  liable  to  prove  permanent,  the 
appellate  courts  are  little  inclined  to  interfere  on  the  ground  of 
excessive  damages.  Indeed,  the  courts  have  gone  so  far  as  to 
refuse  interference  on  the  grounds  of  excessive  damages  not  only 
where  there  is  a  probability  of  permanent  injury,  but  where  the 
evidence  shows  that  a  possibility  exists.  Even  where  the  evi- 
dence is  conflicting  as  to  the  permanency  of  the  injury  or  where 
the  recovery  is  doubtful,  the  courts  will  not  set  aside  a  verdict 
as  excessive.*'     (13  Cyc.  130.) 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

This  action  was  commenced  on  May  18,  1911,  by  the  plain- 
tiff, Emerson,  against  the  Butte  Electric  Railway  Company,  a 
corporation,  and  J.  R.  Wharton,  defendants,  to  recover  damages 
for  personal  injuries  alleged  to  have  been  suffered  on  the  9th 
day  of  May,  1911,  while  plaintiff  was  traveling  on  one  of  the 
cars  of  the  defendant  company  as  a  passenger.  The  complaint 
alleges  that  the  car  upon  which  plaintiff  was  riding  was  derailed 
by  reason  of  the  carelessness  and  negligence  of  the  defendant 
company  and  Wharton,  its  superintendent,  and  that  by  reason 
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of  such  derailment  plaintiff  was  thrown  about  the  car,  at  and 
against  various  objects  and  persons,  and  injured  in  his  spine  and 
back,  in  his  hip-bones,  in  his  right  side,  his  lumbar  sacral  regions, 
his  head  and  various  other  parts  of  his  body.  He  was  thirty 
years  of  age,  capable  of  earning  $3.50  per  day,  and  it  is  alleged 
that  he  is  suffering  from  traumatic  neurasthenia  and  is  perma- 
nently injured.  Defendants  filed  a  general  demurrer  to  the 
complaint,  which  was  overruled.  They  then  jointly  answered 
admitting  the  car  was  derailed  and  plaintiff  '  Vas  thrown  about 
somewhat  but  not  with  great  or  serious  force  or  any  violence." 
Substantially  all  other  allegations  were  denied.  The  court 
granted  a  motion  for  a  nonsuit  as  to  the  defendant  Wharton. 
The  trial  resulted  in  a  verdict  for  the  plaintiff  and  against  the 
defendant  corporation  for  $2,750.  From  a  judgment  on  the 
verdict  and  a  motion  denying  a  new  trial,  plaintiff  appeals. 

1.  Plaintiff  having  been  a  passenger,  the  complaint  is  sufficient 
under  the  rule  laid  down  in  Pierce  v.  Oreat  Falls  dk  C.  By.  Co,, 
[1]  22  Mont.  445,  56  Pac.  867,  Hoskins  v.  Northern  Pac.  Ry. 
Co.,  39  Mont.  394,  102  Pac.  988 ,  Knuckey  v.  Butte  El.  By.  Co., 

41  Mont.  314,  109  Pac.  979,  and  John  v.  Northern  Pac.  By.  Co., 

42  Mont.  18,  111  Pac.  632.  A  presumption  of  negligence  on  the 
part  of  the  carrier  arises  from  the  mere  happening  of  an  acci- 
dent resulting  in  injury  to  a  passenger,  which  is  caused  by  some 
agency  over  which  the  carrier  has  control. 

2.  There  was  no  misjoinder  of  parties  defendimt.  (Kntu^ey 
[2]    V.  Butte  El.  By.  Co.,  supra.) 

3.  It  was  competent  to  show  how  many  people  were  on  the  car 
[3]  and  where  they  were  situated,  not  as  an  attempt  to  prove 
a  different  ground  of  negligence  from  that  stated  in  the  com- 
plaint, but  as  part  of  the  res  gestae,  illustrating  the  situation  of 
the  plaintiff. 

4.  Dr.  Horst,  a  witness  for  the  defendant,  had  testified  in 
[4]  chief,  in  answer  to  a  hypothetical  question,  that  he  did  not 
think  the  plaintiff  could  have  been  permanently  injured. 
Counsel  for  the  plaintiff  on  cross-examination,  evidently  reading 
from  a  medical  work  entitled  "Accident  and  Injury"  by  Bailey, 
asked:  "Well,  this  author  states  a  case  as  follows:  [Then  fol- 
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lowed  a  narrative  of  the  case  of  a  woman  who  was  in  a  street-car 
accident,  sr^vii^^  ^^^  symptoms,  etc.,  described  as  ''the  customary 
neurasthenic  symptoms,"  and  concluding  with  the  statement 
that  she  became  worse  rather  than  better  after  a  settlement  with 
the  street-car  company].  Do  you  agree  with  that  statement  as  a 
case  of  traumatic  neurastheniac  The  answer  (over  objection) 
was:  "It  is  not  a  typical  case,  because  we  start  in  with  a  sick 
woman.  She  was  a  neurotic  woman.  This  is  not  a  typical 
case."  It  is  now  contended  that  the  court  erred  in  allowing  the 
question.  We  do  not  think  so.  At  least  we  do  not  think  the 
court  abused  its  discretion.  This  court  in  State  v.  Penna,  35 
Mont.  535,  90  Pac.  787,  by  Mr.  Chief  Justice  Brantly,  held,  in 
effect,  that  counsel  might  properly  incorporate  into  a  question  a 
quotation  from  a  standard  work  on  medical  jurisprudence,  for 
the  purpose  of  asking  a  witness  whether  he  agreed  with  the  state- 
ment embodied  in  it  as  correct. 

5.  It  was  contended,  in  argument  before  the  bar  of  this  court, 
that  the  case  of  May  v.  Northern  Pac,  By,  Co,,  32  Mont.  522,  4 
Ann.  Cas.  605,  70  L.  R.  A.  Ill,  81  Pac.  328,  should  be  disap- 
proved and  overruled.  In  that  case  it  was  held  that  in  an  action 
for  personal  injuries  the  district  court,  in  the  absence  of  legis- 
lation, might  not  compel  the  plaintiff  to  submit  to  a  physical 
examination  by  physicians  or  surgeons  appointed  by  the  court. 
However,  as  no  request  for  such  examination  was  made  in  this 
case,  the  question  is  not  before  us. 

6.  It  is  also  claimed  that  the  defendant  by  its  evidence 
overcame  the  presumption  of  negligence  raised  by  the  derail- 
ment of  the  car.  We  cannot  agree  with  this.  While  much  of 
[6]  defendant's  evidence  was  uncontradicted,  tlie  jury  were 
not  obliged  to  credit  it  or  give  it  the  weight  contended  for  by 
counsel.  It  was  still  for  them  to  decide  whether  the  charge  of 
negligence  was  substantiated. 

7.  It  is  also  contended  that  the  evidence  fails  to  support  the 
verdict.  Plaintiff  testified:  **This  particular  car  that  I  took  was 
crowded.  I  did  not  get  a  seat.  The  first  thing  I  knew  the  car 
was  off  the  track.  1  noticed  it  was  off  because  I  was  thrown 
from  one  side  of  the  car  to  the  other.    I  was  not  the  only  person 
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standing.  The  car  was  full.  Everybody  went  down  as  far  as 
I  could  see,  on  the  first  bump  of  the  car.  I  went  down.  I  was 
first  thrown  to  the  right.  The  seats  of  the  car  were  facing  each 
other  and  the  sides  of  both  seats  were  full.  As  I  was  thrown 
forward  I  landed  right  close  to  my  hip-bone,  touching  the  point 
of  my  hip-bone  on  a  gentleman's  knee.  I  fell  on  a  gentleman's 
knee  with  my  body.  This  fall  was  violent.  As  I  fell  the  car 
still  bumped  up  and  down.  The  next  motion  was  that  I  was 
thrown  on  the  other  side  with  my  back  against  the  side  of  the 
seat.  The  position  that  I  was  thrown  to  then  was  that  I  went 
to  the  floor.  The  car  bumped  considerable  as  it  went  along 
there.  I  was  still  lying  on  the  floor  when  they  came  to  pick  me 
up.  I  got  to  the  hospital  by  them  calling  for  a  taxi-cab.  When 
I  got  down  to  the  hospital  the  doctor  examined  me,  I  guess  it  was 
Dr.  Eistler.  After  I  was  examined  at  the  hospital  they  called 
for  a  cab  to  send  me  to  my  room.  When  I  got  there  I  went  to 
bed.  I  was  suffering  with  pain  in  my  side  and  the  point  of  my 
hip-bone.  I  will  say  that  my  back  was  bothering  me  and  also 
my  right  knee.  When  I  went  to  bed  there  I  was  not  able  to 
sleep.  I  got  a  hot-water  bottle  and  used  to  put  it  on  my  side 
and  on  my  back.  I  kept  on  with  that  treatment  for  at  least  two 
weeks.  I  stayed  all  night  in  my  room  on  that  same  night.  I 
went  back  to  the  hospital  every  day.  I  was  taken  back  to  the 
hospital  from  my  room  about  10  o'clock  that  night.  My  side  was 
bothering  me  and  I  called  for  the  doctor  to  come  down  and  he 
suggested  that  I  go  back  to  the  hospital.  I  stayed  at  the  hos- 
pital until  4  or  5  o'clock  the  next  day.  I  then  came  back  to  my 
room.  They  didn't  give  me  anything  in  the  way  of  treatment 
at  the  hospital,  but  when  I  got  back  to  my  room  they  ordered 
electric  treatment.  After  I  went  back  to  my  room  I  again  went 
to  the  hospital  to  consult  a  doctor.  I  did  that  until  between  the 
17th  and  ISth.  It  was  something  like  eight  or  nine  days  that  I 
went  to  the  hospital.  Went  back  to  work  on  the  23d  of  May. 
The  only  treatment  I  received  was  electric  treatment,  consisting 
of  sitting  in  an  electric  chair  for  ten  or  twelve  minutes  and 
sometimes  longer,  which  was  ordered  by  Dri  Eistler.  I  suppose 
it  was  the  street-car  company  that  sent  me  to  the  hospital  and 
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paid  the  bill  and  so  forth.  I  don't  know  who  it  was  that  fur- 
nished me  a  doctor;  suppose  it  was  the  street-car  company. 
During  the  time  from  the  10th  to  the  17th  I  was  suffering  in  my 
back  and  in  my  hip.  My  knee  was  stiff  all  the  time.  I  couldn't 
sleep  nights  only  just  at  spells.  Twenty  minutes  was  the  longest 
I  ever  slept.  I  was  suffering  from  dizziness  in  my  head.  I  was 
dizzy  when  I  woke  up  in  the  morning  and  even  after  starting  to 
work  if  I  stooped  down  any  length  of  time  at  all  I  would  hoist 
up  and  was  dizzy,  and  lots  of  times  I  would  have  to  catch  the 
sides  of  the  wall  of  the  drift  to  keep  from  falling  down.  After 
I  went  home  from  the  hospital  I  was  spitting  blood  for  two  days. 
That  has  entirely  disappeared  now.  There  was  not  any  treat- 
ment with  reference  to  putting  bandages  or  plaster  on  my  back. 
I  did  not  apparently  get  any  benefits  from  these  treatments. 
About  the  19th  I  went  to  Dr.  Monahan  and  he  gave  me  a  bottle 
of  liniment  to  rub  on  my  back  and  he  also  gave  me  some  powder 
tablets  to  take.  He  gave  me  some  potash  to  rub  on  my  side.  As 
a  result  of  this  treatment  I  seemed  to  improve  a  little.  On  the 
23d  I  went  to  work  with  a  drill.  We  drilled  until  noon,  and  as 
long  as  I  was  standing  up  I  could  drill  first  rate,  but  after  dinner 
I  had  to  go  mucking,  and  I  stood  it  until  about  half -past  1,  and 
my  back  would  not  stand  it  any  longer  and  I  had  to  get  out.  I 
again  went  to  work  on  the  10th  of  June.  When  I  went  off 
shift  I  went  home,  and  from  that  time  to  the  present  time  I 
have  been  under  Dr.  Monahan 's  care.  He  said  what  I  needed 
was  to  lay  off  from  work,  but  I  wasn't  able  to  because  the  land- 
lady that  I  was  boarding  with  wanted  her  money  and  she  forced 
me  to  go  to  work.  I  was  broke.  During  all  of  that  time  I  par- 
ticularly suffered  with  my  hip  and  my  back.  My  knee  was  a 
little  stiff,  but  I  worked  the  shift.  I  still  have  the  dizziness  but 
I  ain't  quite  so  bad  as  it  was.  During  the  last  month  or  six 
weeks  I  have  improved  but  very  little.  When  I  work  it  has  the 
effjBct  on  me  that  I  can  hardly  get  out  of  the  mine,  especially  if  I 
kave  to  run  cars.  Lots  of  times  I  have  to  run  cars  and  then  I 
cajx,  hardly  get  out  of  the  mine  in  the  night.  It  affects  me  in 
the  hip  and  back.  I  am  not  as  good  a  workman  now  as  I  .was 
Ijpfore  the  injury.    After  I  work  a  shift  my  hip-bone,  stiffens  so 
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that  I  can  hardly  walk  for  a  little  while,  but  if  I  can  sit  down 
and  rest  for  an  hour  or  so  it  gets  a  little  better.  My  back  bothers 
me  all  night.  I  can't  lay  on  my  back  all  night  at  all.  I  haye 
to  keep  turning.  During  the  time  since  I  went  to  work  in  June 
I  have  not  worked  regularly.  I  have  been  compelled  to  lay  off. 
I  lay  off  a  day  at  a  time.  I  am  not  entirely  over  the  pain  in  my 
hip  or  back.  Before  the  accident  I  weighed  181  pounds  and  I 
now  weigh  173  pounds.  I  do  not  know  whether  it  was  a  gentle- 
man or  a  lady  that  I  was  thrown  against.  As  to  the  visible  evi- 
dence I  had  of  the  injury  I  will  say  that  my  hip  became  very 
stiff.  There  were  no  bruises  or  blackening  on  me  outside  of  my 
knee.  My  knee  was  bruised.  I  did'  not  mention  my  knee  in  my 
complaint.  I  did  to  Dr.  Monahan.  I  did  not  mention  my  knee 
to  any  doctor  that  waited  on  me  at  the  hospital;  I  never  men- 
tioned that  at  all.  I  did  not  mention  that  until  it  was  something 
like  nine  days  along.  I  always  was  very  healthy.  I  don't  know 
that  my  appetite  was  affected  to  any  great  extent.  When  I  was 
crippled  in  this  hip  I  walked  with  a  cane  all  the  time.  I  could 
not  run  any.  I  could  not  dance.  I  worked  at  the  Badger  State 
mine  yesterday  and  I  expect  to  go  back  again  after  the  trial.  I 
have  never  been  criticised  nor  has  there  been  any  fault  found 
with  my  work  by  my  foreman  or  shift  bosses.  I  frequently  have 
to  sit  down  on  the  side  of  the  drift  with  my  back  to  the  drift. 
I  certainly  would  get  up  if  I  saw  the  shift  boss  coming.  I  re- 
ceived the  same  wages  as  any  other  miner  in  the  mine  during  that 
time.  I  never  made  any  complaint  to  my  foreman  or  shift  boss 
or  asked  for  any  easier  place  because  of  the  injury  I  had.  I 
have  complained  to  my  fellow-workmen  that  I  was  not  able  to  do 
a  shift's  work.  I  don't  know  their  names.  When  I  went  to 
work  on  the  10th  of  June  I  went  to  work  steady.  I  think  the 
first  I  laid  off  was  on  the  23d  or  24th  of  June.  I  was  off  one 
shift  in  July.  I  couldn't  go  out  on  account  of  my  hip.  I  laid 
off  two  days  outside  of  May  23.  I  haven 't  been  off  lately.  The 
extent  of  my  laying  off  is  two  days.  Dr.  Monahan  told  me  there 
was  no  subjective  symptoms  at  all." 

Dr.   Monahan  testified:   ''I  made  a  physical  examination  of 
Emerson  about  the  17th  of  May.     I  made  notes  which  I  will 
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read:  'Pound  right  hip  bone  very  tender  on  pressure.  Abdom- 
inal muscles  on  right  side  pain  on  pressure.  Pain  on  pressure 
lumbar  sacral  region  [small  of  back] .  Bight  knee  contused  and 
swollen;  measured  15  inches;  left  14V^  inches.  Pain  existing 
over  right  crest  of  hip  bone  without  cessation,  necessitating  dis- 
continuing work  for  a  day  or  two  at  intervals  of  every  week  or 
ten  days.'  Conditions  remain  practically  the  same.  Those  are 
conditions  that  I  discovered  from  the  examination  of  Mr.  Emer. 
son.  From  that  time  to  this  time  I  have  at  different  occasions 
made  examinations  of  him  to  ascertain  what  the  condition  of 
these  various  injuries  were,  whether  they  improved  or  otherwise. 
His  condition  to-day,  over  the  right  hip-bone,  remains  practically 
the  same.  As  to  what  his  condition  will  be  in  the  future,  I  will 
say  that  I  have  treated  him  and  we  treat  all  kinds  of  cases,  and 
cannot  determine  what  the  results  will  be  until  the  treatment  has 
been  tried.  In  the  plaintiff's  case  the  first  step  in  the  treatment 
would  be  absolute  rest.  I  am  not  able  to  say  how  long  it  will 
take  before  he  will  be  entirely  recovered,  nor  would  I  give  my 
opinion  as  to  whether  he  will  be  ever  entirely  well  again.  At 
the  present  time  his  condition  has  not  improved  very  much.  The 
history  of  such  cases,  statistics  show  that  it  extends  over  a  period 
as  a  rule  of  several  years.  I  do  not  know  whether  he  will  ever 
entirely  recover  from  the  pains  in  his  hip  from  which  he  is  suf- 
fering now.  There  is  a  small  percentage  of  them  where  the  con- 
dition becomes  chronic  before  getting  well.  The  majority  of  the 
cases  never  become  entirely  'well  My  opinion  is  that  it  will  be 
a  long  time,  and  perhaps  never  will  he  be  able  to  follow  his  occu- 
pation without  it  interfering  with  him.  The  only  objective 
symptom  which  I  found  was  the  swelling  and  contusion  of  the 
knee.  That  was  the  only  marked  contusion  I  saw.  From  its 
appearance  it  was  acute.  I  would  say  that  there  should  have 
been  some  pain  there  first  where  I  found  the  objective  symptom 
of  an  injury  to  the  knee.  I  would  myself,  without  his  stating 
anything,  have  discovered  trouble  in  the  right  hip,  and  pain  on 
the  abdominal  muscles  of  the  right  side;  they  were  sore  and 
tender  on  pressure;  and  also  there  was  pain  on  pressure  on  the 
lower  lumbar 'sacral  region,  the  small  of  the  back.     There  were 
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no  surface  indications  to  indicate  any  trouble  there.  There  was 
nothing  whatever  to  indicate  any  trouble  there  until  I  applied 
the  pressure,  only  his  statement.  He  told  me  that  he  had  pains 
in  various  parts  of  his  body.  He  told  me  that  he  had  pain  in 
the  lumbar  region  and  I  looked  at  it,  and  there  was  nothing  there 
to  indicate,  no  contusion  or  swelling,  to  indicate  any  pain  w^hat- 
ever.  The  tissues  were  normal.  When  I  began  to  press  on  that 
he  winced.  He  told  me  that  he  had  pains  in  the  back  and  on 
the  right  side.  There  was  nothing  there  to  indicate  it  from  look- 
ing at  it.  I  am  only  impressed  with  the  fact  that  he  has  pain 
there,  and  he  says  so  and  it  is  illustrated  by  the  physical  exam- 
ination. There  is  pain  there.  You  can  usually  tell  that  on  a 
rigid  examination  whether  there  is  or  not.  All  the  other  symp- 
toms have  subsided  with  the  exception  of  this  right  side.  He 
could  be  in  the  condition  he  is  in  and  work.  His  general  appear- 
ance always  indicated  to  me  that  he  was  in  pain.  I  know  that 
he  was  suffering  pain  from  his  statements  to  me  and  his  physi- 
cal examination;  that  simply  went  to  pressing  on  the  parts. 
There  was  no  discoloration  other  than  the  knee.  There  was  no 
sign  of  an  external  injury  any  place  else.  If  that  injury  to  the 
hip  was  caused  by  a  blow,  very  recent  blows,  there  should  have 
been  surface  indications  of  it.  If  it  was  caused  by  being  thrown 
against  the  knee  of  a  gentleman  I  would  not  say  that  there  should 
be  some  surface  indications  of  an  injury  caused  by  that.  A 
blow  and  a  fall  would  be  decidedly  different.  The  fall  might 
result  in  a  muscular  injury  or  deep-seated  injury  in  which  there 
would  not  be  a  contusion  or  mark  of  any  kind  on  the  surface. 
He  might  get  hurt  without  there  being  a  surface  indication  but 
he  might  feel  it.  I  would  say  that  that  injury  could  be  caused 
by  falling  against  a  man's  knee." 

Mrs.  Anna  Bloom  testified:  *'Mr.  Emerson  was  rooming  with 
me.  When  he  was  first  brought  from  the  hospital  he  called  me 
and  I  gave  him  a  hot-water  bottle.  He  was  in  pain.  I  noticed 
a  short  time  after  the  injury  there  were  strc^aks  of  blood  in  the 
cuspidor  in  his  room.*^' 

Hubert  Tonkin,  assistant  foreman  of  the  Badger  State  mine, 
testified:  ** Emerson  has  been  doing  everything  as  a  miner.     He 
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ran  a  machine,  shoveled,  set  up  the  machine,  ran  car,  and  tim- 
bered. I  never  saw  him  limping  around  the  mine,  or  staggering:, 
or  acting  sore  or  stiff.  He  filled  the  bill  perfectly.  I  never  saw 
him  exhibiting  any  symptoms  of  pain  or  agony  or  suffering  of 
any  kind." 

P.  F.  Tallon,  also  an  assistant  foreman,  gave  similar  testi- 
mony. He  also  testified:  "I  never  noticed  him  limping  or  hav- 
ing to  use  a  cane  or  any  support  around  the  mine." 

Mrs.  Chas.  Noyes  testified:  **Mr.  Emerson  was  a  boarder  of 
mine  on  the  10th  of  May  and  for  about  two  months  after.  Dur- 
ing the  time  he  was  in  the  house  and  before  he  went  to  work 
I  observed  his  appearance  and  his  walk  and  manner.  I  would 
say  that  he  was  not  a  man  who  was  failing  in  weight  or  failing 
in  health  or  suffering  pain.  If  he  said  he  lost  eight  pounds  I 
will  say  I  think  he  gained  eight  pounds.  [This  statement  may 
possibly  be  attributed,  in  part  at  least,  to  a  feeling  of  profes- 
sional pride  on  the  part  of  the  good  lady.]  After  the  accident 
I  saw  him  three  times  a  day,  regular,  after  a  day  and  a  half. 
He  was  regular  to  his  meals  after  that  time.  I  observed  his  gen- 
eral appearance  as  to  health  and  so  forth,  both  before  and  after 
the  accident,  and  I  thought  his  general  appearance  improved 
greatly.  After  the  accident  his  appearance  was  that  of  a  pretty 
husky-looking  man ;  there  was  no  appearance  of  anything  the 
matter  with  him  only  a  little  lame.  I  never  saw  him  with  the 
appearance  of  being  in  pain  or  suffering  at  all.  He  was  jovial  as 
usual.  In  my  judgment  he  gained  flesh  rapidly  after  the  acci- 
dent. The  day  after  he  was  hurt  he  told  me  he  was  going  to 
start  a  suit." 

Mrs.  George  Noyes  testified:  **I  used  to  see  Emerson  every 
evening  going  to  dinner.  I  observed  him  walking  on  the  street 
both  before  and  after  the  9th  of  May.  I  did  not  observe  any 
difference  in  his  walk  only  that  he  had  a  cane  with  him  and  that 
was  all.  I  observed  him  when  he  would  meet  street-cars.  He 
would  limp  a  little  more  then.  And  he  would  limp  a  little  bit 
more  when  he  came  across  anyone  whom  he  knew.  I  also  ob- 
served him  when  he  was  going  along  Park  street  one  day  and 
he  was  going  a  pretty  swift  gait ;  I  knew  I  would  have  to  run  to 
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keep  up  with  him.  He  was  limping  about  every  other  step  or 
so ;  he  would  take  a  step  and  then  he  would  think  about  it.  I 
used  to  see  him  every  day  on  the  street.  He  had  a  cane  walk- 
ing on  the  street  and  every  other  step  or  so  the  cane  would  reach 
the  ground.  I  observed  him  changing  his  gait  coming  into  the 
dining  room  and  then  he  would  limp.  I  waited  on  him  after  the 
9th  of  May.  His  appetite  always  appeared  good  to  me.  I  did 
not  see  any  difference  as  to  being  in  pain  or  otherwise.  I  did 
not  see  anything  that  would  indicate  that  he  was  suffering  or 
in  great  pain.  As  to  who  I  first  told  of  seeing  Mr.  Emerson 
taking  a  step  or  two  and  then  taking  a  limp  or  two,  I  will  say 
we  were  joking  about  it  at  the  house. '* 

Dr.  P.  H.  McCarthy,  in  answer  to  a  hypothetical  question  em- 
bodying the  evidence,  testified:  ''I  am  positive  that  the  injury 
was  not  very  severe.  If  it  were  a  genuine  injury  the  only  place 
you  would  expect  to  find  it  would  be  in  an  injury  to  the  spine. 
If  it  were  an  injury  to  the  softer  tissues  this  pain  would  disap- 
pear before,  or  cause  some  acute  trouble  that  would  justify  you 
in  doing  something  that  would  do  away  with  that  pain  before 
now.  If  it  is  an  injury  to  the  spine,  five  months  afterward  you 
are  bound  to  find  changes  in  the  tissues.  The  muscles  would 
become  weakened,  the  man's  gait  would  change,  he  could  not 
work  in  a  raise;  I  know  that;  nor  he  could  not  run  a. car;  nor 
a  machine  in  the  mine.  If  you  had  any  injury  whatever  to  the 
spinal  cord  you  would  not  be  able  to  work  in  the  mine.  You 
would  become  dizzy  and  if  you  exerted  yourself  the  chances  are 
you  would  fall  down.  Taking  into  consideration  the  facts  set 
forth  in  the  hypothetical  question  and  from  the  showing  of  the 
length  of  time  the  patient  followed  the  occupation  of  mining 
under  the  conditions  stated,  and  judging  from  the  following  of 
the  occupation  that  this  patient  has  followed  since  the  time  of 
the  injury,  I  would  say  that  he  was  not  injured  at  all.  Q.  In 
view  of  the  facts  stated  in  the  hypothetical  question  addressed 
to  you,  and  in  view  of  the  further  fact  that  at  all  of  the  times 
while  Dr.  Monahan  was  testifying  he  stated  positively  that  there 
was  nothing  to  indicate  any  pain,  injury  or  suffering,  permanent 
or  otherwise,  other  than  the  history  of  the  case  as  stated  to  him 
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by  the  patient  himself  and  the  yielding  under  pressure,  and  in 
view  of  the  employment  followed  by  the  patient  and  for  the 
length  of  time  and  steadiness  of  that  employment,  would  you 
say  that  those  injuries  were  simulated  or  real  and  legal  t  A.  I 
would  say  it  was  simulated/** 

Dr.  C.  H.  Horst,  in  answer  to  the  same  hypothetical  question, 
replied:  "I  would  say  that  it  was  an  injury  of  a  mild  character, 
a  moderate  grade  injury,  but  of  no  permanency  whatever.  I 
do  not  consider  that  a  man  who  could  work  and  do  the  work 
described  in  this  question  could  be  possibly  permanently  in- 
jured. The  fact  that  a  man  has  not  any  objective  symptoms 
does  not  conclude  the  matter  that  he  was  not  injured."  Both 
doctors  testified  that  a  physician  who  was  in  personal  attendance 
on  a  patient  was  in  a  better  situation  to  judge  of  the  severity 
and  extent  of  his  injuries  than  one  who  was  simply  called  upon 
to  answer  a  hypothetical  question. 

Dr.  H.  H.  Hanson  answered  the  hypothetical  question  thus: 
**That  is  the  history  of  a  first-class  able-bodied  man.  That  in- 
jury was  just  simulated;  that's  all.  If  the  injury  claimed  by  the 
patient  continued  for  five  months  and  he  pursued  the  vocation 
he  did,  and  did  the  character  of  work  he  did,  I  will  say  if  the 
man  was  able  to  do  a  good  day's  work  for  that  length  of  time 
he  must  be  in  a  first-class  condition." 

In  view  of  this  evidence  we  cannot  say,  as  a  matter  of  law, 
that  a  verdict  for  the  plaintiff  was  not  justified. 

8.  But  it  is  also  contended  that  the  verdict  is  excessive,  so 
much  90  that  it.  evinces  passion  and  prejudice  on  the  part  of  the 
[6]  jury.  With  this  contention  we  agree.  In  view  of  the  evi- 
dence of  how  the  accident  occurred,  the  history  of  plaintiff's  in- 
juries, the  fact  that  it  was  within  his  power  to  simulate  and 
thus  deceive  his  physician,  the  further  fact  that  not  any  of  his 
symptoms,  save  those  observable  in  his  knee,  were  objective,  and 
his  conduct  since  the  accident,  together  with  the  amount  of  the 
verdict,  we  do  not  believe  that  the  jurors  were  moved  by  that 
sense  of  responsibility  and  regard  for  the  evidence  that  should 
have  characterized  their  deliberations. 
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The  judgment  and  order  are  reversed  and  the  cause  is  re- 
manded for  a  new  trial. 

Reversed  aiid  remanded. 

Mb.  Chiep  JusTiCfB  Bbantly  an<J  Me.  Justice  Holloway  con- 
cur. 

Behearing  denied  February  13,  1913. 


STATE,  Respondent,  v.  THOMAS,  Appellant, 

(No.  3,229.) 
(Submitted  December  9,  1912.     Decided  December  12,  1912.) 

[128  Pac.  588.] 

Criminal    Law  —  Orand    Larceny  —  Evidence — Insufficiency — 
Instructions — Errors — Record — Review* 

Instructions — Errors — Record — Bcview. 

1.  Under  section  9271,  Revised  Codes,  mandatory  in  character,  speci- 
fications of  error  relating  to  instructions  cannot  be  considered  on  ap- 
peal unless  the  record  shows  that  the  alleged  errors  were  specificallj 
pointed  out  at  the  settlement  of  the  instructions,  and  the  exceptions 
incorporated  in  a  bill  of  exceptions  settled  as  provided  by  law. 

Grand     Larceny — ^Evidence — Insufficiency — Prosecution — ^Wrong    Theory — 
Remand. 

2.  Where  the  evidence  in  a  prosecution  for  grand  larceny  is  conceded 
by  the  attorney  general  to  be  insufficient  to  sustain  a  conviction,  and 
the  contention  is  ad^^nced  that  the  information  was  filed  undef  a 
wrong  section  of  the  Codes,  the  cause  will  be  remanded  for  a  new 
trial,  to  enable  the  state  to  present  its  case  fully  and  fairly. 

Appeal  from  District  Court,  Sanders  County;  R^  Lee  McCuIr 
lough,  Judge. 

A.  C.  Thomas,  convicted  of  the  crime  of  grand  larceny,  ap- 
pealed from  the  judgment  and  an  order  denying  him  a  new  f.riaL 
Reversed  and  remanded. 

Cause  submitted  on  briefs  of  counseL 

Mr,  James  M.  Self,  ai;id  Mr.  Harry  H.  Parsons,  for  Appellant. 
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Mr.  Albert  J.  Oalen,  Attorney  Qeneral,  and  W.  8.  Towner, 
Assistant  Attorney  Qeneral,  for  Respondent. 

MB.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

The  defendant  was  convicted  of  the  crime  of  grand  larceny 
under  subdivision  2  of  section  8642,  Revised  Codes,  and  appealed 
from  the  judgment  and  from  an  order  denying  him  a  new  trial. 

1.  Some  of  the  specifications  of  error  in  the  brief  of  appellant 
relate  to  erroneous  and  contradictory  instructions  given  to  the 
jury,  but  appellant  cannot  be  heard  upon  these  contentions,  for 
there  are  not  any  objections  or  exceptions  to  the  instructions  to 
[1]  be  found  in  the  record.  Section  9271,  Revised  Codes,  for- 
bids this  court  reversing  a  judgment  for  errors  in  instructions 
unless  such  errors  are  specifically  pointed  out  at  the  time  the 
instructions  are  settled  and  the  exceptions  presented  to  this 
court  in  a  bill  of  exceptions  settled  as  provided  by  law.  The 
statute  is  mandatory,  and  in  the  absence  of  such  exceptions  this 
court  cannot  consider  errors  predicated  upon  the  instructions, 
however  erroneous  or  prejudicial  they  may  be.  {State  v.  Cook, 
42  Mont.  329,  112  Pac.  537.) 

2.  Counsel  for  appellant  insist  that  the  evidence  is  insufficient 
to  sustain  the  verdict  or  judgment,  and  the  attorney  general  con- 
cedes that -this  position  is  well  taken.  He  suggests  that  the 
prosecution  was  conducted  under  the  wrong  section  of  the  Code, 
but  this  suggestion,  however,  cannot  be  considered  upon  this 
appeal.  Treating  the  evidence  in  the  record  in  the  light  most 
favorable  to  the  state,  it  fails  to  show  that  defendant  is  guilty 
of  the  crime  charged.  It  would  seem  that  the  controversy  be- 
tween the  prosecuting  witness  and  this  defendant  is  one  for 
adjustment  in  a  civM  suit.  The  criminal  court  is  not  the  proper 
forum  for  settling  disputed  questions  relating  to  the  title  to 
property,  and  it  ought  not  to  be  converted  into  an  agency  for 
the  collection  of  debts.  However,  if  the  defects  in  the  record 
[2]  as  now  presented  arise  from  an  erroneous  theory  adopted 
by  the  prosecution,  the  state  should  have  an  opportunity  to  pre- 
sent its  case — ^if  any  it  has — fully  and  fairly,  and  to  that  end 
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we  shall  not  go  further  than  to  remand  the  cause  for  a  new 
trial  or  for  such  other  proceedings  as  the  state  may  take,  not 
inconsistent  with  the  views  herein  expressed. 

The  judgment  and  order  are  reversed  and  the  cause  is  re- 
manded for  further  proceedings. 

Reversed  aivd  remanded. 

Mr.  Chief  Justice  Brantly  and  Mb.  Justice  Smith  concur. 


STATE,  Respondent,  v.  NICHOLAS,  Appellant. 

(No.  3,23^2.) 
(Submitted  Diecember  10,  1912.    Decided  Deceinber  12,  1912.) 

[128  Pac.  543.] 

Criminal  Law — Rape — Plea  of  OuUty — Motion  to  Withdraw — 
Refusal — Ahv^e  of  Discretion. 

1.  Defendant,  charged  with  the  crime  of  rape,  pleaded  not  gailty. 
After  the  close  of  the  state's  evidence  he  withdrew  such  plea  and 
entered  one  of  guilty.  Subsequently  he  filed  a  motion  for  leave  to 
withdraw  such  latter  plea  and  substitute  his  original  plea  of  not 
guilty,  alleging  in  his  affidavit  in  support  of  the  motion  that  it  was 
owing  to  the  importunities  of  his  counsel  that  he  changed  his  plea  to 
one  of  guilty,  and  not  because  he  was  in  fact  guilty.  Evidence  re- 
viewed and  held  that  the  court  abused  its  discretion  in  refusing  the 
motion. 

Appeal  from  District  Court,  Chouteau  County;  John  W.  Tat- 
tan,  Judge. 

Martin  Nicholas  was  convicted  of  the  crime  of  rape  and  ap- 
peals from  the  judgment  of  conviction.    Rc^rsed. 

Cause  submitted  on  brief  of  counsel  for  appellant. 

Mr.  H.  8.  McOinley,  for  Appellant. 

Pleas  of  guilty  entered  by  defendants  after  having?  entered  a 
pica  of  not  guilty,  and  during  the  progress  of  the  trial,  or  after 
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the  close  of  the  state's  case,  should  be  received  with  caution  by 
the  court,  and  only  after  the  defendant  has  been  fully  examined 
so  as  to  ascertain  whether  or  not  he  fully  understands  the  pur- 
pose, meaning  and  result  of  such  action  on  his  part.  And  this 
is  particularly  true  when  such  defendant  is  a  foreigner  whose 
mother  tongue  is  other  than  the  English  language.  In  other 
words,  on  the  tender  of  such  a  plea,  the  burden  of  proof  is  on 
the  prosecution  to  show  to  the  court  that  the  plea  was  voluntary 
and  the  accused  understood  its  effect.  Like  any  other  confes- 
sion, it  must  be  shown  to  be  voluntary — that  is,  that  it  is  unin- 
fluenced by  any  improper  inducement,  and  that  it  is  not  the 
result  of  a  misunderstanding.  {Oardrier  v.  People,  106  111.  76; 
M(mahan  v.  State,  135  Ind.  216,  34  N.  B.  967;  State  v.  Yates, 
52  Kan.  566,  35  Pac.  209;  State  v.  Stephens,  71  Mo.  535;  2 
Wharton's  Criminal  Evidence,  10th  ed.,  sec.  638,  p.  1324.) 
''The  conclusiveness  of  the  plea  is  based  upon  its  free  and  vol- 
untary character,  arising  from  a  consciousness  of  guilt,  but 
where  it  is  entered  from  any  other  motive,  courts  should  allow 
it  to  be  withdrawn  on  request,  and  a  plea  of  not  guilty  substi- 
tuted in  its  place."  {People  v.  McCrory,  41  Cal.  458;  People 
V.  Walker,  250  111.  427,  95  N.  E.  475 ;  Williams  v.  Commonwealth, 
25  Ky.  Law  Rep.  2041,  80  S.  W.  173.) 

No  appearance  on  behalf  of  Respondent. 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

On  the  13th  day  of  December,  1911,  about  6:30  P.  M.,  the 
defendant  called  at  the  home  of  the  prosecuting  witness,  near 
Chinook,  and  asked  her  mother  if  he  might  stay  all  night.  Per- 
mission being  given,  about  9  o'clock  all  retired.  The  father 
and  mother  of  the  prosecutrix  occupied  one  room,  the  defend- 
ant another,  and  prosecutrix  and  her  eight  year  old  sister  a 
third,  all  on  the  same  floor.  An  hour  or  so  later  the  mother 
went  into  her  daughter's  room  and  found  her  and  the  defendant 
occupying  the  former's  bed.  The  defendant  thereupon  arose 
from  the  bed  and  sat  upon  its  edge.  The  mother  was  obliged 
to  call  the  daughter's  name  three  times  before  the  latter  an- 
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swered,  and  then  in  reply  to  the  inquiry,  ''Why  did  you  not 
answer  me  before?"  she  said  she  was  too  weak  and  dazed  to  do 
so.  She  made  no  complaint  of  having  been  forcibly  ravished 
and  did  not  admit  that  defendant  had  intercourse  with  her,  until 
her  father  came  into  the  room  and  asked  her  the  direct  ques- 
tion. •  She  was  twenty  years  of  age.  Her  small  sister  was  not 
disturbed  or  awakened.  The  mother  heard,  or  thought  she 
heard,  noises  in  her  daughter's  room  for  at  least  twenty  minutes 
before  she  went  in  to  ascertain  the  cause.  The  prosecutrix  tes- 
tified that  when  the  defendant  first  came  to  her  bed  she  arose  to 
her  knees  but  he  turned  her  over  on  to  her  back  and  held  her  to 
his  breast  so  that  she  was  unable  to  make  an  outcry.  During  the 
act  of  intercourse  one  of  her  legs  was  out  of  bed  and  she  could 
not  reach  her  sister  with  the  other  to  awaken  her.  The  forego- 
ing is  a  brief  summary  of  the  testimony  of  the  daughter  and 
mother. 

At  the  close  of  the  state's  case  the  defendant  withdrew  his 
plea  of  *'not  guilty"  and  entered  a  plea  of  guilty.  On  the 
[1]  18th  day  of  April,  1912,  he  filed  a  motion  for  leave  to 
withdraw  his  plea  of  guilty  and  enter  a  plea  of  not  guilty  and 
have  a  trial  by  jury,  supporting  the  motion  by  an  a£Sdavit 
wherein  he  set  forth  that  he  was  advised  by  his  counsel  to  plead 
guilty,  the  latter  stating  that  he  would  get  a  light  sentence  if  he 
did  so,  otherwise  he  ^o^W  get  forty  years.  He  stated  to  the 
attorney  'Hhat  he  would  not  plead  guilty  because  he  was  not 
guilty,"  whereupon  he  was  told  that  the  evidence  was  very 
strong  against  him  and  ''the  jury  have  got  it  into  their  heads 
that  you  are  guilty  and  you  can  never  change  it  for  them  and 
you  are  liable  to  get  life  for  it."  He  filed  an  affidavit  of  merits. 
The  attorney  was  summoned  by  the  court  to  give  evidence,  and  he 
also  filed  an  affidavit  wherein  he  admitted  he  advised  his  client 
the  evidence  of  the  state  was  very  strong  against  him;  that 
*'he  believed  if  he  would  plead  guilty  and  throw  himself  upon 
the  mercy  of  the  court,  the  court  would  give  him  a  lighter  sen- 
tence than  if  he  should  continue  in  his  defense ;  that  the  defend- 
ant replied  he  would  not  plead  guilty  because  he  was  not  guilty ; 
that  counsel  informed  him  that  he  had  no  evidence  to  controvert 
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that  of  the  state  except  his  own  character  witnesses,  he  could  not 
change  the  evidence  as  produced  before  the  jury  and  that  evi- 
dence was  very  strong  against  him,  and  afiSant  again  asked  him 
to  change  his  plea,  as  otherwise  he  might  get  a  severer  sentence, 
which  might  cover  his  natural  life,  and  did  advise  him  that  the 
jurors  thought  him  guilty  and  his  testimony  could  not  change 
their  belief.'*  The  court  overruled  the  motion,  sentenced  the 
defendant  to  serve  twenty  years  in  the  penitentiary,  and  entered 
a  judgment  of  conviction.  Defendant  appeals  from  the  judg- 
ment. 

In  view  of  the  showing  made  and  the  character  of  the  state's 
evidence,  we  think  the  court  abused  its  discretion  in  refusing  to 
grant  the  motion.  The  writer  of  this  is  of  opinion  that  the  state 
wholly  failed  to  make  out  a  case  of  rape  and  the  information 
should  be  dismissed.  No  good  purpose  would  be  served  by  dis- 
cussing or  commenting  upon  the  evidence.  The  Chief  Justice 
is  inclined  to  think  the  cause  ought  not  to  be  finally  disposed  pf 
upon  this  appeal  from  the  judgment.  Mr.  Justice  HoUoway  is 
of  opinion  the  defendant  should  have  simply  the  relief  prayed 
for. 

The  decision  of  the  court  is  that  the  judgment  be,  and  the 
same  is  hereby,  reversed  and  set  aside,  with  directions  to  the 
district  court  to  allow  the  defendant  to  withdraw  his  plea  of 
guilty  and  enter  a  plea  of  not  guilty. 

Beversed. 

Mb.  Chief  Justice  Brantlt  and  Mb.  Justice  Hollowat  con- 
cur. 
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SAAS,  Eespondent,  v.  SHARP  bt  al.,  Appellants. 

(No.  3,196.) 
(Submitted  November  30,  1912.    Decided  December  12,  1912.) 

[128  Pac.  594.] 

Measure  of  Damages — Destruction  of  Crops — Evidence — Insuffi- 
ciency— Verdict — Conjecture  and  Speculation — Reversal. 

Measure  of  Damages — ^Destruction  of  Crops — ^Eule — Insufficient  Evidence. 

1.  The  measure  of  damages  for  the  destruction  of  plaintiff's  grain 
while  in  the  stack,  through  the  alleged  negligence  of  defenobnts,  was 
the  net  loss,  t.  e.,  the  market  value,  less  cost  of  production,  harvesting, 
threshing  and  marketing;  therefore  a  judgment  in  favor  of  plaintiff 
was  not  warranted  bj  the  evidence  where  neither  the  location  of  the 
market  nor  the  cost  of  delivery  of  the  grain  or  the  expense  of  threshing 
was  shown. 

Verdict — Conjecture  and  Speculation — ^Reversal  of  Judgment. 

2.  To  justify  a  jury  to  render  a  verdict  in  an  action  for  damages, 
competent  eyidence  of  all  facts  necessary  to  a  recovery,  upon  which 
they  can  base  a  reasonably  reliable  conclusion,  must  be  produced;  a 
Terdict  founded  upon  facts  not  before  them  in  the  evidence  or  mere 
conjecture  cannot  stand. 

Appeal  from  District  Court,  Clumteau  County;  John  W.  Tal- 
tan,  Judge. 

Action  by  John  Baas  against  U.  S.  G.  Sharp  and  Fred.  Bun- 
yan.  Judgment  in  favor  of  plaintiff,  and  defendants  appeal 
from  it  and  an  order  denying  them  a  new  trial.  Beversed  and 
remanded. 

Messrs.  Stranahan  do  Stranahan,  for  Appellants,  submitted  a 
brief;  Mr.  F.  E.  Stranahan  argued  the  cause  orally. 

Mr.  R.  E.  O'Keefe  submitted  a  brief  in  behalf  of  Bespondcnt. 

MB.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

This  action  was  brought  to  recover  damages  for  the  destruction 
of  certain  grain  while  in  the  stack.  The  plaintiff  alleges  that 
during  the  fall  of  1909  he  had  three  stacks  of  oats  and  one  stack 
of  barley;  that  he  employed  the  defendants,  who  owned  and 
operated  a  steam  threshing  outfit,  to  thresh  his  grain;  that  by 
reason  of  certain  negligent  acts,  which  are  enumerated,  sparks 
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from  the  defendants'  engine  set  fire  to  the  grain,  with  the  result 
that  it  was  destroyed,  to  the  plaintiff's  damage  in  the  sum  of 
$573.  The  defendants  answered ;  admitted  the  employment ;  de- 
nied any  negligence  on  their  part,  and  pleaded  contributory  neg- 
ligence on  the  part  of  plaintiff  as  a  proximate  cause  of  the 
injury.  The  trial  of  the  cause  resulted  in  a  judgment  in  favor  of 
plaintiff,  and  from  that  judgment  and  an  order  denying  them 
a  new  trial  defendants  appealed.  The  verdict  and  judgment  are 
attacked  on  the  ground  that  the  evidence  is  insufficient  to  sus- 
tain either,  and  counsel  for  appellants  submit  two  contentions: 
(1)  That  it  appears  from  the  evidence  that  the  injury  to  plain- 
tiff's property  resulted  from  the  negligence  of  one  George 
Marshall,  who  was  plaintiff's  agent  and  for  whose  acts  the  plain- 
tiff is  responsible;  and  (2)  that  the  plaintiff  failed  to  prove 
damages. 

1.  The  evidence  touching  the  relationship  of  Marshall  and  the 
plaintiff  is  too  meager  to  enable  us  to  determine  whether  or  not 
Marshall  was  the  plaintiff's  agent  in  directing  the  defendants 
to  proceed  with  the  threshing  after  they  had  indicated  their 
unwillingness  to  assume  the  risk  of  destroying  plaintiff's  prop- 
erty arising  from  the  poor  quality  of  wood  furnished  by  the 
plaintiff  for  their  engine  and  the  high  wind  prevailing  at  the 
time.  There  is  evidence  to  the  effect  that  Marshall  exercised 
supervision  of  all  the  work  connected  with  the  threshing;  that 
he  employed  men  on  behalf  of  the  plaintiff  for  the  purpose  of 
assisting  in  the  work,  and  gave  directions  to  these  men  where  to 
work  and  what  to  do,  and  further,  that  he  dictated  to  these 
defendants  the  plan  to  be  followed  in  the  work  of  threshing  the 
grain.  The  record  fails  to  disclose  whether  Marshall  had  been 
given  any  actual  authority,  whether  plaintiff  ever  paid  the  men 
whom  he  employed  or  repudiated  Marshall's  acts.  It  does 
appear  that  Marshall  was  plaintiff's  employee  and  that  no  one 
else  assumed  to  exercise  any  authority  over  these  defendants  or 
the  other  men  who  assisted  in  the  work  on  plaintiff's  behalf. 
The  plaintiff  himself  was  absent  at  the  time  this  work  was  done. 
He  testified:  ''I  think  the  second  day  after  I  got  through  cutting 
and  shocking  that  grain  I  left  here.    I  left  instructions  with  my 
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wife  as  to  the  threshing  of  that  grain.  I  instructed  her  to  em- 
ploy someone  to  thresh  the  grain  for  me,  and  then  I  went  east." 
Mrs.  Raas  testified  that  in  a  conversation  with  the  defendant 
Runyan  over  the  telephone,  she  arranged  with  defendants  to  do 
the  threshing  and  thereafter  sent  Marshall  to  ascertain  the  exact 
date  when  defendants  would  be  present.  So  far  as  disclosed  by 
this  record,  Mrs.  Raas  took  no  further  part  whatever.  This 
meager  record  omits  facts  necessary  to  answer  several  important 
questions  which  must  be  answered  before  appellant's  first  conten- 
tion can  be  made  effective,  and  since  this  cause  must  be  remanded 
for  a  new  trial,  some  of  those  questions  are  suggested:  If  Mar- 
shall had  ostensible  authority,  under  section  5432,  Revised 
Codes,  whose  intentional  or  negligent  acts  operated  to  confer 
such  authority t  If  Mrs.  Raas  was  plaintiff's  agent,  had  she 
authority  to  delegate  her  powers  under  section  5456,  Revised 
Codes,  and  if  she  had  such  authority,  did  she  exercise  it! 

2.  Plaintiff  and  defendant  Runyan  each  estimated  the  amount 
[1]  of  grain  destroyed.  Plaintiff  testified  as  to  the  market  value 
of  the  grain  but  failed  to  indicate  where  the  market  was  or  what 
it  would  have  cost  to  deliver  the  grain.  Defendant  Runyan 
testified  as  to  the  market  price  of  grain  at  Sandy,  but  there  is 
not  anything  in  the  evidence  to  indicate  the  distance  of  this 
market  from  plaintiff's  premises  or  the  cost  of  marketing  the 
grain.  Even  the  expense  of  threshing  appears  only  by  the  bar- 
est inference,  if  indeed  at  all. 

The  rule  for  determining  the  measure  of  damages  in  a  case  of 
this  character  is  well  settled.  It  is  founded  in  reason  and  is 
very  well  expressed  by  the  supreme  court  of  Washington  in 
Shotwell  V.  Dodge,  8  Wash.  337,  36  Pac.  254,  in  speaking  in  a 
case  similar  to  the  one  iiow  before  us,  as  follows:  **The  evidence 
merely  showed'  that  hops  were  worth  from  thirteen  to  twenty-two 
cents  a  pound  in  1892,  and  the  case  was  left  to  the  jury  upon 
the  inference  that  the  gross  amount  of  hops  at  the  price  of  hops 
in  that  year  would  have  been  the  actual  loss.  But  such  is  not 
the  measure  of  damages  in  such  cases.  The  net  loss  is  all  that 
can  be  recovered,  viz.:  the  market  value  of  the  crop  alleged  to 
be  lost,  over  the  cost  of  producing,  harvesting  and  marketing." 


L 
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In  Carran  v.  Wood,  10  Mont.  500,  26  Pac.  388,  this  precise 
question  was  not  involved,  aod  could  not  be,  for  the  court  says : 
"Evidence  was  introduced  not  only  as  to  the  value  of  such  crops 
as  plaintiff  had  devoted  his  land  to,  but  also  as  to  the  expense  of 
planting,  raising,  harvesting  and  marketing  such  crops."  How- 
ever, this  recital  is  taken  to  declare  the  correct  rule  in  the  later 
case  of  Hopkins  v.  BiUte  dk  Mont,  Com,  Co.,  16  Mont.  356,  40 
Pac.  865,  where  it  is  said:  *'It  is  also  contended  that  the  court 
erred  in  allowing  certain  testimony  as  to  the  measure  of  damages. 
We  think,  however,  that  the  case  was  tried  upon  the  lines  laid 
down  m  the  case  of  Catron  v.  Wood,  10  Mont.  500,  26  Pac.  388. 
The  value  of  the  crops  was  shown,  and  also  the  expense  of 
maturing  them,  and  of  reaping  and  threshing,  and  moving  to 
market."  In  Carron  v.  Wood  there  is  suggested  a  different 
method  for  reaching  the  same  result,  but  the  rule  contained  in 
that  suggestion  was  distinctly  disapproved  in  Power  dk  Bro., 
Ltd.,  V.  Turner,  37  Mont.  521,  97  Pac.  950.  The  rule  first  stated 
above  merely  contemplates  the  ascertainment  of  the  net  value  of 
the  property,  as  distinguished  from  its  gross  value,  and  that  rule 
was  enforced  in  BruneU  v.  Cook,  13  Mont.  497,  34  Pac.  1015, 
and  in  Haggerty  Bros.  v.  Lcksh  df  Shaugnessy,  34  Mont.  517,  87 
Pac.  907. 

It  is  elementary  that  "competent  evidence  must  be  produced 
of  all  facts  necessary  to  a  recovery  upon  which  the  jury  can  base 
[2]  a  reasonably  reliable  conclusion ;  nothing  can  be  left  to  mere 
conjecture."  {Watson  v.  Colusa-Parrot  Co.,  31  Mont.  513,  79 
Pac.  14.)  '  The  plaintiff  failed  to  show  the  net  value  of  his  grain 
which  was  destroyed,  and  in  this  he  failed  to  show  the  amount  of 
his  damages.  The  verdict  must  have  been  the  result  of  calcu- 
lations made  by  the  jurors  based  upon  facts  which  were  not 
before  them  in  the  evidence  or  else  it  is  not  founded  upon  facts 
at  all,  and  either  conclusion  is  fatal  to  the  judgment. 

The  judgment  and  order  are  reversed  and  the  cause  is  re- 
manded for  a  new  triaL 

Reversed  and  remanded. 

Mb.  Chief  Justice  Bbantly  and  Mr.  Justice  Smith  concur. 
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AENOLD,  Appellant,  v.  CITY  OF  MILBS  CITY  bt  al., 

Respondents. 

(N».  S,208.) 
(Submitted  Norember  SO,  1912.    Decided  December  14,  1912.) 

[128  Pac.  915.] 

Cities  and  Toivns — Indebtedness — Ccnstitutional  Limit — Addi- 
tional Indebtedness — Legality. 

1.  Where  a  citj's  exiitinf  andebtedneM  incurred  under  tbe  eonstitu- 
tional  three  per  cent  limit  (Art.  XIII,  lec.  6)  hae  hj  reason  of  pay- 
menti  thereon  fallen  below  that  limit,  er  because  of  the  incrtase  of 
the  aeseesed  valuation  of  its  taxable  property  a  sufficient  margin  within 
such  limit  is  left  for  the  purpose,  it  maj,  irrespective  of  any  lef^allj 
incurred  indebtedness  under  the  ten  per  cent  limit  (Rev.  Codes,  see. 
325d,  subsec.  64),  contract  an  additional  debt  for  general  purposes. 

Appeal  from  District  Court,  Custer  County;  Sydney  Banner, 
Judge. 

Action  by  E.  A.  Arnold  agr&inst  the  city  of  Miles  City,  its 
mayor,  clerk  and  council,  for  the  purpose  of  enjoining  the  sale  of 
certain  bonds  to  secure  funds  with  which  to  construct  a  bridge. 
Judgment  for  defendants,  from  which  plaintiff  appeab. 
Affirmed. 

Cause  submitted  on  briefs  of  counsel.] 

Mr.  Oeo.  W.  Farr,  for  Appellant 

Messrs.  Loud  d)  Campbell,  for  Respondents/ 

MB.  JUSTICE  SMITH  delivered  the  opinion  of  the  courL 

This  is  an  action  brought  by  the  plaintiff,  a  resident  taxpayer 
and  elector  of  the  city  of  Miles  City,  against  the  city  and  its 
mayor  and  council,  for  the  purpose  of  enjoining  the  sale  of  a 
$5,000  issue  of  bonds  for  constructing  a  bridge,  the  issuance  of 
said  bonds  having  been  authorized  by  the  taxpayers  of  the  city. 
The  complaint  discloses  that  the  assessed  valuation  of  the  tax- 
able property  within  the  city  as  ascertained  and  determined  by 
the  assessment  for  state  and  county  taxes  for  the  year  1911  was 
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$3,179,041.  Under  such  assessed  valuation  the  three  per  cent 
limit  of  indebtedness  that  might  ordinarily  be  incurred  by  the 
city  under  the  authority,  of  section  6  of  Article  XIII  of  the  state 
Constitution  and  subdivision  64  of  section  3259,  Revised  Codes, 
would  be  the  sum  of  $95,371.23.  However,  at  the  time  of  the 
passage  of  the  resolution  authorizing  the  submission  to  the  quali- 
fied voters  of  the  question  of  the  issuance  of  the  bridge  bonds, 
the  outstanding  bonded  indebtedness  of  the  city  was  the  sum  of 
$282,000,  of  which  amount  $57,000  represents  a  bonded  indebt- 
edness under  the  three  per  cent  limit,  and  the  balance  of  $225,000 
represents  bonded  indebtedness  under  the  ten  per  cent  limit.  It 
was  necessary,  at  the  time  the  indebtedness  was  incurred,  to  re- 
sort to  the  ten  per  cent  limit  in  order  that  the  city  might 
acquire  a  water  plant  and  sewerage  system,  and  the  bonded 
indebtedness  of  $225,000  was  duly  and  regularly  incurred  for 
those  purposes.  If  the  present  issue  of  bonds  of  $5,000  is  sold, 
the  amount  of  indebtedness  which  the  city  may  now  legally 
incur  under  the  three  per  cent  limit  will  not  be  exceeded,  unless 
it  is  precluded  from  making  any  valid  issue  of  bonds  under  that 
limit  until  such  time  as  the  .value  of  the  taxable  property  of  the 
city  shall  exceed  in  amount  such  sum  as  that  three  per  cent 
thereof  shall  be  in  excess  of  the  entire  indebtedness  of  the  city 
under  either  the  three  per  cent  or  the  ten  per  cent  limit,  or  both. 

The  only  question  presented  by  the  appeal  is  whether  a 
[1]  city,  after  having  necessarily  and  legally  incurred  an  out- 
standing indebtedness  for  a  water  supply  and  a  sewer  system, 
under  the  ten  per  cent  limit,  can  thereafter  incur  an  additional 
indebtedness  of  $5,000  under  the  three  per  cent  limit  for  builds 
ing  a  bridge,  the  existing  indebtedness  of  the  city,  incurred 
under  the  three  per  cent  limit,  having  fallen  below  that  limit  by 
reason  of  payments  thereon  or  on  account  of  the  fact  that  the 
assessed  valuation  of  taxable  property  has  increased  so  as  to 
leave  a  sufficient  margin  within  the  three  per  cent  limit. 

Section  6  of  Article  XIII  of  the  state  Constitution  reads  as 
follows:  "No  city,  town,  township  or  school  district  shall  be 
allowed  to  become  indebted  in  any  manner  or  for  any  purpose 
to  an  amount,  including  existing  indebtednes6|  in  the  aggregate 
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exceeding  three  per  centum  of  the  value  of  the  taxable  property 
therein,  to  be  ascertained  by  the  last  assessment  for  the  state  and 
county  taxes  previous  to  the  incurring  of  such  indebtedness,  and 
all  bonds  or  obligations  in  excess  of  such  amount  given  by  or  on 
behalf  of  such  city,  town,  township  or  school  district  shall  be 
void;  Provided,  however,  that  the  legislative  assembly  may  ex- 
tend the  limit  mentioned  in  this  section,  by  authorizing  municipal 
corporations  to  submit  the  question  to  a  vote  of  the  taxpayers 
affected  thereby,  when  such  increase  is  necessary  to  construct  a 
sewerage  system  or  to  procure  a  supply  of  water  for  such  munici- 
pality which  shall  own  and  control  said  water  supply  and  devote 
the  revenues  derived  therefrom  to  the  payment  of  the  debt." 
Subdivision  64  of  section  3259,  Revised  Codes,  reads  thus: 
** Powers  of  City  Council.  The  city  or  town  council  has  power: 
•  •  •  64:  To  contract  an  indebtedness  on  behalf  of  a  city 
or  town,  upon  the  credit  thereof,  by  borrowing  money  or  issu- 
ing bonds  for  the  following  purposes:  Erection  of  public  build- 
ings, construction  of  sewers,  bridges,  waterworks,  lighting  plants, 
supplying  the  city  or  town  with  water  by  contract,  the  purchase 
of  fire  apparatus,  the  construction,  or  purchase  of  canals  or 
ditches  and  water  rights  for  supplying  the  city  or  town  with 
water,  and  the  funding  of  outstanding  warrants  and  maturing 
bonds;  provided,  that  the  total  amount  of  indebtedness  author- 
ized to  be  contracted  in  any  form,  including  the  then  existing 
indebtedness,  must  not,  at  any  time,  exceed  three  per  centum  of 
the  total  assessed  valuation  of  the  taxable  property  of  the  city 
or  town,  as  ascertained  by  the  last  assessment  for  state  and 
county  taxes;  provided,  that  no  money  must  be  borrowed  on 
bonds  issued  for  the  construction,  purchase  or  securing  of  a 
water  plant,  water  system,  water  supply,  or  sewerage  system, 
until  the  proposition  has  been  submitted  to  the  vote  of  the  tax- 
payers affected  thereby  of  the  city  and  town  and  the  majority 
vote  cast  in  favor  thereof;  and,  further  provided,  that  an  addi- 
tional indebtedness  shall  be  incurred,  when  necessary,  to  con- 
struct a  sewerage  system  or  procure  a  water  supply  for  the  said 
city  or  town  which  shall  own  or  control  said  water  supply  and 
devote  the  revenue  derived  therefrom  to  the  payment  of  the 
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debt.  The  additional  indebtedness  authorized,  including  all 
indebtedness  heretofore  contracted,  which  is  unpaid  or  outstand- 
ing, for  the  construction  of  a  sewerage  system,  shall  not  exceed 
ten  per  centum  over  and  above  the  three  per  cent  heretofore 
referred  to,  of  the  total  assessed  valuation  of  the  taxable  property 
of  the  city  or  town  as  ascertained  by  the  last  assessment  for  state 
and  county  taxes;  and,  provided  further,  that  the  above  limit 
of  three  per  centum  shall  not  be  extended,  unless  the  question 
shall  have  been  submitted  to  a  vote  of  the  taxpayers  affected 
thereby  and  carried  in  the  aflSrmative  by  a  vote  of  ihe  majority 
of  said  taxpayers  who  vote  at  such  election.    •    •    •     " 

When  the  taxpayers  of  Miles  City  voted  in  favor  of  issuing 
bonds  to  construct  a  sewerage  system  and  procure  a  water  sup- 
ply, they  thereby  voted  to  extend  the  three  per  cent  limit  for 
those  purposes  and  the  limit  was  thereby  extended.  It  was  only 
on  account  of  the  fact  that  the  three  per  cent  limit  had  already 
been  reached,  or  almost  reached,  that  it  became  necessary  or 
legal  to  resort  to  an  election  for  the  purpose  of  invoking  the  con- 
stitutional provision  allowing  an  extension  of  the  limit  to  ten 
per  cent  for  those  express  purposes.  Had  an  election  not  been 
held,  these  bond  issues  would  have  been  void.  They  were  given 
life  and  validity  by  virtue  of  the  election.  Not  any  general 
indebtedness  can  be  incurred  by  a  city  in  excess  of  three  per 
cent  of  its  then  assessed  valuation.  It  is  only  for  special  pur- 
poses, to  wit,  sewerage  systems  and  water  supplies,  that  cities 
may  incur  indebtedness  in  excess  of  the  three  per  cent  limit  when 
authorized  by  the  taxpayers.  By  express  language  the  framers 
of  the  Constitution  declared  that  the  revenues  derived  from  these 
plants  and  systems  must  be  devoted  to  the  payment  of  the  debts 
incurred  by  the  issuance  of  the  bonds.  This  fact  goes  to  prove 
that  such  indebtedness  was  to  be  regarded  as  in  a  class  by  itself. 
The  three  per  cent  limit  may  be  extended,  for  the  special  pur- 
poses above  indicated,  but  not  otherwise.  It  will  be  noted  that 
the  constitutional  provision  does  not  limit  the  amount  to  which 
the  legislature  may  authorize  the  taxpayers  to  extend  the  indebt- 
edness. The  legislative  assembly,  in  subdivision  64  of  section 
3259,  supra,  referred  to  the  ten  per  cent  limit  as  an  *' additional 
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indebtedness"  **over  and  above  three  per  centum."  The  legis- 
lature has  also  declared,  in  effect,  that  the  three  per  cent  limit 
is  extended  by  the  vote  of  the  taxpayers,  thus  again  manifesting 
an  intention  to  regard  the  ten  per  cent  limit  as  an  addition  to 
the  amount  originally  authorized  by  the  Constitution.  If  the 
contention  of  the  plaintiff  were  to  be  upheld,  the  result  would 
be  that  if  after  the  three  per  cent  limit  has  once  been  reached, 
the  taxpayers  of  the  city  or  town  voted  to  extend  the  limit  for 
the  special  purposes  mentioned,  no  general  indebtedness  could 
thereafter  be  incurred  until  the  total  indebtedness  was  reduced 
below  a  three  per  cent  limit,  regardless  of  the  extent  to  which  the 
assessed  valuation  of  property  has  increased.  Another  result 
would  be  that  even  though  a  city  discharged  its  entire  indebted* 
ness  incurred  within  the  three  per  cent  limit,  if  it  also  had  an 
indebtedness  incurred  under  the  ten  per  cent  limit,  it  could 
thereafter  incur  no  general  indebtedness  whatsoever  until  that 
incurred  under  the  ten  per  cent  limit  was  dischai^ed,  or  reduced 
to  such  an  amount  within  the  three  per  cent  limit  as  would  leave 
a  margin  within  that  limit.  This  was  manifestly  not  the  inten- 
tion of  the  law-making  bodies.  The  intention  was  to  compel  a 
city  to  refrain  from  becoming  indebted  for  general  purposes  in 
an  amount  in  excess  of  three  per  cent  of  the  value  of  its  taxable 
property.  So  long  as  it  keeps  within  this  limit,  regard  being 
had  to  the  assessed  valuation  at  the  time  the  indebtedness  is 
proposed  to  be  contracted,  it  is  proceeding  according  to  law. 

The  question  with  which  we  have  to  deal  was  not  involved  in 
the  case  of  Butler  v.  Andrus,  35  Mont.  575,  90  Pac.  785,  cited 
by  the  appellant. 

The  defendants  in  the  court  below  filed  a  general  demurrer  to 
the  complaint.  This  demurrer  was  sustained,  plaintiff  refused 
to  further  plead,  and  judgment  was  entered  in  favor  of  the 
defendants.    Plaintiff  appeals  from  the  judgment. 

The  judgment  is  afi&rmed. 

'Affirmed, 

Mr.  Chief  Justice  Bbantly  and  Mb.  Justice  Holloway  con- 
cur. 
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SPAULDINO,  Appellant,  v.  STONE  bt  al.,  Respondents. 

(No.  3,206.) 
(Submitted  November  30,  1012.    Decided  Deeember  18,  1012.) 

[120  Pac.  327.] 

Water  Rights — Newly  Developed  Supply — Burden  of  Proof — 
Evidence — Insufficiency — Improper  Decree — Stipulations  as 
to  Existence  of  Facts— Effect. 

Trial — Eyidenee— Stipnlationa — Effect 

1.  The  purpose  of  a  stipulation  that  a  certain  thing  is  a  fact  is  to 
relieve  the  parties  from  the  necessity  of  introducing  evidence  as  to  it; 
if  such  fact  is  material,  the  court  is  as  to  it  bound  by  the  stipulation; 
it  is  equivalent  to  a  special  finding. 

Water  Bights — Number  of  Inches  Per  Acre — Stipulation. 

2.  The  parties  to  a  water  right  suit  at  the  opening  of  the  trial  stipu- 
lated  that  one  inch  of  water  per  acre  was  to  be  deemed  sufficient  to 
irrigate  the  lands  mentioned  in  the  pleadings.  The  court  found  that 
three-fourths  of  an  inch  per  acre  was  a  reasonable  allowance.  Appel- 
lant was  awarded  the  right  to  use  sixty  inches  of  water  without  con- 
dition. The  evidence  showed  that  except  during  high-water  season  and 
late  in  the  fall  after  the  irrigating  season  is  over,  the  flow  in  the 
creek  in  dispute  is  never  equal  to  the  amount  awarded  appellant,  and 
that  his  original  appropriation  did  not  include  a  greater  amount  than 
sixty  inches.  Held,  that  under  these  conditions  the  stipulation  covered 
a  point  immaterial  as 'to  him,  and  was  therefore  not  binding  upon  the 
eourt. 

Same — Newly  Developed  Supply — Burden  of  Proof. 

3.  One  who  claims  to  have  developed  a  new  and  independent  supply 
of  water,  by  the  construction  of  a  ditch  intercepting  water  which  forms 
no  part  of  the  sources  of  the  natural  flow  in  a  stream  all  the  water  in 
which  has  been  appropriated,  has  the  burden  of  showing  that  such 
new  supply  is  indeed  a  newly  developed  one,  especially  so  where  such 
alleged  new  supply  is  commingled  with  water  in  a  stream  to  which  an- 
other is  entitled. 

Same — Evidence — Insufficiency. 

4.  Evidence  held  ineufficient,  under  the  rule  suprOf  to  demonstrate 
that  respondents  by  the  construction  of  a  ditch,  intended  for  the  pur- 
pose of  draining  certain  lands,  developed  a  new  supply,  without  inter- 
cepting water  which  would  otherwise  find  its  way  into  a  creek  to  all  the 
water  in  which  appellant  was  entitled. 

Same — Draining  Wet  Lands— Duty  of  Owner. 

5.  While  an  owner  of  wet  and  marshy  land  may  resort  to  any  suitable 
means  to  reclaim  them,  he  may  not  adopt  a  method  which  incidentally 
operates  to  the  detriment  of  the  water  right  of  his  neighbor. 

Same — Improper  Decree. 

0.  One  who  is  entitled  to  the  use  of  all  the  water  flowing  in  a  stream 
cannot  be  compelled  by  decree  of  court  to  make  demand  for  its  use 
upon  others  who  claim  to  have  increased  the  flow  in  the  stream  by  the 
development  of  a  new  supply;  it  is  incumbent  upon  the  latter  to  as- 
certain whether  they  may  divert  their  alleged  new  supply  without  in- 
fringing upon  his  rights. 
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Appeal  from  District  Court,  Oallatin  CourUy;  E.  K.  CheadU, 
Judge  of  the  Tenth  Judicial  District,  presiding. 

Action  by  Nelson  Spaulding  against  Leonard  Stone  and 
others  to  determine  the  respective  rights  of  the  parties  in  the 
use  of  the  water  flowing  in  Spaulding  brook.  Plaintiff  appeals 
from  the  decree  and  from  an  order  denying  his  motion  for  a  new 
trial.  Remanded  with  directions.  Mr.  Ju&tice  HoUoway  dis- 
sents. 

Messrs,  Hariman  dk  Hartman,  and  Mr.  Walter  Aitken^  for 
Appellant,  submitted  a  brief;  Mr.  Charles  8.  Hartman  and  Mr. 
Aitken  argued  the  cause  orally. 

Mr.  B.  B.  Law  submitted  a  brief  in  behalf  of  Respondents  and 
argued  the  cause  orally. 

MR.  JUSTICE  BRANTLY  delivered  the  opinion  of  the  court. 

Plaintiff  brought  this  action  to  obtain  a  decree  adjudging  him 
8  prior  right  to  the  use  of  all  the  water  flowing  in  Spaulding 
brook,  in  Gallatin  county,  for  agricultural  purposes  and  for 
watering  his  stock,  and  enjoining  the  defendants  from  diverting 
any  portion  thereof  from  its  natural  channel.  The  stream  has 
its  source  in  the  southeast  portion  of  section  21,  Tp.  1  N.,  B.  4 
E.,  and  flows  in  a  northwesterly  direction  through  sections  21, 
16,  17,  8  and  5  into  East  Gallatin  river.  The  lands  belonging 
to  plaintiff  include  the  east  half  of  section  5.  Portions  of  them 
are  arid  and  require  artificial  irrigation.  The  lands  owned  by 
the  defendants  are  situated  in  sections  21,  8  and  7,  and  the 
west  half  of  section  5.  These  also  require  artificial  irrigation. 
The  plaintiff  bases  his.  claim  upon  an  appropriation  of  100 
inches  made  in  1898.  He  alleges  a  diversion  by  means  of  ditches 
constructed  by  himself,  and  continuous  use  up  to  the  time  of  the 
bringing  of  the  action,  except  that  during  the  year  1910  the  de- 
fendants constructed  a  ditch  by  which  they  diverted  all  the  water 
entirely  away  from  his  lands.  He  also  alleges  that  defendants 
threaten  to  continue  their  unlawful  conduct  to  his  irreparable 
injury.    While  the  defendants  controvert  the  material  allega- 
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lions  of  the  complaint,  they  do  not  assert  claim  to  any  water  flow- 
ing in  the  stream.  They  allege  in  substance  that  the  defendant 
Stone  owns  land  to  the  extent  of  320  acres  in  section  21,  which 
are  valuable  for  agricultural  purposes  only;  that  the  general 
slope  of  the  portion  of  Gallatin  valley  upon  which  these  lands 
lie  is  toward  the  northwest ;  that  to  the  south  and  east  and  above 
these  lands  are  large  areas  which  are  irrigated  two  or  three  times 
each  year,  with  the  result  that  they  become  saturated  with  water, 
which,  by  seepage  and  percolation,  finally  reaches  the  lands  of 
defendant  Stone,  rendering  portions  of  them  wet  and  swampy 
and  unfit  for  cultivation  unless  they  are  drained ;  that  this  con- 
dition had  increased  to  such  an  extent  that  the  said  Stone  in- 
duced his  codefend<ants  to  construct  during  the  years  1908,  1909 
and  1910  a  drainage  ditch  for  the  purpose  of  draining  his  lands 
and  preventing  them  from  becoming  wholly  useless,  the  consid- 
eration being  that  his  codefendants  should  have  the  exclusive 
use  of  the  drainage  water  thus  collected,  upon  their  lands  situ- 
ated farther  to  the  northwest ;  but  that  the  said  ditch  did  not  in 
any  way  interfere  with  the  natural  flow  in  Spaulding  brook.  By 
stipulation  of  counsel  at  the  opening  of  the  trial  these  allegations 
were  deemed  denied  by  plaintiff,  and  each  of  the  parties  was 
accorded  the  right  to  show  abandonment,  adverse  use,  etc,  with- 
out formal  pleading,  if  he  should  be  able  to  do  so.  It  was  also 
stipulated  that  unless  otherwise  shown  by  the  evidence,  one  inch 
per  acre  was  to  be  deemed  sufficient  to  irrigate  any  of  the  lands 
mentioned  in  the  pleadings. 

The  court  found:  (3)  That  three-fourths  of  a  statutory  inch 
of  water  per  acre  is  a  reasonable  allowance  for  the  irrigation  of 
any  of  the  lands  belonging  to  any  of  the  parties;  (4)  that  on 
May  1,  1899,  the  plaintiff,  by  means  of  dams  and  ditches, 
diverted  from  the  stream  for  use  upon  eighty  acres  of  his  lands 
sixty  inches  of  water,  and  that  he  has  continuously  used  this 
amount  up  to  the  present  time;  (5)  that  during  the  spring  and 
summer  of  the  year  1910  the  defendants  J.  H.  Green,  Mary  E. 
Green,  William,  James  and  Robert  Gover  constructed  a  drainage 
ditch  traversing  section  21,  in  which  Spaulding  brook  has  its 
source ;  that  this  ditch  for  the  distance  of  half  a  mile  is  nearly 
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parallel  with  the  channel  of  Spaulding  brook,  and  intersects  it  at 
several  points,  the  last  point  being  near  the  south  line  of  section 
16,  from  which  it  leaves  the  course  of  the  brook  and  continues 
in  a  northwesterly  direction,  and  that  the  depth  of  the  ditch  is 
greater  than  that  of  the  channel  of  the  stream;  (6)  that  by 
reason  of  its  greater  depth  the  ditch  intercepts  and  carries  away 
a  considerable  portion  of  the  water  which  would  otherwise  flow 
in  Spaulding  brook  and  reach  the  lands  of  the  plaintiff,  and  also, 
by  reason  of  its  greater  depth,  carries  away  a  considerable  quan* 
tity  of  water  which  would  not  naturally  rise  and  flow  into 
Spaulding  brook;  (7)  that  one-half  of  the  water  flowing  in  the 
ditch  would  otherwise  find  its  way  into  the  stream,  while  the 
other  half  is  derived  from  drainage  from  water  percolating 
below  the  surface  of  the  soil  which  would  not  naturally  rise  and 
flow  in  Spaulding  brook;  (8)  that  on  June  1,  1910,  the  said  de- 
fendants diverted  all  the  water  so  collected  in  the  ditch  and 
applied  it  to  their  own  use;  (9)  that  a  considerable  portion  of 
the  water  flowing  in  Spaulding  brook  haa  its  source  below  the 
lowest  point  at  which  the  defendants'  ditch  intersects  the  natural 
channel.  From  these  findings  the  court  concluded  that  the 
plaintiff  is  entitled  to  the  use  of  sixty  inches  aa  of  date  May  1, 
1899,  including  one-half  of  the  flow  in  defendants'  ditch,  and 
that  the  defendants  are  entitled  to  the  remainder.  The  decree 
adjudges  the  ri^ts  of  the  parties  accordingly.  It  speciflcally 
requires  the  defendants,  other  than  Stone,  to  construct  and 
maintain  at  their  own  expense  a  suitable  dam,  with  headgate  and 
measuring-box,  in  the  ditch  at  the  point  where  it  last  crosses  the 
channel  of  the  stream,  and  to  deliver  to  plaintiff,  whenever  he 
demands  it,  one-half  of  the  water  flowing  in  the  ditch.  The 
plaintiff  has  appealed  from  the  decree  and  from  an  order  deny- 
ing his  motion  for  a  new  trial. 

1.  The  first  contention  made  is  that  the  court  erred  in  failing 
to  find  that  the  purpose  of  plaintiff's  appropriation  was  not  only 
to  irrigate  his  lands  in  section  5,  but  also  to  water  his  livestock 
and  to  furnish  a  supply  for  domestic  use,  and  in  omitting  to 
formulate  the  decree  so  as  to  include  this  latter  right.  Counsel 
for  defendants  concede  that  the  findings  and  decree  should  be 
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amended  in  this  particular.    We  are,  therefore,  relieved  from 
the  necessity  of  determining  the  right  of  this  contention. 

2.  No  evidence  was  introduced  by  any  of  the  parties  tending 
to  show  what  amount  of  water  is  necessary  to  irrigate  any  of 
their  lands.  Aside  from  the  stipulation  made  at  the  commence- 
ment of  the  trial,  the  record  is  silent  on  this  point.  Counsel  for 
plaintiff  insist  that  the  finding  that  three-fourths  of  a  statutory 
inch  per  acre  is  sufficient  is  not  justified  by  the  evidence.  The 
purpose  of  such  a  stipulation  is  to  relieve  the  parties  from  the 
[1]  necessity  of  introducing  evidence  as  to  the  ultimate  fact 
covered  by  it.  If  the  fact  is  material,  the  court  is,  as  to  it, 
bound  by  the  stipulation.  It  amounts  to  a  special  finding. 
(Eev.  Codes,  sec.  6769.)  Under  the  circumstances  disclosed  by 
the  record,  however,  we  think  the  finding  is  immaterial.  It  ap- 
pears that  the  flow  of  water  in  Spaulding  brook  is  intermittent. 
Except  during  the  high-water  season  early  in  the  spring,  and  late 
in  the  fall  after  the  irrigation  season  is  over,  the  flow  at  any 
point  is  never  equal  to  the  amount  the  decree  awards  to  the  plain- 
tiff. The  flow  was  measured  by  an  engineer  several  times  during 
the  years  1910  and  1911.  A  measurement  made  in  April,  1911, 
[2]  during  the  high-water  season  at  the  point  where  the  ditch 
diverges  from  the  course  of  the  stream,  which  included  also  all 
the  water  flowing  in  the  ditch,  showed  a  flow  of  sixty-two  inches. 
This  was  the  largest  volume  shown  by  any  measurement.  The 
evidence  shows  almost  conclusively,  as  the  court  found,  that  the 
original  appropriation  of  plaintiff  did  not  include  any  greater 
amount  than  that  awarded  him.  This  being  so,  and  his  right  to 
the  use  of  this  amount  being  awarded  to  him  without  condition, 
it  is  wholly  immaterial  whether  his  lands  require  a  greater  or  less 
amount  per  acre. 

3.  The  third  contention  is  that  there  is  no  substantial  evidence 
tending  to  show  that  any  of  the  water  flowing  in  the  ditch  comes 
from  sources  other  than  those  which  supply  Spaulding  brook,  and 
hence  that  findings  6  and  7  are  not  justified  by  the  evidence. 
Since  the  defendants  do  not  assert  the  right  to  the  use  of  any 
of  the  water  naturally  flowing  in  the  brook,  the  plaintiff  is  en- 
titled, as  against  them,  to  the  use  of  all  of  it  without  interference 


4^8  Spaulding  v.  Stone  bt  al.  [Dec.  T.  '12 

by  them.  Such  right  as  they  have  is  founded  upon  the  claim  that 
they  have  intercepted  water  which  would  not  flow  into  Spaulding 
brook  by  drainage  from  Stone's  lands.  The  brook  has  its  source 
within  the  area  of  these  lands.  The  defendants'  ditch  has  its 
head  in  section  22  and  traverses  section  21,  running  substantially 
parallel  with  the  brook  (in  fact  crossing  it  at  four  different 
points)  from  its  source  to  the  south  boundary  line  of  section  16, 
where  it  diverges  from  it  at  a  wide  angle.  The  map  of  the  local- 
ity which  we  find  in  the  record  demonstrates  that  the  defend- 
ants' purpose  in  constructing  it  was  to  provide  a  new  channel  for 
Spaulding  brook  down  to  the  point  of  divergence  and  thus  facili- 
tate the  flow  of  water  which  they,  would  be  able  to  collect  from 
sections  21  and  22  for  their  own  use.  The  evidence  conclusively 
shows  that  it  diverts  the  entire  natural  flow  of  the  brook  into  its 
own  channel  and  conveys  it  all  down  to  the  point  at  which  it 
diverges  from  the  channel  of  the  brook.  If  by  the  construction 
of  the  ditch  the  defendants  have  developed  a  new  supply  of 
[3]  water,  or,  in  other  words,  have  collected  from  the  lands  in 
sections  21  and  22  water  which  forms  no  part  of  the  sources  of 
the  natural  flow  in  the  brook,  they  are  entitled  to  the  exclusive 
use  of  it  for  any  purpose  to  which  they  may  choose  to  devote  it 
(Beaverhead  Canal  Co.  v.  Dillon  El.  L.  &  P.  Co.,  34  Mont.  135, 
85  Pac.  880),  but  the  burden  is  upon  them  to  show  that  the  sup- 
ply claimed  to  be  new  and  independent  is  really  such.  In  Smith 
V.  Duff,  39  Mont.  382,  133  Am.  St.  Rep.  587,  102  Pac.  984,  this 
court  said :  **  Whoso  asserts  that  he  is  entitled  to  the  exclusive  use 
of  water  by  reason  of  its  development  by  him  must  assure  the 
court  by  satisfactory  proof  that  he  is  not  intercepting  the  supply 
to  which  his  neighbor  is  rightly  entitled.  Thus  the  burden  was 
upon  the  respondents  to  prove  that  they  developed  the  160  inches 
of  water  awarded  them  by  the  court."  The  burden  thus  made 
to  rest  upon  the  one  who  claims  such  developed  supply  includes 
also  the  obligation  to  establish  by  satisfactory  proof  the  amount 
which  he  has  developed,  especially  so  when  he  has  mingled  his 
alleged  new  supply  with  that  to  which  another  is  entitled,  for 
he  cannot  justify  an  interference  with  a  right  which  he  does  not 
question.    While  he  may  be  entitled  to  the  use  of  the  natural 
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channel  of  the  stream  out  of  which  the  prior  appropriation  has 
been  made,  or  to  change  it,  in  order  to  serve  his  own  convenience 
or  save  expense,  he  cannot  for  this  reason  impose  any  additional 
burden  upon  the  prior  appropriator.  When  he  comes  to  divert 
from  it  his  developed  supply  he  must  make  his  diversion  in  such 
a  way  as  not  to  interrupt  or  diminish  the  natural  flow,  and  must 
at  his  peril  take  no  more  than  he  is  entitled  to. 

When  we  come  to  analyze  the  evidence,  we  do  not  find  any 
statement  by  any  witness,  even  in  the  form  of  an  opinion,  which 
[4]  justifies  the  conclusion  that  the  defendants  by  the  construc- 
tion of  their  ditch  increased  the  natural  flow  of  Spaulding  brook 
by  any  substantial  amount  which  can  be  ascertained  definitely 
by  measurement.  It  is  true  that  some  of  the  witnesses  testified 
that  portions  of  Stone's  lands  are  dryer  than  they  were  before 
the  ditch  was  constructed;  but  this  evidence  falls  far  short  of 
establishing  the  fact  that  the  natural  flow  in  Spaulding  brook 
was  thereby  increased.  So  far  as  this  fact  furnishes  the  basis 
for  any  inference,  it  is  that  the  ditch  merely,  by  accelerating  the 
flow,  has  accomplished  the  drainage  of  these  lands  in  part.  An 
engineer,  who  seems  to  have  acted  for  all  the  parties,  made  sev- 
eral measurements  of  the  volume  flowing  in  the  ditch.  He  ex- 
pressed the  opinion  that  one-half  of  it  was  surface  water  and 
that  the  remainder  came  in  by  percolation  and  seepage.  He 
did  not  express  the  opinion,  however,  that  by  the  construction 
of  the  ditch  the  defendants  had  increased  the  natural  flow  by 
any  definite  amount.  On  the  contrary,  he  was  of  the  opinion 
that  both  surface  and  seepage  water  coming  down  from  above 
the  ditch,  would,  but  for  its  interception  by  the  ditch,  naturally 
find  its  way  into  the  stream.  One  witness,  Qibson,  who  had  been 
acquainted  with  the  stream  for  twenty  years,  stated  that  the  flow 
in  the  ditch  did  not  differ  substantially  from  the  natural  flow  in 
the  stream  as  he  knew  it  before  the  ditch  was  constructed.  This 
is  all  the  evidence,  of  any  substantial  character,  in  the  record. 
Under  the  rule  stated  in  Smith  v.  Duff,  supra,  it  is  wholly  insuffi- 
cient to  support  findings  6  and  7  as  to  the  volume  of  water 
developed  by  defendants'  ditch.  It  rather  justifies  the  inference 
that  defendants  have  succeeded  partially  in  the  ostensible  pur- 
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pose  which  they  sought  to  accomplish,  viz.,  the  drainage  of 
Stone's  lands,  while  incidentally  they  have  cut  oflE  in  part,  if 
[6]  not  wholly,  the  source  of  supply  to  the  brook  and  diverted 
it  to  their  own  use.  Let  it  be  conceded  that  Stone  may  lawfully 
resort  to  any  suitable  device  in  order  to  reclaim  his  lands,  still 
he  may  not  adopt  a  method  which  incidentally  operates  to  the 
detriment  of  plaintiff's  right. 

In  this  connection  we  may  notice  a  feature  of  the  decree  which 
we  do  not  think  would  be  warranted  under  any  evidence,  how- 
ever convincing  it  might  be  as  establishing  the  right  asserted  by 
[6]  the  defendants.  It  requires  defendant  to  deliver  to  plaintiff 
cne-half  of  the  water  flowing  in  the  ditch  *'upon  demand.'*  The 
plaintiff  is  entitled  under  the  evidence  to  the  uninterrupted  use 
of  all  the  water  flowing  in  the  stream.  It  is  incumbent  upon  the 
defendants,  if  they  desire  the  use  of  any  of  the  water,  to  ascer- 
tain that  they  may  divert  it  without  infringing  upon  plaintiff's 
rights.  Plaintiff  may  not  lawfully  be  required,  when  he  desires 
to  avail  himself  of  his  right,  which  the  defendants  do  not  ques- 
tion, to  submit  to  the  inconvenience  of  making  demand  upon 
them  for  its  use. 

We  are  of  the  opinion  that  under  the  evidence  in  the  record 
the  plaintiff  is  entitled  to  findings  and  a  decree  awarding  him 
all  the  water  flowing  in  Spaulding  brook  to  the  full  amount  of 
sixty  inches  whenever  his  necessities  require  it,  including  the 
entire  amount  flowing  in  the  ditch  when  necessary;  that  the 
defendants  are  entitled  to  such  surplus  water,  if  there  is  any,  as 
is  collected  in  the  ditch,  but  in  taking  it  they  must  refrain  from 
decreasing  the  flow  at  any  time  below  the  amount  to  which  the 
plaintiff  is  entitled;  and  that  the  cause  should  be  remanded  to 
the  district  court  with  directions  to  set  aside  the  decree  hereto- 
fore entered  and  to  reform  the  flndings  so  as  to  make  them  accord 
with  the  views  herein  expressed,  and  that  a  decree  be  entered  in 
conformity  therewith.    It  is  so  ordered. 

Mb.  Justics  Smith  concurs. 

Mr.  Justice  Holloway:  I  dissent.  I  agree  that  the  decree 
should  be  amended  so  that  it  will  secure  to  plaintiff  his  water 
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right  for  domestic  and  other  lawful  purposes,  and  this,  too,  with- 
out imposing  upon  him  the  burden  of  making  demand,  but  fur- 
ther than  this  I  am  unwilling  to  go.  In  my  judgment,  the 
evidence  is  ample  to  justify  the  trial  court's  finding  that  only 
one-half  of  the  water  in  the  Gover  ditch  constitutes  any  part  of 
the  natural  source  of  supply  of  Spaulding  brook. 


On  Motion  for  Rehearino. 

(Submitted  January  6,  1913.    Decided  January  15,  1913.) 

ME.  JUSTICE  SANNBR  delivered  the  opinion  of  the  court. 

The  motion  for  rehearing  is  denied,  but  to  tl^e  order  hereto- 
fore entered  we  make  the  following  addition :  That  the  district 
court  of  Oallatin  county,  within  such  reasonable  time  as  it  may 
allow,  not  beyond  the  next  irrigating  season,  hear  such  further 
evidence  as  may  be  offered  touching  the  amount  of  water  flowing 
in  the  Gover  ditch  directly  attributable  to  tUe  respondents' 
development,  and  award  such  amount  to  them  as  may  then  be 
warranted  by  all  the  evidence  in  the  case ;  if  no  such  evidence  be 
offered,  or  if  after  such  further  hearing  the  evidence  is  still  in- 
sufficient to  fix  the  amount  with  reasonable  precision,  then  to 
proceed  as  directed  in  the  opinion. 

Mr.  Chief  Justice  Brantlt  and  Me.  Justice  Holloway 
concur. 
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STATE  EX  RBL.  GOODMAN,  Reiatrix,  v.  DISTRICT  COURT 

BT  jjm,  Respondents. 

(No.  3,270.) 
(Submitted  December  16,  1912.    Decided  December  20,  1912.) 

[128  Pac.  913.] 

District  Judges — Affidavit  of  Disqualification — Effect  of  FUing 
— Probate  Proceedings — Decree  of  Distribution — Partition — 
Mandamus. 

Diftrict  Judges — AiBdavit  of   Disqualification — ^Effect   of  Piling — ^Probate 
Proceedings. 

1.  Under  amended  section  6315,  Revised  Codes  (Laws  1909,  p.  161), 
the  filing  of  the  affidavit  mentioned  therein,  prior  to  the  day  set  for 
the  trial  of  an  action  or  the  hearing  of  a  motion  or  proceeding  (in- 
cluding probate  proceedings),  ipso  facto  works  a  disqualification  of 
the  judge  against  whom  it  is  directed,  and  thereafter  he  has  no  power 
to  act  further  in  such  action  or  proceeding  than  to  arrange  his  calen- 
dar, to  regulate  the  order  of  business,  to  order  a  transfer  to  some  other 
court,  or  to  call  another  judge  to  preside  in  his  stead. 

Same— Decree  of  Distribution — ^Partition. 

2.  Held,  on  fnandamus,  that  an  affidavit  disqualifying  a  district  judge 
from  further  acting  in  the  administration  of  an  estate,  filed  after  the 
court  had  made  its  decree  of  distribution,  was  in  time,  where  a  pro- 
ceeding for  partition  had  been  initiated;  in  such  a  case  the  adminis- 
tration is  not  finally  disposed  of  by  the  decree,  but  is  deemed  to  be 
pending  until  the  confirmation  of  the  report  of  the  commissioners  and 
the  final  vesting  of  title  in  the  allottees. 

Same — Partition — ^Jurisdiction. 

3.  The  power  to  make  partition  among  the  distributees  of  an  estate 
is  vested  in  the  court  as  an  incident  of  administration. 

Ori^nal  application,  by  the  state,  on  the  relation  of  Bessie 
Goodman,  for  writ  of  mandate  to  compel  J.  Miller  Smith,  one 
of  the  judges  of  the  district  court  in  and  for  Lewis  and  Clark 
county,  to  recognize  an  aflBdavit  disqualifying  him  from  further 
acting  in  a  probate  proceeding  and  order  a  transfer  thereof  to 
department  one  of  said  court.    Writ  issued. 

Mr.  E.  A.  Carleton,  for  Relatrix,  submitted  a  brief  and  argued 
the  cause  orally. 

Messrs.  Frank  W.  Mettler,  and  Andrew  H.  McConneU,  for 
Respondents,  submitted  a  brief  and  argued  the  cause  orally. 
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MR.  CHIEF  JUSTICE  BEANTLY  delivered  the  opinion  of 
the  court. 

Mary  Goodman  died  intestate  in  Lewis  and  Clark  county  on 
November  15,  1911,  leaving  an  estate  consisting  of  real  and  per- 
sonal property.  Henry  Sheehan  was  appointed  the  administra- 
tor by  Hon.  J.  Miller  Smith,  the  judge  presiding  in  department 
2  of  the  district  court  of  Lewis  and  Clark  county.  The  relatrix 
herein  is  entitled  to  a  distributive  share  in  the  estate,  as  assignee 
of  Jacob  Goodman,  a  son  of  the  deceased,  she  being  recognized 
as  such  assignee  both  by  the  court  and  the  other  persons  entitled 
to  distributive  shares  therein.  On  June  20, 1912,  the  court  made 
and  entered  its  decree  settling  the  final  accounts  of  the  adminis- 
trator and  directing  distribution  of  the  residue  of  the  estate, 
which,  except  certain  household  furniture,  consists  of  separate 
pieces  of  real  estate  situated  in  the  city  of  Helena.  The  rela- 
trix was  declared  entitled  to  an  undivided  one-ninth  interest. 
In  the  meantime,  on  May  31,  she  had  filed  her  petition  alleging 
that  the  property  constituting  the  estate  could  not  be  fairly 
divided  among  those  entitled  to  it,  without  partition  by  one  or 
more  commissioners  appointed  by  the  court  for  that  purpose,  and 
asking  that  such  commissioners  be  appointed.  On  June  20,  after 
the  decree  of  distribution  had  been  made  and  with  the  consent 
of  all  the  distributees,  the  court  appointed  John  N.  Glass  com- 
missioner to  make  the  partition.  The  decree  of  distribution  de- 
ferred final  discharge  of  the  administrator  until  partition  should 
be  made.  The  order  of  appointment  required  the  commissioner, 
in  case  he  ascertained  that  partition  by  allotment  could  not  be 
effected  without  prejudice  to  the  interests  of  the  distributees,  to 
so  report  to  the  court  and  also  to  report  the  true  value  of  the 
property.  On  June  27  the  commissioner  reported  in  writing 
that  partition  could  not  be  made  by  allotment  without  prejudice 
to  the  interests  of  the  distributees.  He  stated  the  value  of  the 
property  to  be  $3,227,  recommended  that  it  be  sold,  and  that  the 
proceeds  be  distributed,  and  prayed  that  an  order  be  made 
authorizing  him  to  make  the  sale.  On  the  same  day  the  court 
made  an  order  directing  the  commissioner  to  sell  at  public  or 
private  sale  and  report  his  action.    The  commissioner  not  hav- 
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ing  been  able  to  effect  a  sale  up  to  that  time,  the  court  on  Decem- 
ber   ordered  him  to  file  his  final  report,  it  being  the  purpose, 

as  the  judge  then  stated,  to  discharge  him  from  his  office  and 
presumably  to  discharge  the  administrator  also,  leaving  the  title 
of  the  distributees  to  be  held  in  common  under  the  decree  of  dis- 
tribution. On  December  2  the  relatrix  filed  a  motion  asking  for 
an  order  requiring  the  administrator  to  have  recorded  a  certified 
copy  of  the  decree  of  final  distribution,  and  also  that  he  be  re- 
quired to  collect  the  rents  accruing  from  the  real  estate.  She 
also,  through  her  attorney,  requested  the  court  to  retain  the  com- 
missioner in  office  until  he  could  effect  a  sale  for  which  he  was 
then  negotiating.  The  judge  informed  counsel  that  he  would 
not  do  this.  Immediately  thereafter  the  relatrix  filed  an  affi- 
davit, through  her  attorney,  alleging  that  she  believed,  and  had 
reason  to  believe,  that  she  could  not  have  a  fair  and  impartial 
trial  of  the  proceedings  pending  for  decision  before  Judge  Smith 
by  reason  of  his  bias  and  prejudiccr  On  December  9  she  filed  a 
formal  motion  for  a  transfer  of  the  administration  and  all  fur- 
ther proceedings  to  department  1  of  the  court  to  be  disposed  of 
by  Hon.  J.  M.  Clements,  the  judge  presiding  therein.  Judge 
Smith  declined  to  consider  the  affidavit,  and  signified  hia  inten- 
tion to  retain  jurisdiction  and  make  final  disposition  of  the  ad- 
ministration as  though  the  affidavit  had  not  been  filed.  There- 
upon this  application  was  made  to  this  court  for  mandamus  to 
compel  him  to  recognize  his  disqualification  and  order  the  trans- 
fer to  be  made. 

In  pursuing  the  course  he  did.  Judge  Smith  evidently  pro- 
ceeded upon  the  assumption  that  the  decree  of  distribution  was 
a  final  disposition  of  the  administration  and  that  the  attempt  to 
disqualify  him  came  too  late.  Under  section  6315  of  the 
[1]  Revised  Codes,  as  amended  by  the  Act  approved  March  8, 
1909  (Laws  1909,  p.  161),  the  filing  of  the  affidavit  at  any  time 
prior  to  the  day  set  for  the  trial  of  an  action  or  the  hearing  of  a 
motion  or  proceeding,  ipso  facto  works  a  disqualification  of  the 
judge  against  whom  it  is  directed.  Thereafter  he  is  without 
authority  to  act  further  in  any  judicial  capacity  in  connection 
with  the  action  or  proceeding  in  question,  except  to  arrange  his 
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calendar,  to  regulate  the  order  of  business,  to  order  a  transfer 
to  some  other  court  or  to  call  another  district  judge  to  preside  in 
his  stead.  If  two  or  more  judges  reside  in  the  same  district,  the 
judge  first  called  must  be  the  other,  or  one  of  the  other,  judges 
residing  in  the  same  district  as  the  disqualified  judge ;  otherwise 
a  judge  from  another  district  must  be  called  or  the  action  or 
proceeding  must  be  transferred  to  a  judge  of  another  district. 
Where  the  business  of  the  court  is  distributed  into  departments 
presided  over  by  diflferent  judges,  the  change  of  judge  is  usually 
effected  by  a  transfer  to  another  department.  The  scope  and 
application  of  the  old  statute  (sec.  180,  Code  Civ.  Proc.  1895,  as 
amended  by  Laws  1903  (2d  Extra  Session,  p.  9),  sec.  6315, 
Rev.  Codes)  was  considered  by  this  court  in  State  ex  rel.  Nissler 
V.  Donlan,  32  Mont.  256,  80  Pac.  244.  One  of  the  questions  pre- 
sented in  that  case  was  whether  the  statute  applied  to  probate  pro- 
ceedings. It  was  held  that  it  included  within  its  scope  all  civil 
actions  as  well  as  special  proceedings  of  a  civil  nature,  in  which 
latter  classification  probate  proceedings  are  put  by  the  Codes. 
( See,  aLao,  State  ex  rel.  Carleton  v.  District  Court,  33  Mont.  138, 
8  Ann.  Cas.  752,  82  Pac.  789.)  The  amendatory  Act  did  not 
change  the  scope  of  the  Code  provision  as  construed  in  these 
cases.  The  afSdavit  filed  by  the  relatrix  met  all  the  require- 
ments of  the  statute.  Whether  it  was  effective  to  disqualify 
Judge  Smith  or  not  must  be  determined  by  an  answer  to  the  in- 
quiry: Did  the  decree  of  distribution  make  final  disposition  of 
the  administration  t  If  so,  there  was  nothing  further  to  be 
determined  with  reference  to  which  a  disqualification  could  be 
wrought. 

The  proceeding  for  partition,  either  by  allotment,  assignment 
or  by  sale  and  distribution  of  the  proceeds,  is  authorized  by  the 
Codes  (sees.  7678-7689).  It  becomes  apparent  upon  examina- 
tion of  these  provisions  that  the  purpose  of  the  legislature  in 
enacting  them  was  to  vest  in  the  court,  when  sitting  in  probate, 
the  power  to  partition  among  the  distributees  of  an  estate  en- 
titled to  interests  therein,  real  or  personal  property  owned  in 
severalty  by  the  decedent  in  his  lifetime,  thus  obviating  the 
necessity  for  an  independent  proceeding  brought  after  the  close 
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of  the  administration  to  accomplish  the  same  result.  Under  sec- 
tion 7679  the  petition  may  be  filed  at  any  time  before  the  decree 
of  distribution  is  made,  and  possibly  must  be  so  filed,  but  the 
commissioners  may  not  be  appointed  until  afterward.  While 
[2]  ordinarily  a  decree  of  distribution  is  the  final  disposition 
of  the  administration,  except  the  formal  discharge  of  the  admin- 
istrator, when  the  proceeding  for  partition  has  been  initiated,  the 
decree  of  distribution,  though  final  in  form,  performs  only  the 
office  of  ascertaining  definitely  who  are  entitled  to  the  succession 
and  the  interest  of  each  distributee,  the  vesting  of  title  in  the 
allottees,  the  assignee  or  purchaser,  as  the  case  may  be,  being  left 
in  abeyance  until  the  confirmation  of  the  report  of  the  commis- 
sioners. That  this  is  the  correct  theory  is  made  clear  when  we 
observe  that,  whether  the  final  result  is  accomplished  by  allot- 
ment in  severalty  (sec.  7682,  Rev.  Codes),  or  by  assignment  (sees. 
7683,  7684),  or  by  sale  and  distribution  of  the  proceeds  (sec. 
7685),  the  title  to  the  property  involved  or  the  portions  thereof 
allotted  finally  vests  only  upon  the  confirmation  of  the  report  of 
the  commissioners.  Necessarily,  therefore,  until  the  confirma- 
tion of  the  report  and  the  final  vesting  of  title,  the  administra- 
tion is  still  pending ;  for  it  is  only  because  of  its  pendency  that 
[3]  the  court  can  entertain  the  partition  proceeding  at  alL 
The  power  to  make  partition  is  vested  in  the  court  as  an  inci- 
dent of  the  administration,  the  principal  proceeding.  {Robin- 
son V.  Fair,  128  U.  S.  53,  32  L.  Ed.  415,  9  Sup.  Ct.  Rep.  30.)  In 
a  particular  case  it  might  be  necessary  for  the  court  to  discharge 
the  commissioners  already  appointed  and  appoint  others  in  their 
stead.  In  a  case  in  which  all  the  parties  are  sui  juris,  as  here, 
some  of  them  might  desire  to  abandon  the  partition  proceeding 
and  have  the  estate  distributed  to  them  in  common.  Whether 
this  should  be  permitted  is  to  be  determined  by  the  court  upon 
the  facts  as  they  are  shown  to  exist.  So,  also,  in  any  case,  upon 
application  by  the  administrator  for  his  final  discharge,  a  ques- 
tion may  be  presented  as  to  whether  he  has  observed  the  direc- 
tions contained  in  the  decree  of  distribution.  But  whatever 
exigency  may  arise  from  time  to  time,  until  the  whole  proceeding 
is  disposed  of  by  some  final  action  by  the  judge  releasing  the 
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parties  and  their  property  from  the  control  of  the  court,  juris- 
diction over  it  continues,  and  the  successive  steps  to  be  taken  are 
matters  for  judicial  cognizance  and  determination.  At  any  time 
during  the  course  of  this  administration,  therefore,  it  was  com- 
petent for  relatriz,  one  of  the  parties  in  interest,  to  avail  herself 
of  the  provisions  of  the  statute  in  order  to  disqualify  Judge 
Smith  and  have  her  rights,  whether  substantial  or  not,  deter- 
mined by  another  judge. 

Let  the  writ  issue  as  prayed  for. 

Writ  granted. 

Mr.  Justice  Holloway  concurs. 

Mr.  Justice  Smith,  being  absent,  did  not  hear  the  argument 
and  takes  no  part  in  the  foregoing  decision. 
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(No.  8,105.) 
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[129  Pac.  330.] 

Confronts — Breach — Measure  of  Damages — Agricultural  Lands 
— Market  Value — Evidence — AdTMssibility. 

Contracts — ^Breach — Measure  of  Damages. 

1.  An  attorney  entered  into  an  agreement  with  his  client  under  the 
terms  of  which  he  was  obliged  to  carry  a  controversy  over  the  title  to 
agricultural  lands  through  court  or  bring  about  a  settlement  by  com- 
promise or  arbitration,  aa  compensation  for  which  he  was  to  receive,  at 
the  completion  of  his  services,  twelve  and  a  half  per  cent  of  the  value 
of  the  lands  finally  awarded  to  the  client.  His  efforts  resulted  in  a 
compromise  of  the  parties'  claims.  In  an  action  to  recover  for  services 
thus  performed,  the  court  admitted  evidence  as  to  the  value  of  the  lands 
subsequent  to  the  compromise  and  up  to  the  date  of  the  commencement 
of  the  action  about  two  years  later,  and  instructed  the  jury  that  in 
reaching  a  verdict  they  should  take  into  consideration  the  highest  rea- 
sonable market  value  of  the  lands  thus  shown.  B.eld,  error,  under  sec- 
tion 6048,  Revised  Codes;  the  measure  of  plaintiff's  damages  was 
the  principal  amount  due  at  the  completion  of  the  services,  plus  the 
detriment  proximately  caused  by  defendant's  failure  to  pay,  i,e.,  legal 
interest  for  loss  of  the  use  of  the  money  from  that  time  up  to  the  date 
of  trial. 

46  Mont.- 
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Same. 

2.  The  damages  prescribed  bj  seetion  6048,  Revised  Codes,  for  the 
breach  of  an  obligation  arising  from  contract  must  be  limited  to  sneh 
M  may  fairly  be  supposed  to  have  been  within  the  contemplation  of  the 
parties  when  they  entered  into  it,  and  such  as  might  naturally  be  ex- 
pected to  result  from  its  violation;  in  no  case  is  the  plaintiff  entitled 
to  recover  anything  more  than  he  would  have  received  had  the  contract 
not  been  breached. 

Same — Agricultural  Lands  Platted  for  Town  Lots — Market  Value — ^Evi- 
dence— ^Admissibilitv. 

3.  In  arriving  at  the  market  value  of  lands  by  contract  made  the  basis 
for  calculating  the  compensation  of  an  attorney  for  services  rendered 
in  connection  with  the  acquisition  of  title  thereto,  evidence  of  the  value 
of  a  portion  of  such  lands  which  had  been  platted  and  made  an  addi- 
tion to  a  city,  the  corporate  limits  of  which  they  adjoined,  was  proper^ 
admitted. 

Evidence — Admission  Without  Objection — ^Review. 

4.  The  admissibility  of  evidence  introduced  without  objection  may  not 
be  called  in  question  on  appeal. 

Appe<U  from  Districi  Court,  Custer  County;  Frank  Henry, 
Judge  of  the  Sixth  Judicial  District,  presiding. 

Action  by  George  W.  Myers  against  Henry  Bender.  From 
a  judgment  for  plaintiff  and  an  order  denying  him  a  new  trial, 
defendant  appeals.    Beversed  and  remanded  for  new  trial. 

Mr,  Oeorge  W.  Farr  submitted  a  brief  in  behalf  of  Appellant, 
and  argued  the  cause  orally. 

Under  seetion  6048,  Revised  Codes,  the  amount  which  would 
compensate  the  plaintiff  for  the  detriment  caused  by  the  breach 
of  the  contract  would  be  payment  of  the  amount  which  was 
due  the  plaintiff  at  the  time  of  the  completion  or  fuliSllment 
of  the  contract,  that  was  at  the  time  the  lands  were  conveyed 
from  the  Northern  Pacific  Railway  Company  to  the  defendant 
Bender.  That  then,  we  submit,  would  be  the  time  at  which 
valuation  should  have  been  fixed.  The  section  of  the  Montana 
Code  is  in  effect  the  common-law  rule.  (See  Hayes  v.  Cooley, 
13  N.  D.  204,  100  N.  W.  250.)  A  party  may  not  recover  a 
greater  amount  in  damages  for  the  breach  of  a  contract  than 
he  would  have  gained  by  the  full  performance  thereof  on  both 
sides.  {Hickok  v.  W.  A.  Adams  Co,,  18  S.  D.  14,  25  N.  W.  77.) 
The  rule  of  damages  for  the  breach  of  an  open  and  unrescinded 
agreement  is  the  value  of  the  thing  to  be  given,  for  the  act 
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to  be  done,  at  the  time  when  and  the  place  where  it  was  to  be 
given  or  done.  (Wells  v.  Abemethy,  5  Conn.  222.)  The  dam- 
ages recoverable  for  a  breach  of  contract  are  such  as  may  rea- 
sonably be  considered  to  have  arisen  naturally  from  such  breach, 
or  such  as  may  reasonably  be  supposed  to  have  been  in  the  con- 
templation of  the  parties  at  the  time  they  made  the  contract,  as 
the  probable  result  of  the  breach  of  it.  (MihUls  Mfg.  Co,  v.  Day, 
50  Iowa,  250;  Freeman  v.  Morey,  41  Me.  588.)  In  case  of  un- 
certainty as  to  the  value  of  the  amount  claimed,  the  rule  is  to 
assess  on  the  basis  of  the  lowest  sum.  {Appetd  of  Jones,  62  Pa. 
324.)  The  plaintiff  was  entitled  to  recover  damages  only  to  the 
extent  of  the  injuries  sustained.  Those  injuries  were  the  loss 
of  the  amount  to  which  he  was  entitled  upon  the  breach  of  a 
contract,  that  is,  the  value  of  the  property  involved  at  the  time 
of  the  completion  of  the  services — in  other  words,  the  loss  suf- 
fered or  the  profit  of  which  the  obligee  has  been  deprived. 
(Oauthier  v.  Oreen,  14  La.  Ann.  788.)  In  a  suit  for  violation 
of  a  contract,  the  court  will  not,  for  the  measure  of  the  dam- 
ages, apply  a  rule  which  would  give  plaintiff  a  greater  compen- 
sation for  a  breach  of  the  contract  than  he  would  have  received 
had  it  been  performed.  {Bates  v.  Diamond  Crystal  Salt  Co., 
36  Neb.  900,  55  N.  W.  258.)  In  the  case  at  bar,  if  the  plaintiff 
had  been  paid  as  compensation  for  his  services  at  the  time  at 
which  under  the  contract  he  should  have  been  paid,  there  would 
have  been  no  evidence  in  the  case  upon  which  the  jury  could 
have  predicated  damages  due  the  plaintiff,  in  other  words,  there 
would  have  been  a  total  failure  of  the  evidence  in  this  respect. 

The  plaintiff  would  not  be  entitled  to  recover  anything  more 
than  what  he  would  have  received  had  the  contract  been  per- 
formed by  the  defendant  on  his  part,  assuming  that  it  had 
been  performed.  (Morris  v.  Parhas,  4  Phila.  62.)  In  an  action 
on  a  note  for  a  certain  sum  payable  in  cotton  at  a  certain  price 
per  pound,  the  plaintiff  is  entitled  to  recover  as  damages  for  the 
nondelivery  of  the  cotton  the  market  value  of  the  quantity  of 
cotton  deliverable  under  the  contract  at  the  time  the  same  ought 
to  have  been  delivered.  (Whitsett  v.  Forehand,  79  N.  C.  230.) 
On  failure  to  pay  a  note  payable  in  iron  at  a  certain  place,  the 
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measure  of  damages  is  the  value  of  the  iron  at  the  date  of  the 
note.  {Boss  v.  Carter,  20  Tenn.  (1  Humph.)  415.)  The  meas- 
ure of  damages  for  failure  to  deliver  stock  pursuant  to  con- 
tract is  the  value  of  stock  at  the  time  it  ought  to  have  been  de- 
livered. (Tayloe  v.  Turner,  Fed.  Cas.  No.  13,770,  2  Cranch 
C.  C.  203 ;  Fosdick  v.  Oreen,  1  Cin.  E.  537 ;  Enders  v.  Board  of 
Public  Works,  1  Gratt.  (Va.)  364;  Orange  &  A.  R,  Co.  v.  Fulvey, 
17  Gratt.  (Va.)  366;  Wyman  v.  American  Powder  Co.,  62  Mass. 
(8  Gush.)  168;  Eastman  B.  B.  Co.  v.  Benedict,  76  Mass.  (10 
Gray)  212.)  Where  a  payment  of  $2,500,  to  be  made  "by  a  trans- 
fer of  stock  to  the  amount  of  the  par  value  of  said  sum,"  the  par 
value  of  the  stock  being  $100  per  share,  was  not  made  at  the  time 
appointed,  and  the  stock  subsequently  fell  to  five  dollars  a  share, 
the  measure  of  damages  was  held  to  be  the  value  of  twenty-five 
shares  of  the  stock  at  the  time  appointed  for  payment,  with 
interest  thereon  to  the  time  of  recovery.  {Alexander  y.  Web- 
ster  {Macauley  Admrs.),  6  Md.  359.) 

Messrs.  Donald  Campbell,  and  Fred.  H.  Hathhom,  for  Re- 
spondent, submitted  a  brief;  Mr.  Campbell  argued  the  cause 
orally. 

By  the  terms  of  the  contract  itself  the  appellant  and  re- 
spondent have  fixed  and  determined  the  measure  of  damage  in 
the  event  of  a  breach  of  such  contract,  namely,  twelve  and  one- 
half  per  cent  of  the  market  value  of  the  land  in  question  at 
the  time  of  such  breach.  It  would  therefore  follow  that  the 
only  question  to  be  determined  in  the  event  of  such  breach  would 
be.  What  was  such  market  value  and  how  should  the  market 
value  be  computed  and  estimated?  '* Market  value"  is  a  term 
that  has  a  fixed  and  definite  meaning.  It  is  the  fair  value 
of  the  property  as  between  one  who  desires  to  purchase  and  one 
who  desires  to  sell.  (Palmar  v.  Penobscot  Lumber  Assn.,  90 
Me.  193,  38  Atl.  108 ;  Sharpe  v.  United  States,  112  Fed.  893,  50 
C.  C.  A.  597,  57  L.  R.  A.  932 ;  Esch  v.  Chicago,  M.  &  St.  P.  By. 
Co.,  72  Wis.  229,  39  N.  W.  129 ;  Ligare  v.  Chicago,  M.  dk  N.  B. 
Co.,  166  111.  249,  46  N.  E.  803;  Lawrence  v.  City  of  Boston,  119 
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Mass.  126;  Little  Rock  Junction  By.  Co.  v.  Woodruf,  49  Ark. 
381,  4  Am.  St.  Rep.  51,  5  S.  W.  792;  Boom  Co.  v.  Patter- 
son, 98  U.  S.  403,  25  L.  Ed.  206.)  We  know  of  no  different 
principle  or  rale  for  the  fixing  and  establishing  of  the  market 
price  in  a  sait  upon  a  contract  for  the  payment  of  the  yalue  of 
certain  land  after  the  performance  of  certain  conditions  prece- 
dent than  in  a  suit  for  the  condemnation  of  land  by  a  public 
service  corporation,  and  it  seeios  to  us  that  the  rules  laid  down 
for  the  fixing  of  market  price  in  condemnation  proceedings  are, 
upon  principle,  applicable  to  the  case  at  bar. 

Lewis,  in  the  second  edition  of  his  work  on  Eminent  Domain, 
section  479,  lays  down  the  following  rules:  "The  market  value 
of  property  includes  its  value  for  any  use  to  which  it  may  be 
put.  If,  by  reason  of  its  surroundings,  or  its  natural  advantages, 
or  its  artificial  improvements,  or  its  intrinsic  character,  it  is 
peculiarly  adapted  to  some  particular  use,  all  the  circumstances 
which  make  up  this  adaptability  may  be  shown,  and  the  fact 
of  such  adaptation  may  be  taken  into  consideration  in  esti- 
mating the  compensation.*'  (See  Montana  By.  Co.  v.  Warren, 
6  Mont  275,  12  Pac.  641 ;  Northern  Pac.  etc.  By.  Co.  v.  Forhis, 
15  Mont.  452,  48  Am.  St.  Rep.  692,  39  Pac.  571 ;  Sweeny  v.  Monr 
tana  Central  By.  Co.,  25  Mont.  543,  65  Pac.  912.) 

That  this  rule  is  the  same  in  other  classes  of  cases  than  those 
that  involve  the  condemnation  of  land  will  be  seen  by  an  ex- 
amination of  the  case  of  Dady  v.  Condit,  209  111.  488,  70  N.  E. 
1088,  which  case  involved  the  breach  of  a  contract  for  the  sale 
of  real  estate. 

Appellant's  assignment  of  error  No.  17  relates  to  the  admis- 
sion in  evidence  of  plaintiff's  exhibit  3,  which  is  a  paragraph 
of  the  former's  answer  in  an  action  brought  against  him  by 
the  Chicago,  Milwaukee  and  Puget  Sound  Railway  Company. 
The  answer  was  signed  and  sworn  to  by  the  appellant.  It  was 
filed  subsequent  to  the  11th  day  of  September,  1906,  and  prior 
to  the  12th  day  of  January,  1907.  It  constitutes  a  sworn  state- 
ment of  appellant  as  to  the  value  of  the  land  at  the  time  the 
answer  was  filed,  and  we  submit  that  this  time  was  approxi- 
mately the  date  or  period  of  time  which  counsel  for  appellant 
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strenuously  contends  should  be  taken  as  the  date  or  period  of 
time  when  the  value  of  the  land  should  be  fixed.  -The  land 
referred  to  in  this  answer  was  a  portion  of  the  lands  which 
respondent  contends  were  obtained  for  appellant  through  the 
efforts  and  services  of  respondent.  The  record  further  dis- 
closes that  the  value  of  this  land  did  not  decrease  from  the  time 
of  the  incoming  of  the  Milwaukee  road  until  the  12th  day  of 
January,  1907,  but,  if  anything,  increased  in  value.  Exhibit  3 
constituted  a  declaration  against  interest  on  the  part  of  ap- 
pellant, and  we  submit  that  its  admission  in  evidence  was  en- 
tirely proper.  Counsel  for  appellant  in  his  brief  says:  "The 
admissibility  of  such  testimony  has  been  questioned  by  many 
authorities,  and  it  has  repeatedly  been  held  inadmissible,  and 
we  believe  that  it  was  error  for  the  court  to  so  admit  the  evi- 
dence." But  we  fail  to  find  any  citation  of  these  authorities. 
Exhibit  3  was  an  extrajudicial  admission  made  in  one  case  and 
could  properly  be  used  against  him  in  another.  {Humphrey 
V.  Stage  Co.,  115  Minn.  18,  131  N.  W.  498;  Radclyffe  v.  Barton, 
161  Mass.  327,  37  N.  B.  373 ;  Paxton  v.  State,  60  Neb.  763,  84 
N.  W.  254;  Boulder  &  W.  22.  Bitch  Co.  v.  Bitch  etc.  Co.,  36 
Colo.  455,  86  Pac.  101 ;  Land  Co.  v.  Roy(A,  140  Iowa,  381,  118 
N.  W.  426 ;  Bergman  v.  Solomon,  143  Ky.  581,  136  S.  W.  1010 ; 
Seligman  v.  Oreif  (Tex.  Civ.  App.),  109  S.  W.  214;  Parsons  v. 
Copeland,  33  Me.  370,  54  Am.  Dec.  628;  Warfield  v.  Lindell, 
30  Mo.  272,  77  Am.  Dec.  614 ;  Wilson  v.  Phoenix  Powder  Mfg. 
Co.,  40  W.  Va.  413,  52  Am.  St.  Rep.  890,  21  S.  E.  1035 ;  Every 
V.  Rains,  84  Kan.  560,  115  Pac.  114 ;  Taft  v.  Little,  178  N.  Y. 
127,  70  N.  E.  211;  Oreif  v.  Seligman  (Tex.  Civ.  App.),  82  S.  W. 
533.) 

MR.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 
the  court. 

Plaintiff  brought  this  action  on  April  8,*  1908,  to  recover  a 
judgment  for  services  as  an  attorney  and  counselor  at  law,  ren- 
dered to  the  defendant  in  an  action  in  the  United  States  district 
court,  at  Helena,  Montana,  in  which  the  defendant  was  plaintiff 
and  the  Northern  Pacific  Railway  Company  and  others  were 
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defendants.  The  purpose  of  that  action  was  to  obtain  a  decree 
declaring  the  railway  company  a  trustee  of  the  title  to  lands 
hereinafter  described,  lying  within  the  limits  of  the  federal 
grant  originally  made  to  the  Northern  Pacific  Railroad  Com- 
pany, for  the  benefit  of  the  defendant  herein,  he  claiming  that 
he  had  made  settlement  upon  them,  and  filed  his  declaratory 
statement  prior  to  the  definite  location  of  the  line  of  the  railway, 
and  that  the  patent  under  which  it  then  held  the  entire  section, 
which  included  the  lands  embraced  in  his  settlement,  had  been 
issued  to  it  by  the  federal  authorities  in  violation  of  his  right 
as  a  settler.  At  the  time  the  action  was  brought  it  was  verbally 
agreed  that  the  plaintiff  should  receive  as  his  compensation  $150 
in  cash  and  twelve  and  one-half  per  cent  of  the  value  of  any 
lands  recovered  in  the  action  or  to  which  title  should  be  secured 
by  suit,  compromise,  arbitration  or  otherwise.  Subsequently 
the  agreement  was  reduced  to  writing  and  signed  by  the  parties. 
The  writing  bears  date  January  16,  1906,  the  action  being  then 
about  to  be  determined  by  compromise  agreement.  Omitting 
formal  parts,  it  reads  as  follows : 

"The  said  G.  W.  Myers  agrees  to  use  due  diligence  in  prose- 
cuting said  suit  to  a  final  determination  in  said  court  or  by 
compromise  settlement  out  of  court ;  and  it  is  agreed  and  under- 
stood by  both  parties  hereto  that  the  said  G.  W.  Myers  is  to  be 
paid  for  enich  legal  services  by  said  Henry  Bender  the  sum  of 
$150  cash,  and  is  to  be  further  paid  by  the  said  Henry  Bender 
twelve  and  one-half  per  cent  of  all  the  land  and  money  recovered 
either  by  suit  or  by  compromise  in  said  case,  this  contract  in*- 
cludes  all  of  plaintiff's  claims  known  as  D.  S.  No.  3621,  com- 
prising the  west  one-half  of  the  southwest  one-fourth,  and  the 
southeast  one-fourth  of  the  southwest  one-fourth,  and  lot  Four 
of  Section  27  in  Township  8  North  of  Range  47  East,  containing 
133  and  36-100  acres,  intending  hereby  that  said  G.  W.  Myers 
is  to  be  paid  for  such  legal  services  the  said  sum  of  $150,  and 
twelve  and  one-half  per  cent  of  the  value  of  all  the  land  and 
money  so  recovered  either  by  suit,  compromise  or  arbitration 
or  otherwise  in  any  manner  whatsoever;  and  should  land  other 
than  the  above  described  be  obtained  or  recovered  by  said  suit, 
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compromise  or  arbitration  then  the  said  Q.  W.  Myers  is  to 
further  receive  for  such  legal  services  twelve  and  one-half  per 
cent  of  the  value  of  all  such  land  so  obtained  or  recovered  and 
it  is  understood  and  agreed  by  both  parties  hereto  that  the 
valuation  to  be  placed  upon  any  part  of  the  claim  known  as  D.  S. 
No.  3621  that  may  be  recovered  is  not  to  be  less  than  $75.00 
per  acre,  and  further  the  said  Henry  Bender  agrees  to  pay  all 
expenses  connected  with  said  suit.  It  is  further  agreed  to 
and  understood  that  the  said  $150  is  to  be  paid  before  the  ter- 
mination of  said  case  and  if  not  so  paid  before  termination  or 
settlement  of  said  case  then  to  be  paid  out  of  any  money  or 
land  so  obtained  or  recovered  at  the  time  of  settlement  of  the 
said  case." 

On  February  17,  1906,  an  agreement  was  reached  between 
Bender  and  the  railway  company,  its  codefendants  being  its 
grantees  of  a  part  of  the  lands  in  controversy,  and  one  of  its 
purposes  in  defending  the  action  being  to  protect  them  as  such. 
By  the  terms  of  the  compromise  Bender  agreed  to  waive  his  claim 
to  the  south  half  of  the  southwest  quarter  of  section  27,  by 
executing  and  delivering  to  the  company  a  quitclaim  deed,  and 
to  dismiss  the  action.  The  railway  company  on  its  part  agreed 
to  quitclaim  to  the  United  States  the  northwest  quarter  of  the 
southwest  quarter  and  lot  4  of  said  section  27,  containing  53.36 
acres,  and  to  convey  to  Bender  by  warranty  deed  lot  3  and  that 
portion  of  lot  2  lying  south  of  a  line  extending  east  and  west 
across  this  lot  at  a  distance  of  fifty  rods  south  from  the  north 
line  of  the  section  and  parallel  therewith,  and  containing  34.02 
acres.  The  railway  company  also  agreed  to  pay  to  Bender  $2,000 
in  cash.  The  purpose  of  the  quitclaim  by  the  railway  company 
to  the  United  States  was  to  enable  Bender  to  secure  a  patent  to 
the  53.36  acres  directly  from  the  United  States,  under  the  pro- 
visions of  the  Act  of  Congress  approved  July  1,  1898  (30  Stats, 
at  Large,  p.  597).  The  agreement  was  executed,  with  the  result 
that  Bender  became  vested  with  title  to  the  34.02  acres  by  deed 
from  the  railway  company  dated  June  14,  1906,  and  to  53.36 
acres  by  homestead  patent  from  the  United  States  dated  De- 
cember 5,  1907. 
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The  complaint  alleges,  in  substance,  that  the  plaintiff  fully 
performed  the  services  required  by  the  contract,  and  that  they 
resulted  in  securing  to  the  defendant  title  to  lands  to  the  extent 
of  87.38  acres,  together  with  $2,000  in  cash;  that  these  lands 
were  at  the  date  of  the  compromise,  and  ever  since  have  been, 
of  the  value  of  $75,000;  that  under  the  terms  of  the  contract 
plaintiff  became  entitled  to  receive  from  the  defendant  the 
sum  of  $9,375  in  addition  to  the  sum  of  $150,  which  he  was  en- 
titled to  receive  in  any  event,  or  a  gross  sum  of  $9,525,  and 
that  no  part  of  this  has  been  paid,  except  the  sum  of  $916.50, 
leaving  a  balance  of  $8,609.40,  which  the  defendant  has  failed 
and  refused  to  pay,  though  demand  has  heretofore  been  made 
for  payment.  Judgment  is  demanded  for  this  amount  with 
interest  at  eight  per  cent  per  annum  from  January  12,  1907, 
the  date  at  which  demand  was  made.  The  controversy  at  the 
trial  was  as  to  the  value  of  the  lands  acquired  by  the  com- 
promise settlement,  and  hence  as  to  whether  plaintiff  was  en- 
titled to  recovery  in  any  amount,  the  defendant  insisting  that 
inasmuch  as  title  to  the  53.36  acres  was  obtained  by  patent  di- 
rectly from  the  United  States,  they  constituted  no  part  of  the 
recovery  had  in  the  action,  and  that  the  evidence  as  to  them 
should  be  excluded.  The  court  held  that  under  the  terms  of 
the  contract  the  plaintiff  was  entitled  to  twelve  and  one-half 
per  cent  of  the  value  of  all  the  lands  obtained  through  the 
services  rendered  by  him  in  connection  with  the  settlement, 
whether  title  was  obtained  directly  from  the  railway  company 
or  not.  Evidence  was  also  admitted,  over  defendant's  objection, 
as  to  such  value  at  any  time  subsequent  to  the  date  at  which 
the  compromise  was  reached  and  up  to  the  date  of  the  com- 
mencement of  the  action;  and  the  jury  were  instructed  that  in 
determining  the  amount,  if  any,  which  they  should  find  the  plain- 
tiff entitled  to  recover,  they  should  take  into  consideration  the 
highest  reasonable  market  value  of  the  lands  shown  by  the  evi- 
dence, at  any  time  from  the  completion  by  the  plaintiff  of  his 
services  under  the  contract  until  the  commencement  of  the  ac- 
tion. The  jury  found  for  the  plaintiff  and  awarded  him  dam- 
ages in  the  sum  of  $2,244.    Judgment  was  entered  accordingly. 
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The  defendant  has  appealed  from  the  judgment  and  an  order 
denying  his  motion  for  a  new  trial. 

The  brief  of  counsel  contains  many  assignments  of  error 
upon  specifi.c  rulings  made  during  the  progress  of  the  trial. 
It  will  not  be  necessary  to  notice  them  in  detail.  The  prin- 
cipal questions  submitted  for  decision  are  whether  the  court 
correctly  construed  the  agreement^  and  whether  the  rule  adopted 
for  the  ascertainment  of  damages,  as  indicated  by  the  admission 
of  the  evidence  referred  to  and  the  instruction  submitted  to  the 
jury,  is  the  one  applicable  to  this  case. 

The  plaintiff  and  the  defendant  both  stated  that  the  writ- 
ing contains  the  terms  of  their  agreement  as  it  was  originally 
made.  The  intention  is  expressed  that  the  plaintiff  should, 
in  addition  to  the  cash  payment,  receive  twelve  and  one-half 
per  cent  of  the  value  of  all  lands  to  which  the  defendant  should 
secure  title  at  the  final  outcome  of  the  action ;  for  the  language 
employed  is  '*  intending  hereby  that  said  Q.  W.  Myers  is  to  be 
paid  for  such  legal  services  the  said  sum  of  $150,  and  twelve 
and  one-half  per  cent  of  the  value  of  all  the  land  and  money 
so  recovered  either  by  suit,  compromise  or  arbitration  or  other- 
wise in  any  manner  whatsoever.''    This  language  clearly  indi- 

■ 

cates  that  the  parties  intended  to  make  all  the  lands  obtained 
by  the  defendant,  in  connection  with  this  action,  from  whatever 
sources  the  title  might  be  derived,  together  with  any  amount  of 
money  paid  to  him,  the  basis  upon  which  his  contingent  com- 
pensation should  be  calculated.  The  court's  construction  of  the 
agreement  was  therefore  correct. 

The  very  purpose  of  the  action  was  to  have  determined 
Bender's  right  to  the  area  covered  by  his  settlement.  When 
the  parties  came  to  arrange  their  compromise,  Bender  might 
have  taken  a  conveyance  of  the  53.36  acres  directly  from  the 
railway  company ;  for  it  held  title  under  patent  from  the  United 
States.  Instead  of  pursuing  this  course,  for  some  unexplained 
reason  of  his  own  he  preferred,  as  the  evidence  shows,  to  obtain 
title  directly  from  the  United  States.  That  he  accomplished 
this  result  by  requiring  the  railway  company  to  relinquish  its 
title  under  the  provisions  of  the  statute  so  as  to  put  him  in  posi- 
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tion  to  obtain  recognition  of  his  settlement  right  by  the  au- 
thorities of  the  land  department  and  the  issuance  of  patent  di- 
rectly to  himself,  did  not  render  these  lands  any  less  a  part 
of  the  recovery  in  the  action.  It  was  not  the  intention  that 
the  plaintiff  should  have  any  interest  in  the  lands  recovered, 
for  though  it  is  recited  in  the  agreement  that  the  plaintiff 
"is  to  be  further  paid  by  the  said  Henry  Bender  twelve  and  one- 
half  per  cent  of  all  the  land  and  money  recovered/'  the  clause 
immediately  following  this  and  quoted  above  expresses  in  ex- 
plicit terms  that  the  intention  was  that,  aside  from*  the  $150 
in  cash  to  be  paid  in  any  event,  the  amount  of  the  additional 
compensation  was  made  contingent  upon  the  money  value  of  the 
recovery  and  was  to  be  payable  in  money.  It  is  equally  clear, 
from  the  last  clause  of  the  agreement,  that  whatever  amount 
[1]  plaintiff  became  entitled  to  receive,  he  was  entitled  to  re- 
ceive it  wh«n  his  services  had  been  completed.  These  were  com- 
pleted when  the  compromise  agreement  was  effected ;  for  he  did 
not,  under  the  terms  of  the  agreement,  assume  the  obligation  to 
perform  any  other  service  than  to  secure  a  settlement  of  the 
controversy  over  the  title,  and  this  was  accomplished  by  the  sign- 
ing of  the  compromise  agreement.  The  result  of  it  was  that  the 
defendant,  so  far  as  plaintiff  was  concerned,  became  the  owner 
of  the  lands  in  controversy,  though  he  received  formal  convey- 
ances at  times  subsequent  to  the  time  at  which  it  was  signed  by 
the  parties.  The  basis  upon  which  his  percentage  was  to  be 
calculated  was,  therefore,  the  value  at  that  time  of  the  lands 
recovered  with  the  cash  payment  added.  The  obligation  of 
the  defendant  to  pay  then  became  absolute,  the  amount  to  be 
paid  to  be  determined  by  the  reasonable  market  value  of  the 
recovery  at  that  time,  subject  only  to  the  condition  that  the  value 
of  the  53.36  acres,  for  which  patent  was  thereafter  to  be  obtained, 
should  not  be  fixed  at  less  than  $75  per  acre.  The  failure  of 
the  defendant  to  pay  the  amount  which  thus  became  due  was 
a  breach  of  his  obligation  to  discharge  the  contract  by  payment. 
''For  the  breach  of  an  obligation  arising  from  contract,  the 
measure  of  damages,  except  where  otherwise  expressly  provided 
by  this  Code,  is  the  amount  which  will  compensate  the  party 
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aggrieved  for  all  the  detriment  proximately  caused  thereby,  or 
which  in  the  ordinary  course  of  things  would  be  likely  to  result 
therefrom."  (Rev.  Codes,  sec.  6048.)  If  the  defendant  had 
made  full  payment  upon  the  completion  of  plaintiff's  services, 
he  would  have  fully  performed  his  contract.  Since  he  did  not 
make  such  payment,  he  is  to  be  held  to  compensate  plaintiff  for 
the  detriment  "proximately  caused"  by  the  delay.  "In  the 
ordinary  course  of  things,"  the  only  detriment  which  could 
result  to  him  was  the  loss  by  plaintiff  of  the  use  of  the  money. 
Therefore,  full  compensation  for  the  detriment  thus  caused  is 
to  be  measured  by  the  principal  amount  due,  together  with  in- 
terest at  the  legal  rate  up  to  the  date  of  trial,  allowing,  of  course, 
credit  for  such  payments  as  have  been  made,  at  their  respective 
dates.  The  court  was  therefore  in  error  in  admitting  evidence 
to  show  the  value  of  the  recovered  lands  at  any  time  subse- 
quent to  the  date  of  the  compromise  agreement  and  in  directing 
the  jury  to  consider  it  in  ascertaining  the  basis  for  calculating 
the  amount  plaintiff  was  entitled  to  recover.  It  is  true  the  com* 
plaint  alleges  a  demand  on  January  12,  1907,  and  the  prayer  is 
for  the  balance  due  with  interest  from  that  date.  Except  in  so 
far  as  by  this  allegation  the  plaintiff  shortened  the  time  during 
which  he  was  legally  entitled  to  interest  and  to  this  extent 
diminished  the  amount  which  he  would  otherwise  have  been  en- 
titled to  recover,  the  case  should  have  been  submitted  to  the  jury 
upon  the  theory  we  have  indicated.  The  statute  embodies  the 
[2]  common-law  rule,  and  the  authorities  generally  agree  that 
the  damages  recoverable  in  such  cases  must  be  limited  to  such 
as  may  fairly  be  supposed  to  have  been  within  the  contempla- 
tion of  the  parties  when  they  entered  into  the  contract,  and  such 
as  might  naturally  be  expected  to  result  from  its  violation.  In 
no  case  is  the  plaintiff  entitled  to  recover  anything  more  than 
he  would  have  received  had  the  contract  been'  performed  by  the 
defendant  on  his  part,  assuming  that  it  had  been  performed. 
{O'Keefe  v.  Dyer,  20  Mont.  477,  52  Pac.  196;  Oriffin  v.  Colver, 
16  N.  T.  489,  69  Am.  Dec.  718 ;  Hayes  v.  Cooley,  13  N.  D.  204, 
100  N.  W.  250 ;  Bates  v.  Diamond  Crystal  Salt  Co.,  36  Neb.  900, 
55  N.  W.  258  i  Mihills  Mfg.  Co.  v.  Day  Bros.,  50  loAva,  250;  WelU 
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V.  Abemethy,  5  Conn.  222 ;  Hickock  v,  Adams  Co,,  18  S.  D.  14, 
25  N.  W.  77;  Ross  v.  Carter,  20  Tenn.  415;  Marr's  Admr.  v. 
Prather,  3  Met.  (Ky.)  196;  -Alexander  v.  Webster  {Maca^ley 
Admrs.),  6  Md.  359;  1  Sutherland  on  Damages,  sec.  50.)  Be- 
cause  of  the  error  in  this  behalf,  the  defendant  must  be  awarded 
a  new  trial. 

The  Bender  lands  adjoin  the  corporate  limits  of  Miles  City. 
It  appears  that  after  the  title  was  secured  by  Bender  a  part 
[3]  of  the  lands  were  platted  and  mad«  an  addition  to  the  city. 
The  lots  were  then  put  upon  the  market  for  sale.  Evidence 
was  introduced  tending  to  show  the  value  of  this  portion  of 
the  lands  for  city  lot  purposes.  It  is  argued  that  the  court 
[4]  erred  in  admitting  it.  A  sufficient  answer  to  this  conten- 
tion is  that  the  evidence  went  in  without  objection  on  the 
ground  now  urged;  but  the  objection,  if  made,  would  properly 
have  been  overruled.  The  competency  of  such  evidence  to  es- 
tablish market  value  of  land  was  considered  by  the  supreme 
court  of  the  territory  in  the  early  case  of  Montarta  By,  Co.  v. 
Warren,  6  Mont.  275,  12  Pac.  641.  In  that  case  the  court  said : 
**  Respondent  was  allowed  to  prove  the  value  of  the  land  for  town 
lot  purposes.  He  had  the  right  to  do  so,  whether  he  had  built 
upon  it  or  not.  As  we  have  seen,  the  question  is  not  as  to 
what  use  the  land  had  been  put.  The  owner  has  a  right  to 
obtain  the  market  value  of  the  land,  based  upon  its  availability 
for  the  most  valuable  purposes  for  which  it  can  be  used,  whether 
or  not  he  so  used  it."  The  rule  thus  stated  has  since  been 
recognized  and  followed  by  this  court.  {Northern  Pac.  etc.  By. 
Co.  V.  Forbis,  15  Mont.  452,  48  Am.  St.  Rep.  692,  39  Pac.  571 ; 
Sweeney  v.  Montana  Central  By,  Co,,  25  Mont.  543,  65  Pac.  912.) 

The  contention  is  made  that  the  evidence  is  insufficient  to  sus- 
tain the  verdict.  We  shall  not  undertake  to  examine  it  in  detail. 
Very  little  of  it  tends  to  establish  definitely  the  value  of  any 
portion  of  the  lands  in  controversy  at  or  within  a  year  subse- 
quent to  the  date  of  the  compromise  agreement.  We  shall  not 
presume  that  the  plaintiff  on  another  trial  will  not  be  able  to 
show  that  their  value  at  that  time  was  such  as  to  warrant  the 
jury  in  awarding  him  a  substantial  amount. 
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The  judgment  and  order  are  reversed  and  the  cause  is  re- 
manded for  a  new  triaL 

Reversed  and  remanded^ 

Mb.  Justice  Holloway  concurs. 

< 

Mr.  Justice  Sanneb^  being  disqualified,  did  not  hear  the 
argument^  and  takes  no  part  in  the  foregoing  decision. 


BAIBDEN,  Appellant  t;.  HEDBICK,  Bgspokdent. 

(No.  3,160.) 
(Submitted  January  6,  1913.    Decided  January  20, 1913.) 

[129  Pac.  498.] 

Chattel  Mortgages — Conditional  Sales — Security — Tender — In- 
structions— Issues — Determination,  as  of  'Wh€^t  Date — De- 
livery— Special  Interrogatories. 

Chattel  Mortgage — Pledge — ^Possession. 

1.  While  the  lien  of  a  pledge  is  dependent  upon  possesuon,  a  chattel 
mortgage  is  valid,  even  though  the  mortgagor  retains  possession  of  the 
mortgaged  property. 

Same— Conditional  Sale — ^Intention  of  Parties. 

2.  A  bill  of  sale  with  an  option  to  repurchase  may  amount  to  a  chattel 
mortgage  or  to  a  conditional  sale,  dependent  upon  the  surrounding  cir- 
cnmstanoes,  including  the  intention  of  the  parties. 

Same — ^Bill  of  Sale — When  Considered  Security  Only. 

3.  Where,  in  a  claim  and  delivery  action  to  recover  the  possession  of 
certain  horses,  a  bill  of  sale  for  which,  with  an  option  in  him  to  re- 
purchase, had  been  given  by  defendant,  the  evidence  disclosed  that  the 
transaction  in  its  inception  had  for  its  purpose  a  loan;  that  defendant 
was  in  financial  straits  at  the  time;  that  the  price  therein  named  was 
grossly  inade(^uate;  and  other  circumstances  indicative  of  the  purpose 
that  the  question  of  security  was  in  the  minds  of  the  parties  when  the 
paper  was  executed  and  delivered, — the  jury  properly  found  that  a 
chattel  mortgage  and  not  a  conditional  sale  was  intended. 

Same— Oral  Evidence — Interpretation  of  Instruments. 

4.  Oral  evidence  which  tended  to  place  the  trial  court  in  the  position 
of  the  parties  to  a  bill  of  sale  whose  language  it  was  called  upon  to 
interpret  was  not  objectionable  as  oontra£cting  or  varying  the  terms 
of  the  writing. 

Same — Tender — ^When  Unnecessary. 

5.  One  who  asserted  that  a  transfer  of  personal  property  was  to  seenre 
a  loan  was  not  obliged  to  make  a  tender  of  the  amount  thus  secured^ 


i 
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where  his  opponent  denied  the  existence  of  a  debt  bnt  claimed  that  the 
transaction  was  a  sale. 

Instructions — Befusal — Harmless  Error. 

6.  The  refusal  of  an  instruction  upon  a  matter  decided  by  the  jury 
in  appellant's  favor,  if  error,  was  harmless. 

Issues — ^Determination  as  of  What  Date. 

7.  In  the  absence  of  supplemental  pleadings,  all  issues  must  be  de- 
termined as  of  the  date  of  the  commencement  of  the  action. 

Personal  Property — Delivery — Question  of  Fact. 

8.  Whether  the  act  of  defendant  in  delivering  property  to  a  railroad 
company  for  shipment  and  the  naming  of  plaintiff  in  the  bill  of  lading 
as  consignor  and  consignee  constituted  a  delivery  depended  upon  the 
intention  of  the  parties  at  the  time;  the  question  held  properly  sub- 
mitted to  the  jury. 

Trial — Special  Interrogatories — Submission — Commendation  of  Practice. 

9.  The  submission  of  special  interrogatories  to  the  jury  is  a  matter 
addressed  to  the  sound,  legal  discretion  of  the  trial  court;  the  observance 
of  the  practice,  rather  than  constituting  error,  held  promotive  of  justice. 

Appeal  from  District  Court,  Custer  County;  Sydney  Banner, 
Judge. 

Action  by  William  Bairden  against  W.  A.  Hedrick.  Judg- 
ment for  defendant,  and  plaintiff  appeals  from  it  and  an  order 
denying  him  a  new  trial.    Affirmed. 

Messrs.  Loud  it  Campbell,  for  Appellant,  submitted  a  brief, 
and  Mr.  Donald  Campbell  argued  the  cause  orally. 

It  is  our  contention  that  the  bill  of  sale  constituted  an  exe- 
cuted sale,  and  by  it  the  title  passed  from  the  vendor  to  the 
vendee.  "When  the  terms  of  sale  are  agreed  upon  and  the 
bargain  is  struck,  and  everything  that  the  seller  has  to  do  with 
the  goods  is  complete,  the  contract  of  sale  becomes  absolute  as 
between  the  parties,  without  actual  payment  or  delivery." 
(2  Kent's  Commentaries,  sec.  492;  Hatch  v.  Standard  Oil  Co., 
100  U.  S.  124,  25  L.  Ed.  554 ;  Leonard  v.  Davis,  66  U.  S.  476, 
17  L.  Ed.  222.)  In  the  lower  court  we  contended,  as  we  do 
here,  that  the  transaction  between  appellant  and  respondent 
constituted  a  conditional  sale.  Chancellor  Kent,  in  speaking  of 
contracts  of  sale  reserving  to  the  seller  the  right  to  repurchase 
the  goods  upon  terms  agreed  upon,  says:  **Such  defeasible  pur- 
chases, though  narrowly  watched,  are  valid,  and  to  be  taken 
strictly  as  independent  dealings  between  strangers;  and  the 
time  limited  for  the  repurchase  must  be  precisely  observed  or 
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the  vendor's  right  to  reclaim  his  property  will  be  lost.'*  And 
again:  **The  case  of  sale  with  an  agreement  for  a  repurchase 
within  a  given  time  is  totally  distinct  and  not  applicable  to 
mortgages."  (4  Kent's  Commentaries,  144.)  The  rule  so  an- 
nounced has  been  favorably  commented  upon  and  adopted  by 
Mechem  in  his  work  on  Sales  and  by  many  courts  of  recognized 
ability  and  high  standing.  (See  Mechem  on  Sales,  sec.  689; 
Beck  V.  Blue,  42  Ala.  32,  94  Am.  Dec.  630 ;  Slowey  v.  McMur- 
ray,  27  Mo.  113,  72  Am.  Dec.  251;  Conway  v.  Alexander,  7 
Cranch,  218,  3  L.  Ed.  321;  Parish  v.  Gates,  29  Ala.  254;  Camp 
V.  Thompson,  25  Minn.  175 ;  Morris  v.  Angle,  42  Cal.  236 ;  Yas- 
ser V.  Yasser,  23  Miss.  184;  Brown  v.  Dewey,  2  Barb.  (N.  Y.) 
28;  Holmes  v.  Qrmt,  8  Paige  (N.  T.),  243;  Cowell  v.  Craig,  79 
Fed.  685 ;  Bridges  v.  Under,  60  Iowa,  190,  14  N.  W.  217 ;  Lee 
V.  Kilburn,  69  Mass.  594 ;  Stryker  v.  Hershy,  38  Ark.  264 ;  Mason 
V.  Moody,  26  Miss.  184.)  A  sale  reserving  to  the  seller  the 
right  to  repurchase  is  not  a  mortgage,  especially  when  there  is 
no  debt  to  be  secured  and  no  obligation  to  repay;  if,  however, 
there  is  a  right  reserved  by  the  buyer  to  demand  and  enforce 
repayment,  the  transaction  is  not  a  sale,  but  in  the  nature  of  a 
mortgage.  (35  Cyc.  39.)  It  may  be  laid  down  as  a  general 
rule  that  where  the  relation  of  debtor  and  creditor  remains,  and 
a  debt  still  subsists,  the  transaction  is  a  mortgage;  but  if  the 
debt  be  extinguished  by  the  agreement  of  the  parties  by  the 
execution  of  the  conveyance,  and  the  grantor  has  the  privilege 
of  refunding  and  to  entitle  himself  to  the  reconveyance  thereby, 
it  is  a  conditional  sale.  {Hoopes  v.  Bailey,  28  Miss.  329;  Brew- 
ster V.  Baker,  20  Barb.  (N.  Y.)  364;  Locke  v.  Palmer,  26  Ala. 
312;  Fla>gg  v.  Mann,  31  Mass.  467.)  Under  these  authorities, 
as  well  as  in  all  other  cases  which  we  have  examined,  the  courts 
hold  that  the  relation  of  debtor  and  creditor  must  exist,  and 
there  must  be  a  subsisting  deFt,  in  order  to  justify  the  court  in 
holding  the  transaction  to  be  a  mortgage. 

By  an  examination  of  the  case  of  Flagg  v.  Mann,  supra,  it  will 
be  seen  that  the  reasoning  employed  in  reaching  the  decision  is 
equally  applicable  to  the  facts  of  this  case,  in  determining 
whether  the  transaction  between  the  parties  was  a  mortgage  or 
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a  sale,  with  a  contract  for  a  repurchase  upon  strict  terms. 
There,  as  here,  respondent  proposed  that  appellant  should  lend 
the  money  and  take  the  property  as  security,  but  he  declined. 
According  to  the  language  of  the  instruments  and  the  testimony 
on  the  part  of  appellant,  he  refused  to  lend  the  money,  but  pro- 
posed to  purchase  the  property  outright  and  to  make  a  contract 
to  resell  upon  terms. 

Mr.  George  W.  Farr  submitted  a  brief  in  behalf  of  Respond- 
ent, and  argued  the  cause  orally. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  is  an  action  in  claim  and  delivery  brought  by  the  appel- 
lant, who  was  plaintiff  in  the  district  court,  to  recover  posses- 
sion of  twenty-six  head  of  horses  or  their  value,  alleged  to  be 
$1,900.  The  complaint  is  brief  and  in  the  form  usually  em- 
ployed where  the  plaintiff  makes  claim  of  absolute  ownership. 
The  answer  denies  ownership  or  right  of  possession  in  plaintiff, 
and  then  sets  forth  that  defendant  is  the  owner  of  the  prop- 
erty and  has  been  such  continuously  since  prior  to  March  1, 
1909 ;  that  on  the  last-mentioned  date  he  executed  and  delivered 
to  the  plaintiff  a  bill  of  sale  for  the  property  in  controversy,  and 
contemporaneously  therewith  he  and  plaintiff  executed  an  agree- 
ment, by  the  terms  of  which  defendant  was  given  the  option  to 
repurchase  the  property  upon  paying  to  plaintiff  $1,281.25,  with 

interest  from  March  1,  1909,  at  the  rate  of per  cent  per 

annum,  and  also  the  expenses  necessarily  incurred  in  caring  for 
the  property.  The  contract  provides  for  shipping  the  horses 
to  North  Dakota,  and  further  provides  that  defendant  should 

have days  after  the  horses  reached  their  destination  in 

North  Dakota  within  which  to  make  payment  of  the  repurchase 
price.  It  is  further  alleged  that  on  March  1,  1909,  defendant 
borrowed  from  the  plaintiff  $1,281.25,  and  that  it  was  to  secure 
such  loan  that  the  bill  of  sale  and  contract  to  repurchase  were 
made;  that  possession  of  the  property  was  retained  by  the  de- 
fendant; that  by  mistake  the  contract  recited  that  the  horses 

46  Mont.- 
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were  to  be  shipped  to  North  Dakota,  whereag  it  was  intended 
that  they  should  be  shipped  to  Baker,  in  eastern  Montana.  It 
is  alleged  that  the  horses  were  shipped  to  Baker  in  the  name  of 
plaintiff  as  consignor  to  himself  as  consignee;  that  the  defend- 
ant paid  all  the  charges  and  expenses;  that  at  Baker  he  took 
possession  of  the  horses  and  retained  sole  control  thereafter ;  that 
it  was  mutually  understood  between  plaintiff  and  defendant  that 
defendant  was  to  have  a  reasonable  time  after  the  horses  reached 
Baker,  within  which  to  discharge  the  debt  These  aflSnnative 
allegations  were  put  in  issue  by  reply.  Upon  the  trial  eight 
special  interrogatories  were  submitted  to  and  answered  by  the 
jury.  A  general  verdict  in  favor  of  defendant  was  also  re- 
turned. From  a  judgment  in  favor  of  defendant  and  from  an 
order  denying  plaintiff  a  new  trial  these  appeals  are  prosecuted. 

1.  The  principal  question  raised  by  the  pleadings  is  whether  the 
transactions  between  plaintiff  and  defendant  on  March  1,  1909, 
amounted  to  a  mortgage  or  a  conditional  sale.  There  are  not  in- 
volved any  rights  of  creditors  or  subsequent  purchasers  or  en- 
cumbrancers, and  the  questions  at  issue  are  to  be  determined  as 
between  the  parties  to  the  original  proceedings  alone. 

While  the  lien  of  a  pledge  is  dependent  upon  possession,  the 
[1]  same  rule  is  not  applicable  to  a  chattel  mortgage.  As 
between  the  parties  to  it,  the  chattel  mortgage  is  valid  even 
though  the  mortgagor  retains  possession.  The  provisions  of  sec- 
tions 5757  to  5773,  Revised  Codes,  are  for  the  protection  of  cred- 
itors and  subsequent  purchasers  and  encumbrancers  in  good  faith 
for  value.  That  a  bill  of  sale,  absolute  on  its  face,  may  be  in 
fact  a  chattel  mortgage  is  recognized  by  our  Codes  (Rev.  Codes, 
sec.  5768)  and  by  the  authorities  generally;  and  so  likewise  a 
[2]  bill  of  sale  with  an  agreement  to  repurchase  may  amount 
to  a  chattel  mortgage  or  to  a  conditional  sale,  dependent  upon 
the  surrounding  circumstances,  including  the  intention  of  the 
parties.  (Mechem  on  Sales,  sec.  688.)  But  the  subject  has  so 
recently  received  the  attention  of  this  court  that  an  extended 
examination  of  it  is  now  unnecessary.  In  Murray  v.  Buite-Moni- 
tor  T.  Min,  Co.,  41  Mont.  449,  110  Pap.  497,  112  Pac.  1132,  we 
considered  the  subject  at  great  length.    The  controversy  there 
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[8]  was  whether  certain  transactions  amounted  to  a  conditional 
sale  or  a  pledge;  but  aside  from  the  one  element  of  possession, 
the  rales  applicable  in  that  controyersy  are  equally  applicable 
here:  (1)  The  transaction  in  this  instance  in  its  inception  had 
for  its  purpose  a  loan  and  not  a  sale.  There  is  not  any  conflict 
in  the  evidence  that  Hedridc's  original  application  was  for  a 
loan,  to  be  secured  by  a  chattel  mortgage  upon  these  horses. 
That  application  was  made  to  George  May,  who  furnished  to 
this  plaintiff  the  money  which  was  turned  over  to  the  defendant. 
(2)  Hedrick  was  in  financial  distress  at  the  time  of  the  transac- 
tions of  March  1, 1909.  A  bank  in  Missoula  held  a  chattel  mort- 
gage upon  these  horses.  Hedrick  desired  to  remove  the  horses 
from  the  Bitter  Boot  valley  to  eastern  Montana,  but  was  not 
able  to  do  so  on  account  of  the  encumbrance  then  on  them. 
These  facts  were  known  to  the  plaintiff  and  to  May,  as  disclosed 
by  their  own  testimony.  (3)  The  price  ($1,281.25)  which  plain- 
tiff claims  he  paid  for  the  horses  was  grossly  inadequate  accord- 
ing to  his  own  pleadings  and  the  testimony  of  his  witnesses. 
Within  less  than  sixty  days  after  March  1  he  alleged  that  these 
horses  were  worth  $1,900,  and  his  witnesses  place  a  consider- 
ably higher  valuation  upon  them  than  that  amount.  (4)  The 
fact  that  the  bill  of  sale  was  accompanied  by  an  option  to  the 
defendant  to  repurchase  is  strongly  indicative  that  a  mortgage 
was  intended.  The  foregoing  circumstances  were  considered  at 
length  in  Murray  v.  Butie-Monitor  T.  Min.  Co.,  above,  and  a 
reference  to  the  decision  in  that  case  sufSces.  But  in  addition 
there  is  present  in  this  record  further  evidence  in  support  of  de- 
fendant's theory  that  a  mortgage  was  intended.  (5)  Neither 
the  plaintiff  nor  May,  who  furnished  the  money  to  him,  took  into 
consideration  the  value  of  the  property  at  the  time  of  the  trans- 
actions of  March  1,  but  only  considered  the  amount  of  money 
necessary  to  discharge  the  defendant's  indebtedness  to  the  Mis- 
soula bank.  (6)  The  plaintiff  did  not  have  any  money  with 
which  to  purchase  these  horses,  and  there  is  not  anything  in  the 
evidence  to  indicate  that  he  contemplated  embarking  in  the  horse 
business,  but  rather  the  contrary  appears  to  be  the  fact.  The 
negotiations  started  between  defendant  and  May,  and  May  fur- 
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nished  the  money  which  the  plaintiff  turned  over  to  this  de- 
fendant. (7)  There  is  evidence — ^which  the  jury  apparently 
believed — ^that  the  plaintiff  offered  to  assign  the  bill  of  sale  to 
one  Herman  and  told  Herman  that  he  (plaintiff)  was  working 
for  an  outfit  that  had  a  mortgage  on  these  horses,  and  that  he 
was  present  to  see  that  the  debt  was  collected ;  that  plaintiff  fur- 
ther inquired  of  the  cashier  of  the  Baker  State  Bank  whether 
defendant  had  made  preparations  for  the  money  'Ho  pay  off  the 
debt  on  the  horses^"  and  said  that  he  was  down  there  in  the 
interest  of  May  brothers.  This  evidence  was  properly  admitted 
as  indicating  the  construction  which  the  plaintiff  himself  put 
upon  the  instruments  under  consideration.  Whether  the  trans- 
actions between  these  parties  were  intended  to  constitute  a  sale 
or  merely  security  for  a  loan  was  properly  submitted  to  the  jury, 
and  by  special  finding  No.  3  the  jury  found  that  the  parties  in- 
tended them  to  constitute  ''security  for  a  loan." 

2.  Complaint  is  made  that  oral  evidence  was  admitted  which, 
[4]  it  is  said,  tends  to  contradict  or  vary  the  terms  of  the  writ- 
ings, but  with  this  we  do  not  agree.  The  admission  of  the  evi- 
dence in  question  was  fully  warranted  by  the  provisions  of 
sections  7876  and  7877,  Revised  Codes.  It  tended  to  place  the 
trial  court  in  the  position  of  the  parties  whose  language  was  to 
be  interpreted. 

3.  Complaint  is  also  made  that  the  trial  court  permitted  too 
wide  a  latitude  in  the  cross-examination  of  plaintiff  and  his  wit- 
nesses ;  but  with  this  we  do  not  agree.  The  examination  was  well 
within  the  limits  prescribed  in  State  v.  Bodgers,  40  Mont.  248, 
106  Pac.  3,  State  v.  Howard,  30  Mont.  518,  77  Pac.  50,  State  v. 
Barrett,  43  Mont.  502, 117  Pac.  895,  and  Enuckey  v.  Butte  Eleo 
trie  By.  Co.,  45  Mont.  106,  122  Pac.  280. 

4.  It  was  not  necessary  for  the  defendant  to  prove  a  tender. 
The  plaintiff  in  his  reply  having  denied  the  existence  of  a  debt, 
[6]  it  would  have  been  an  idle  ceremony  to  make  a  tender  of 
the  amount  which  defendant  claims  is  only  a  debt.  (Christian- 
sen V.  Aldrich,  30  Mont.  446,  76  Pac  1007 ;  Finlen  y.  Heime,  32 
Mont.  354,  80  Pac.  918;  Long  v.  Needham,  37  Mont.  408,  96  Paa 
731.) 
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5.  According  to  the  defendant's  theory,  the  debt  secured  by 
the  mortgage  upon  these  horses  did  not  become  due  until  June 
X,  1909.  PlaintiflE  commenced  this  action  on  April  22,  1909. 
[6]  In  answer  to  special  interrogatory  No.  4  the  jury  found 
according  to  defendant's  contention,  and  it  follows,  therefore, 
that  if  there  was  any  error  in  the  refusal  of  the  trial  court  to 
give  plaintiff's  requested  instruction  No.  7,  the  error  was  with- 
out prejudice. 

6.  And  it  was  not  error  for  the  court  to  refuse  plaintiff's  re- 
quested instruction  15.  In  the  absence  of  supplemental  plead- 
[7]  ings,  all  issues  are  to  be  determined  as  of  the  date  of  the 
commencement  of  the  action.     (21  Bncy.  of  PI.  &  Pr.  9.) 

7.  Likewise  no  prejudice  resulted  to  the  plaintiff  from  the 
failure  of  the  trial  court  to  give  his  offered  instruction  18 ;  for 
by  special  finding  No.  1  the  jury  found  according  to  plaintiff's 
theory  as  outlined  in  that  offered  instruction. 

8.  Error  is  predicated  upon  the  refusal  of  the  trial  court  to 
give  plaintiff's  offered  instruction  No.  10,  to  the  effect  that 
[8]  delivery  of  the  horses  to  the  railway  company  at  Stevens- 
ville  and  the  designation  of  plaintiff  as  consignor  and  consignee 
in  the  bill  of  lading  constituted  a  delivery  of  the  horses  to  the 
plaintiff  by  defendant,  as  a  matter  of  law.  We  are  not  able  to 
agree  with  counsel  for  appellant.  We  think  the  court  properly 
submitted  the  question  to  the  jury,  and  the  jury  found  that  there 
never  was  a  delivery  of  the  property  to  the  plaintiff.  Whether 
the  acts  mentioned  constituted  a  delivery  depended  upon  the  in- 
tention of  the  parties  at  the  time.  In  Webster  v.  Sherman,  33 
Mont.  448,  84  Pac.  878,  this  court  said:  *'No  particular  act  or 
formal  ceremony  is  necessary  to  make  a  delivery  in  law.  Any 
act  done,  coupled  with  the  intent  to  change  the  ownership,  which 
has  the  effect  to  transfer  the  dominion  over  the  thing  sold  to 
the  buyer,  is  a  delivery." 

9.  Fault  is  found  with  the  action  of  the  trial  court  in  submit- 
ting special  interrogatories  to  the  jury.  Whether  special  inter- 
[9]  rogatories  shall  be  submitted  in  a  given  case  is  a  question 
addressed  to  the  sound,  legal  discretion  of  the  trial  court  (Bev. 
Codes^  sec.  6758 1  Hollingsworth  v.  Davis-Daly  E,  C,  Co,,  88  Mont. 
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143 j. 99  Pae.  142;  Poor  v.  Madison  River  Power  Co.,  41  Mont. 
236,  108  Pae.  645) ;  and  in  the  absence  of  any  showing  of  an 
abnse  of  sach  discretion,  the  action  of  the  trial  court  will  not  be 
disturbed.  However,  the  practice  observed  by  the  trial  court 
in  this  instance  has  been  commended  by  this  court,  {O'Meara  ▼. 
McDermott,  40  Mont.  38,  104  Pae  1049),  and  we  are  satisfied 
that  if  the  same  practice  was  observed  more  generally,  justice 
would  be  promoted  thereby. 

We  have  examined  every  error  assigned  but  have  treated  only 
those  which  appear  to  us  most  important.  We  do  not  find  any 
reversible  error  in  the  record,  and  the  judgment  and  order  are 
affirmed. 

Affirmedm 

Mb.  Chiep  Justigb  Bbantly  concurred. 

Mb.  Justigb  Sanneb,  being  disqualified,  did  not  hear  the  argu- 
ment and  takes  no  part  in  the  foregoing  decision. 


LACKMAN,  Appellant,  v.  SIMPSON  bt  al.,  Bbspondehts. 

(No.  3,167.) 
(Submitted  January  8,  1913.    Decided  January  21,  1918.); 

[129  Pae.  32S.] 

Contracts  —  Nonperformance — Defenses  —  Acceptance — Waiver 
— Part  Payment — Pleading  and  Proof. 

Nonsuit — Eridence — ^How  Viewed. 

1.  On  motion  for  nonsuit,  the  trial  court  must  view  the  evidence  in  the 
light  most  favorable  to  the  plaintiff  and  assume  that  it  proves  what- 
ever it  tends  to  prove. 

Contracts — ^Nonperformance — ^Defenses — ^Acceptance — ^Evidence. 

2.  In  an  action  to  recover  a  balance  due  for  work  and  labor  perf6rmed 
in  the  cultivation  of  sugar-beets  under  a  contract  which  provided,  inier 
aZta,  that  defendants  should  be  the  exclusive  judges  of  the  efficiency 
of  the  work,  and  that  payment  should  be  made  in  four  installments, 
beginning  with  the  completion  of  the  seeding  of  the  beets  and  ending 
with  the  harvesting  thereof,  the  granting  of  a  nonsuit  'Md  error,  where 
the  evidence  showed  that  plaintiff  had  made  out  a  prima  facie  ease  of 
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acceptance  bj  defendants  who,  tbough  present  at  all  times  during  its 
performance,  had  paid  three  of  the  four  installments  without  objecting  ^ 
to  the  manner  in  which  the  work  had  been  done,  and  whose  only  reason  * 
for  refusing  to  pay  the  balance  due  was  based  upon  alleged  shortcom- 
ing in  work  done  prior  to  the  date  the  third  payment  has  been  made. 

Same — ^Part  Payment — Waiver. 

3.  Part  payment  with  full  knowledge  of  the  facts  tends  to  prore  a 
waiver  of  any  defects  in  the  performance  of  a  contract. 

8ame — ^Waiver — Pleading — Evidence — ^Admissibility. 

4.  Though  a  waiver  and  acceptance,  like  estoppel,  are  affirmative  de- 
fenses which  must  be  pleaded,  still  where  evidence  of  either  is  admitted 
without  objection,  it  will  be  given  the  same  consideration  as  though 
warranted  by  the  pleading  of  the  party  offering  the  evidence. 

Appeal  from  District  Court,  Carbon  County;  Sydney  Fox, 
Judge. 

Action  by  Henry  Ladanan  against  Edgar  Simpson  and  others, 
partners,  doing  business  under  the  firm  name  of  Simpson 
Brothers.  From  a  judgment  in  favor  of  defendants  and  an 
order  denying  him  a  new  trial,  plaintiff  appeals.  Reversed  and 
remanded. 

Mr.  W.  L.  A,  Calder,  for  Appellant,  submitted  a  brief  and 
argued  the  cause  orally. 

Plaintiff  having  offered  evidence  that  he  performed  all  the 
work  agreed  by  him  to  be  performed,  and  that  defendants  saw 
the  work  done  and  made  the  payments  as  they  became  due  under 
the  contract,  and  that  they  received  the  full  benefits  of  plainti^'s 
work,  and  nothing  having  been  brought  out  in  the  cross-examina- 
tion contradicting  said  evidence,  under  the  pleadings  he  made  a 
prima  facie  case.  It  was  not  incumbent  upon  him,  under  such 
showings,  to  prove  that  the  work  was  done  according  to  the  rules 
of  husbandry  practiced  in  the  neighborhood,  that  being  a  matter 
of  defense.  (Katz  v.  Bedford,  77  Cal.  319,  1  L.  R.  A.  826,  19 
Pac.  523;  Bailey  v.  Knight  (Tex.  App.),  17  S.  W.  1062;  Duplex 
Safety  Boiler  Co.  v.  Garden,  101  N.  T.  387,  54  Am.  Rep.  709, 
4  N.  E.  749 ;  Mobile  Electric  Lighting  Co.  v.  Elder,  115  Ala.  138, 
21  South.  983 ;  Hoyle  v.  Stellwagen,  28  Ind.  App.  681,  63  N.  E.  ♦ 
780;  ScUiess  v.  Grand  Rapids,  131  Mich.  52,  90  N.  W.  700; 
Elizabeth  v.  Fitzgerald,  114  Fed.  547,  52  C.  C.  A.  321;  Pope 
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Iron  etc.  Co.  v.  Best,  14  Mo.  App.  502 ;  Keeler  v.  Clifford,  165 
•  m.  544,  46  N.  E.  248 ;  Beinhauer  v.  Oleason,  15  N.  T.  St.  Rep. 
227,  48  Hun,  614;  Stone  v.  Cohen,  4  App.  Div.  175,  38  N.  Y. 
Supp.  755;  Dobbins  v.  Edmunds,  18  Mo.  App.  307;  Fishback 
V.  Van  Dusen,  33  Minn.  Ill,  22  N.  W.  244;  Monroe  Waterworks 
Co,  V.  City  of  Monroe,  110  Wis.  11,  85  N.  W.  685 ;  Studer  v. 
Bleistein,  115  N.  Y.  316,  5  L.  R.  A.  702,  22  N.  E.  245 ;  Dicfcin- 
son  V.  Norwegian  Plow  Co.,  101  Wis.  157,  76  N.  W.  1108.)  In 
Bailey  v.  Knight,  supra,  plaintiff  contracted  to  cut  and  stack 
lumber  for  the  defendant  at  two  dollars  per  thousand,  but  dur- 
ing a  large  part  of  the  time  defendants  kept  an  agent  at  the 
mill,  who  received  the  lumber  without  stacking.  Held,  that  this 
was  a  waiver  of  the  requirements,  and  plaintiff  could  recover  on 
the  contract  without  showing  that  they  had  stacked  the  re- 
mainder of  the  lumber. 

Mr.  John  C.  Skinner,  for  Respondents,  submitted  a  brief  and 
argued  the  cause  orally. 

A  party  who  sues  on  a  special  contract  to  recover  compensation 
alleged  to  be  due  on  its  performance  must  show  performance  on 
his  part,  the  burden  of  proof  being  on  the  plaintiff.  (9  Cyc. 
759;  Simonton  v.  Kelly,  1  Mont.  363.)  The  general  rule  un- 
doubtedly is,  in  all  ciEwes  where  services  are  performed  on  a 
special  contract,  that  the  party  claiming  payment  therefor  must 
prove  substantial  performance  or  a  waiver.  So  far  as  a  waiver 
or  acceptance  of  the  work  is  concerned,  in  this  case  it  was  incum- 
bent upon  plaintiff  to  set  forth  in  his  complaint  specific  allega- 
tions to  the  effect  that  defendants  had  accepted  the  contract 
work  and  had  waived  performance.  (4  Ency.  of  PI.  &  Pr.  630, 
631.)  '*If  the  plaintiff  intends  to  rely  on  facts  which  show  a 
waiver  of  performance  on  the  part  of  the  defendant,  he  must 
plead  such  facts.  He  cannot  plead  performance  and  recover 
on  proof  of  waiver  of  performance."  {Simonton  v.  Kelly, 
supra.)  In  this  case  the  plaintiff  alleged  that  plaintiff  per- 
formed all  of  the  conditions  and  agreements  of  said  contract  by 
him  agreed  to  be  performed  and  according  to  the  intent  and 
requirements  thereof.    The  answer  of  the  defendants  denied  the 
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allegation  of  the  complaint,  and  by  so  doing  placed  the  burden 
of  proof  of  the  material  allegations  of  the  complaint  upon  the 
plaintiff.  There  is  no  allegation  of  waiver  or  acceptance  in  vthe 
complaint  nor  in  the  reply  showing  waiver  or  acceptance.  Even 
if  the  reply  can  be  construed  to  contain  allegations  with  refer- 
ence to  a  waiver  or  acceptance,  our  supreme  court  has  held  that 
allegations  in  a  reply  cannot  aid  the  complaint.  {Thornton  v. 
Kaufman,  35  Mont.  181,  88  Pac.  796;  Manuel  v.  Turner,  36 
Mont.  512,  93  Pac.  808.) 

The  provision  in  the  contract  that  the  work  should  be  done  in 
a  good  and  farmerlike  manner,  and  according  to  the  rules  of 
husbandry  practiced  in  the  neighborhood,  reference  being  had  to 
the  nature  of  the  crop,  is  a  material  condition  and  agreement. 
In  fact,  it  is  a  provision  usually  inserted  in  contracts  for  beet 
culture,  farm  leases,  etc.  The  words  are  plain  and  simple  of 
interpretation,  and  as  used  in  this  contract,  mean  that  the  work 
should  be  done  as  a  skilled  workman  or  farmer  would  do  it;  just 
as  the  phrase  '4n  a  good  and  workmanlike  manner,"  commonly 
used  in  building  contracts,  means  that  the  work  should  be  done 
as  a  skilled  workman  would  do  it.  (Fitzgerald  v.  Laporte,  64 
Ark.  34,  40  S.  W.  261.) 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  action  was  brought  to  recover  $760,  alleged  to  be  a  bal- 
ance due  for  work  and  labor  performed  by  the  plaintiff  for  the 
defendants  under  a  written  contract.  The  contract  is  made  a 
part  of  the  complaint.  It  discloses  that  the  defendants,  who 
own  a  ranch  in  Big  Horn  county,  Wyoming,  employed  the  plain- 
tiff to  prepare  ibe  ground,  seed,  cultivate  and  harvest  sugar- 
beets  on  forty-two  and  a  half  acres  of  their  lands,  during  the 
season  of  1909.  The  defendants  were  to  furnish  the  seed,  tools, 
work  stock  and  feed,  and  the  plaintiff  was  to  perform  the  labor. 
It  was  left  optional  with  the  defendants  whether  the  plaintiff 
should  be  required  to  top  any  or  all  of  the  beets.  The  contract 
specifies  somewhat  in  detail  the  character  of  work  required  of 
the  plaintiff,  but  it  also  contains  these  provisions:  (1)  That  the 
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work  shall  be  done  'Mn  a  good  and  farmerlike  manner  and 
according  to  the  rules  of  husbandry  practiced  in  the  neighbor- 
hood, reference  being  had  to  the  nature  of  the  crop";  and  (2), 
''said  first  parties  [defendants]  shall  be  the  exclusive  judges  of 
the  eflSciency  of  the  work  to  be  performed  by  the  second  party 
[plaintiff]  herein."  The  defendants  agreed  to  pay  the  plain- 
tiff $35  per  acre  for  beets  which  were  topped,  and  $31  for  those 
not  topped.  Plaintiff  alleges  that  he  fully  performed  the  con- 
tract in  all  things  by  him  to  be  performed;  that  he  topped  the 
beets  from  twenty  acres,  and  at  defendants'  request  did  not  top 
the  remainder;  that  defendants  paid  him  $637.50  and  refused 
to  pay  him  the  balance.  The  answer  of  the  defendants  admits 
the  execution  of  the  contract;  that  at  their  request  plaintiff 
topped  only  twenty  acres  of  the  beets;  that  they  paid  plaintiff 
$637.50,  and  that  they  refused  to  pay  him  anything  more.  They 
deny  that  plaintiff  performed  the  contract  according  to  its  terms, 
and  further  deny  that  there  is  anything  due  to  him.  They 
plead  a  counterclaim  for  damages,  and  therein  allege  that  plain- 
tiff '*so  negligently  cultivated,  tilled,  blocked,  weeded  and  irri- 
gated said  crop,  and  neglected  and  delayed  the  necessary  labor 
thereon  until  said  crop  was  not  tilled  or  matured  in  season,  thereby 
causing  a  partial  failure  in  said  crop  of  more  than  one  hundred 
eighty  tons,  which  defendants  would  have  otherwise  harvested 
and  received  the  benefit  thereof  to  their  damage  in  the  sum  of 
eight  hundred  and  ten  dollars."  The  affirmative  allegations  of 
the  answer  were  put  in  issue  by  reply.  The  cause  was  brought 
to  trial  before  the  court  sitting  with  a  jury,  and  plaintiff  intro- 
duced evidence  tending  to  show  performance  of  the  contract  on 
his  part,  and  other  evidence  to  which  reference  will  be  made 
hereafter.  At  the  close  of  plaintiff's  case  the  trial  court  directed 
a  nonsuit,  and  it  is  from  the  judgment  entered  in  favor  of  the 
defendants  and  from  an  order  denying  him  a  new  trial  that 
plaintiff  has  appealed. 

Since  the  cause  must  be  remanded  for  a  new  trial,  we  shall  not 
discuss  the  evidence  in  detail.  In  passing,  we  may  say  we  are 
inclined  to  the  opinion  that  the  evidence  is  sufficient  to  make 
out  a  prima  facie  case  of  performance  according  to  the  terms 
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of  the  contract,  but  whether  or  not  that  be  so  is  not  of  conse- 
quence now. 

The  contract  provides  that  plaintiff  shall  be  paid  for  his  work 
as  follows :  Five  dollars  per  acre  when  the  beets  are  seeded ;  five 
dollars  per  acre  when  the  beets  are  thinned  and  ready  to  be  irri- 
gated ;  five  dollars  per  acre  when  the  beets  are  ready  to  be  dug ; 
and  the  balance  when  the  beets  are  harvested  and  plaintiff  had 
fully  performed  all  the  conditions  of  the  contract  by  him  to  be 
performed.  Without  objection  plaintiff  introduced  evidence  to 
the  effect  that  defendants  were  present  at  all  times  while  the 
work  was  in  progress ;  that  they  observed  the  work  done  by  the 
plaintiff  and  the  manner  of  its  performance ;  that  they  made  no 
objection  whatever  to  it  and  without  objection  made  payment 
of  each  of  the  first  three  installments  substantially  as  it  became 
due  under  the  contract ;  and  that  it  was  only  after  plaintiff  had 
completed  all  of  his  work  under  the  contract  that  defendants 
refused  to  make  final  payment,  and  then  only  on  the  ground  that 
plaintiff  had  not  thinned  the  beets  early  enough  in  the  thinning 
season.  Under  the  terms  of  the  contract  the  beets  were  to  be 
thinned  before  they  were  irrigated  and  before  the  second  pay- 
ment to  the  plaintiff  became  due. 

Upon  the  motion  for  nonsuit  the  trial  court  was  required  to 
[1]  view  the  evidence  in  the  light  most  favorable  to  the  plain- 
tiff, and  to  assume  that  it  proved  whatever  it  tended  to  prove. 
This  rule  has  been  stated  so  often  by  this  court  that  it  may  now 
be  treated  as  elementary.  (Stewart  v.  Stone  dc  Webster  E.  Co., 
44  Mont.  160,  119  Pac.  568,  and  cases  cited.)  Considered  in 
the  light  of  the  rule  just  mentioned,  and  it  is  not  open  to  doubt 
that  plaintiff  made  out  a  prima  facie  case  upon  either  of  two 
theories:  (1)  Acceptance  of  his  work  by  the  defendants,  after 
they  had  passed  judgment  upon  it  or,  in  other  words,  a  deter- 
mination by  defendants  that  plaintiff  had  performed  the  work 
according  to  the  terms  of  the  contract  and  to  their  satisfaction 
as  to  its  efficiency,  or  (2)  a  waiver  by  the  defendants  of  any 
want  of,  or  defect  in,  performance  of  the  terms  of  the  contract 
on  the  plaintiff's  part 
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1.  It  is  to  be  observed  that  by  the  terms  of  the  contract  these 
defendants  reserved  to  themselves  the  right  to*  be  ^Hhe  exclnsive 
[2]  judges  of  the  cflSciency  of  the  work''  which  plaintiff  was 
required  to  do  under  the  contract.  When  the  seeding  was  com- 
pleted and  defendants  were  called  upon  to  make  the  first  pay- 
ment, they  might  have  objected  to  the  manner  in  which  the 
plaintiff  had  prepared  the  ground  or  planted  the  seed,  but  with 
full  knowledge  of  the  facts  they  made  the  first  payment  and  by 
their  act  gave  evidence  that  they  accepted  the  work  done  up  to 
that  point;  in  other  words,  this  evidence  tended  to  show  that 
they  had  exercised  the  judgment  which  they  had  a  right  to  exer- 
cise, and,  by  paying  for  the  work  up  to  that  point,  were  satisfied 
with  the  manner  of  its  performance.  So,  likewise,  when  the 
beets  were  thinned  and  ready  to  be  irrigated,  and  the  second 
payment  was  due,  defendants  might  have  objected  to  the  work 
done;  but  with  knowledge  of  the  facts  they  made  the  second 
payment  and  again  gave  evidence  that  in  their  judgment  the 
work  had  been  performed  according  to  the  terms  of  the  con- 
tract as  interpreted  by  them.  And  so,  likewise,  when  the  beets 
were  ready  to  be  harvested  and  the  third  payment  was  due,  the 
defendants  might  have  raised  the  question  that  plaintiff  had  not 
performed  the  work  since  the  second  payment  was  made,  at 
least,  according  to  the  terms  of  the  contract;  but  with  knowl- 
edge of  the  facts  they  made  the  third  payment  and  again  evi- 
denced the  acceptance  of  the  work  as  done  according  to  the 
contract  and  in  a  manner  satisfactory  to  them.  Since  their  only 
contention  now  is  that  plaintiff  failed  in  the  performance  of  the 
contract  with  relation  to  work  done,  or  which  should  have  been 
done,  prior  to  the  time  the  third  payment  became  due,  and  since 
the  evidence  tends  to  show  acceptance  of  all  the  work  prior  to 
that  date,  plaintiff  was  entitled  to  have  his  case  submitted  to 
the  jury  and  determined  on  the  merits. 

2.  That  part  payment  with  full  knowledge  of  the  facts  tends 
[3]  to  prove  a  waiver  of  any  defects  in  the  performance,  the 
authorities  are  all  agreed.  (Johnson  v.  Gallatin  Valley  Milling 
Co.,  38  Mont.  83,  98  Pac.  883 ;  Monroe  WaierworJcs  Co.  v.  City 
of  Monroe,  110  Wis.  11,  85  N.  W.  685;  Koftz  v.  Bedford,  77  Cal. 
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319,  1  L.  R.  A.  826,  19  Pac.  523 ;  California  Southern  Hotel  Co. 
V.  Callender,  94  Cal.  120,  28  Am.  St.  Rep.  99,  29  Pac.  859; 
Phillips  dk  Colby  Construction  Co.  v.  Seymour,  91  U.  S.  646,  23 
L.  Ed.  341.) 

But  counsel  for  respondents  contends  in  his  brief  that  the 
question  of  waiver  was  not  before  the  court,  for  the  reason  that 
waiver  was  not  pleaded;  and  the  same  objection  to  the  d-efense 
of  acceptance  might  be  interposed.  It  is  true  that  either  of 
[4]  these  defenses,  like  estoppel,  is  an  aflfirmative  one  which 
must  be  pleaded.  This  is  the  general  rule ;  but  the  rule  is  equally 
well  settled  in  this  state  that  where  evidence,  which  might  have 
been  excluded  as  not  tending  to  reflect  upon  any  issue  made 
by  the  pleadings,  has  been  admitted  without  objection,  it  will 
be  given  the  same  consideration  as  though  fully  warranted  by 
the  pleading  of  the  party  offering  the  evidence,  or,  in  other 
words,  the  pleading  will  be  treated  as  if  it  had  been  amended 
to  admit  the  introduction  of  the  evidence.  {Archer  v.  Chicago 
M.  &  St,  P.  Ey,  Co.,  41  Mont.  56,  137  Am.  St.  Rep.  692,  108  Pac 
571;  O'Brien  v.  CorrorRock  Island  Min.  Co,,  40  Mont.  212,  105 
Pac.  724;  Capital  Lumber  Co.  v.  Barth,  33  Mont.  94,  81  Pac. 
994.)  Applying  the  rule  just  announced,  and  the  error  of  the 
trial  court  in  granting  a  nonsuit  is  apparent. 

We  are  not  to  be  understood,  however,  as  holding  that  part 
payment  with  full  knowledge  of  the  alleged  defects  constituted 
either  acceptance  or  waiver,  as  a  matter  of  law.  Our  language 
is  to  be  understood  in  view  of  the  rule  stated  above ;  that  on  the 
motion  for  a  nonsuit  the  evidence  will  be  deemed  to  prove  what- 
ever it  tends  to  prove.  The  evidence  of  part  payment  with 
knowledge  was  competent,  and  should  have  gone  to  the  jury  as 
tending  to  prove  either  acceptance  or  waiver.  {Hattin  v.  Chase, 
88  Me.  237,  33  Atl.  989.) 

The  judgment  and  order  are  reversed  and  the  cause  is  re- 
manded  for  a  new  triaL 

Reversed  and  remanded^ 

Mb.  Chief  Justice  Bbantly  and  Mr.  Justice  Sakner  concur. 
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PENWELL,  Respondent,  t;.  FLIGKINOEB  bt  al.,  ApFSLLAKia 

(No.  3,186.) 
(Bubmitied  Januarj  8,  1913.    Deeided  Januarj  81,  1918.) 

[129  Pftc.  823.] 

Payment  of  Debt  by  Other  Than  Debtar^^Extinguishment — Sub* 
sequent  Assignment — Effect. 

Pajment  of  Debt  by  Other  Than  Debtor — ^Effect  M  to  Creditor. 

1.  Pajment  of  a  debt  bj  one  who,  thoueh  under  no  legal  obligatioii  to 
diseharge  it,  did  bo,  without  authorization,  subsequent  ratiilcatioB  or 
promise  to  repay  by  the  debtor,  and  in  the  absence  of  any  assignment 
of  the  demand  from  the  creditor  to  such  person  at  the  time  of  payment 
or  an  understanding  that  it  should  be  assigned  or  kept  on  foot  for  his 
benefit,  extinguished  the  debt  as  to  the  creditor. 

Same — Subsequent  Assignment — Effect. 

2.  A  creditor  whose  demand  against  another  had  been  extingoished 
by  the  voluntary  payment  thereof  by  a  third  person  had  not  any  claim 
based  thereon  which  he  could  assign;  hence  such  person  took  nothing 
by  virtue  of  a  written  assignment  thereof,  exeeute'd  five  months  after 
payment  and  four  months  after  commencement  of  suit  to  recover 
thereon,  which  gave  him  a  cause  of  action  against  the  debtor. 

Payment — Failure  to  Plead — Evidence — ^Availability  to  Defendant. 

3.  Where  the  fact  of  payment  was  disclosed  in  the  evidence,  though 
not  pleaded  by  the  defendants  in  an  action  to  recover  under  an  assign- 
ment, the  defense  was  as  available  to  them  as  if  it  had  been  speciall/ 
pleaded. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  /.  Jf. 
Clements,  Judge. 

AonoN  by  Lewis  Penwell  against  C.  M.  Flickinger  and  W.  R. 
Strong,  copartners  doing  business  under  the  firm  name  and  style 
of  Flickingei:  &  Strong.  From  a  judgment  in  favor  of  plaintiff, 
defendants  appeal.    Reversed  and  remanded. 

Mr.  C.  A.  Spoulding,  for  Appellants,  submitted  a  brief  and 
argued  the  cause  orally. 

.  A  voluntary  payment  of  the  debt  of  another  by  a  third  per- 
son, not  subsequently  ratified,  cannot  be  made  the  basis  of  an 
action  against  the  original  debtor  to  recover  the  amount  so  volun- 
tarily paid. 

It  is  elementary  law  that  no  man  can  be  made  a  debtor  for 
money  paid  by  another  unless  it  was  paid  at  his  request,  or  the 
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payor  was  under  some  legal  obligation  himself  to  make  tBe  pay- 
ment. (Donovan-McCormick  Co.  v.  Sparr,  34  Mont.  237,  85 
Pac.  1029 ;  McGee  v.  City  of  San  Jose,  68  Cal.  91,  8  Pae.  641 ; 
Homestead  Co.  v.  Valley  B.  R.,  17  Wall.  (U.  S.)  153,  21  L.  Ed. 
622;  TVatkins  {Allen's  Admx.)  ▼.  Richmond  College,  41  Mo.  302; 
Irvine  v.  Angus,  93  Fed.  629,  35  C.  a  A.  501 ;  Neely  v.  Jones, 
16  W.  Va.  625,  37  Am.  Rep.  794 ;  Boyer  v.  Richardson,  52  Neb. 
156,  71  N.  W.  981;  Durant  v.  Rogers,  71  111.  121;  Smith  v. 
Busted,  28  Ind.  App.  168,  62  N.  B.  454 ;  Huddleston  v.  Wash- 
ington, 136  Cal.  519,  69  Pac.  146;  Mitchell  v.  Danielson,  38 
Colo.  63,  89  Pac.  823 ;  Gray  v.  Herman,  75  Wis.  453,  6  L.  R.  A. 
691,  44  N.  W.  248.) 

The  real  question  presented  by  this  appeal  is  whether  one 
holding  a  claim  against  another,  which  claim  is  paid  in  full  by 
a  volunteer,  can  some  six  months  thereafter  execute  to  such 
volunteer  an  assignment  of  such  claim  and  an  action  be  main- 
tained against  the  original  debtor  founded  upon  such  assignment. 
We  insist  that  this  cannot  be  done,  and  that  this  court  has  di- 
rectly so  held  in  the  case  of  Tanner  v.  Bowen,  34  Mont.  121,  115 
Am.  St.  Rep.  529,  9  Ann.  Cas.  517,  7  L.  R.  A.,  n.  s.,  534,  85  Pac. 
876.  The  principle  there  announced  is  one  sustained  by  a  prac- 
tical unanimity  of  judicial  decision,  as  the  following  authorities 
demonstrate:  ''The  payment  of  a  debt  by  a  person  not  legally 
responsible  for  it  is  a  satisfaction  of  the  debt,  if  the  money  is 
accepted  for  that  purpose.  And  so  here  the  payment  on  the  one 
part  and  the  acceptance  on  the  other  of  the  sum  of  $500  oper- 
ated pro  tanto  as  a  satisfaction  of  the  judgment."  {Martin  v. 
Quinn,  37  Cal.  55 ;  Smith  v.  Husted,  28  Ind.  App.  168,  62  N.  E. 
454;  Morwn  v.  Abbey,  63  Cal.  56;  Leavitt  v.  Morrow,  6  Ohio  St. 
72,  67  Am.  Dec.  334;  Crumlish's  Admrs.  v.  Central  Imp.  Co.,  38 
W.  Va.  390,  45  Am.  St.  Rep.  872,  23  L.  R.  A.  120,  18  S.  E.  456.) 
In  the  case  last  cited  the  supreme  court  of  West  Virginia  held 
that  payment  by  a  stranger  to  the  holder  of  a  judgment  of  the 
amount  thereof  operated  to  satisfy  such  judgment,  so  that  no 
action  could  be  thereafter  maintained  thereon  by  such  holder. 
This  being  the  rule,  and  the  holder  being  unable  to  maintain  an 
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action  on  such  judgement,  assuredly  the  assignee  of  the  holder, 
possessing  no  greater  rights  than  his  assignor,  likewise  could  not 
maintain  such  action.  And  in  the  case  at  bar,  if  the  Beaver- 
head Ranch  Company,  after  having  been  paid  in  .full  by  respond- 
ent its  claim  against  appellants,  could  not  have  maintained  an 
action  against  them,  then  respondent,  as  the  assignee  of  the 
Beaverhead  Ranch  Company,  could  not  maintain  such  an  action. 

An  inspection  of  the  complaint  discloses  that  it  is  constructed 
on  the  sole  theory  that  respondent  could  recover  upon  a  cause  of 
action  assigned  by  the  Beaverhead  Ranch  Company  to  him ;  it 
states  but  a  single  cause  of  action.  To  state  a  cause  of  action 
for  moneys  laid  out  and  expended  for  the  benefit  of  appellants 
a  wholly  different  complaint  is  necessary.  One  indispensable 
allegation  of  such  a  complaint  is  that  of  a  request  on  the  part 
of  appellants  that  such  expenditure  be  made.  {Bonovan-Mc" 
Cormich  Co,  v.  Sparr,  supra;  Moulton  v.  Loux,  52  Cal.  81;  2 
Qreenleaf  on  Evidence,  93.) 

It  was  insisted  by  counsel  for  respondent  in  the  court  below 
that  respondent  was  entitled  to  be  subrogated  to  the  rights  of 
the  company  in  its  claim  against  appellants,  and  therefore  this 
action  was  maintainable.  But  the  doctrine  of  subrogation  ia 
not  available  to  respondent  under  the  facts  adduced  on  the  trial. 
In  the  case  of  Contoocook  Fire  Precinct  v.  Town  of  Hopkinton, 
71  N.  H.  574,  53  Atl.  797,  the  supreme  court  of  New  Hampshire 
stated  the  rule  as  follows:  **The  doctrine  of  subrogation  is  not 
applied  for  the  mere  stranger  or  volunteer  who  has  paid  the 
debt  of  another,  without  any  assignment  or  agreement  for  sub- 
rogation, being  under  no  legal  obligation  to  make  the  payment^ 
and  not  being  compelled  to  do  so  for  the  preservation  of  any 
rights  or  property  of  his  own.  •  •  •  The  doctrine  of  subro- 
gation is  a  pure,  unmixed  equity,  and  from  its  very  nature  could 
not  have  been  intended  for  the  relief  of  those  who  were  in  a 
condition  and  at  liberty  to  elect  whether  they  would  or  would 
not  be  bound." 

Lastly,  it  was  insisted  by  counsel  for  respondent  in  the  court 
below  that  the  condition  of  the  pleadings  would  not  permit  ap- 
pellants availing  themselves  of  the  fact  that  any  claim  of  the 
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Beaverhead  Ranch  Company  against  them  had  become  extin- 
guished by  a  voluntary  payment  thereof  by  respondent.  It  is 
true,  speaking  generally,  that  payment  is  an  affirmative  defense 
and  must  be  specially  pleaded ;  but  where  the  fact  of  payment 
develops  on  the  trial  by  testimony  elicited  without  objection,  as 
was  the  fact  in  the  case  at  bar,  appellants  are  entitled  to  the 
benefit  thereof.  (Tanner  v.  Bow  en  ^  34  Mont.  121,  115  Am.  St. 
Rep.  529,  9  Ann.  Cas.  517,  7  L.  R.  A.,  n.  s.,  534,  85  Pac.  876 ; 
Capital  Lumber  Co.  v.  Earth,  33  Mont.  94,  81  Pac.  994;  Prosser 
V.  Montana  Cent.  By.  Co.,  17  Mont.  388,  30  L.  R.  A.  814,  43 
Pac.  81;  Peck  v.  Ooodberlett,  109  N.  Y.  180, 16  N.  E.  350;  Hawn 
V.  Seventy-six  etc.  Water  Co.,  74  Cal.  418,  16  Pac.  196 ;  Engla^nd 
V.  Gripon,  15  La.  Ann.  304;  Donaldson  v.  Carmichael,  102  Qa. 
40,  29  S.  E.  135 ;  Gardner  v.  Buckhee,  3  Cow.  (N.  Y.)  120,  15 
Ani.  Dec.  256 ;  Bunnell  v.  Rio  Orande  etc.  By.  Co.,  13  Utah,  314, 
44  Pac.  930.)  These  decisions  proceed  upon  the  theory  that 
whenever  a  plaiiitiff  discloses  by  his  own  proofs  that  he  is  not 
entitled  to  recover,  it  becomes  the  duty  of  the  trial  court  to  direct 
a  verdict  against  him  without  regard  to  the  condition  of  the 
pleadings. 

Messrs.  Walsh  &  Nolan,  and  Messrs.  Wight  df  Pew,  for  Re- 
spondent, submitted  a  brief;  Mr,  (7.  B,  Nolan  and  Mr.  Ira  T. 
Wight  argued  the  cause  orally. 

Was  respondent  a  volunteer?  There  is  a  rule  of  law  that  if 
A,  without  authority  so  to  do,  but  as  a  stranger — as  an  officious 
meddler — ^pays  a  debt  owing  by  B,  he  cannot  recover  from  B 
unless  B  subsequently  ratifies  A's  act.  The  reason  and  justice 
of  the  rule  is  plain.  B's  creditor  may  be  satisfied  to  hold  B's 
account,  and  when  A  simply  offers  payment,  there  is  nothing 
to  advise  this  creditor  that  A's  object  is  to  force  himself  upon 
B  as  a  creditor.  If  A  demands  an  assignment  of  the  account, 
the  original  creditor  is  then  advised  of  A's  purpose,  and  if  the 
creditor  will  give  such  an  assignment,  A's  right  of  action  against 
B  is  then  well  founded.  In  the  case  at  bar,  if  Penwell  had  noth- 
ing to  do  with  the  Beaverhead  Ranch  Company  and  had  nothing 
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to  do  with  the  transaction  between  appellants  and  that  com- 
pany, but  had  come  to  the  company  and  paid  it  a  debt  owing 
to  the  company  by  appellants,  we  may  concede  that  he  wonld 
have  no  cause  of  action  against  the  appellants  for  the  money 
paid,  unless  he  secured  a  valid  assignment  of  the  company's 
claim.  The  rule  may  be  proper  enough  in  the  case  of  a  real 
volunteer — in  the  case  of  an  actual  stranger;  in  the  case  of  one 
who  is  really  an  officious  meddler  in  the  affairs  of  another — 
but  the  rule  is  by  no  means  so  narrow  and  restricted  that  be- 
cause of  it  one  primarily  responsible  and  morally  obligated  is 
prevented  from  doing  what  is  undoubtedly  the  honorable,  con- 
scientious and  right  thing  for  him  to  do.  The  law  is  not  so 
shallow  as  to  place  a  penalty  upon  what  is  right  in  favor  of 
wrongdoers. 

Appellants  cite  Watkins  (Allen's  Admx.)  v.  Richmond  College, 
41  Mo.  302,  in  which  the  general  rule  is  laid  down  that  where 
"a  stranger,**  "unsolicited  and  purely  officious,"  pays  the  debt 
of  another,  the  defendant  is  not  obligated  to  reimburse  him. 
They  also  cite  Irvine  v.  Angus,  93  Fed.  629,  35  C.  C.  A.  501, 
where  it  is  said  that  ''a  volunteer  is  one  who  has  paid  the  debts 
of  another  without  request  when  he  was  not  legally  or  morally 
bound  so  to  do,  and  when  he  had  no  interest  to  protect  in  mak- 
ing such  payment."  We  respectfully  submit  that  the  facts  in 
tliis  case  preclude  appellants'  contention  that  respondent  was  a 
volunteer. 

Appellants  quote  from  Martin  v.  Quinn,  37  Cal.  55,  as  fol- 
lows : ' '  The  payment  of  a  debt  by  a  person  not  legally  responsible 
for  it  is  a  satisfaction  of  the  debt  if  the  money  is  accepted  for 
that  purpose."  The  law  with  reference  to  an  accord  and  satis- 
Eaction  is  stated  in  1  Cyc.  312,  as  follows:  ''Both  the  giving  and 
acceptance  in  satisfaction  are  essential  elements,  and  if  they 
be  lacking,  there  can  be  no  accord  and  satisfaction."  ''In  order 
that  the  act  of  the  stranger  operate  as  a  satisfaction  of  the  debt 
or  demand,  it  must  have  been  authorized  by  the  debtor  or  sub- 
sequently ratified  by  him."  {Id,  316.)  Under  this  rule  it  is 
necessary  for  appellants,  in  order  to  avail  themselves  of  the  act 
of  Mr.  Penwell  aa  a  payment^  either  to  have  authorized  him  to 
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make  fhe  payment  or  to  have  subsequently  ratified  his  making 
the  siEune.  In  other  words,  before  they  can  take  advantage  of 
a  third  person's  act  they  must  adopt  it  as  their  own.  There  is 
no  such  evidence  in  the  record. 

Appellants  misunderstand  the  rule  with  reference  to  a  vol- 
unteer. Their  interpretation  is  that  this  is  a  rule  whereby  a 
debtor  can  escape  his  just  obligations.  As  a  matter  of  fact,  the 
rule  is  simply  to  protect  a  debtor  from  interference  with  his 
affairs  by  a  stranger.  The  debtor  may  repudiate  the  action 
of  the  stranger  in  assuming  to  pay  his  debts,  but  if  he  does  this, 
it  leaves  him  still  owing  the  debt  to  the  original  creditor.  "When 
the  original  creditor  sues  him,  if  he  pleads  that  the  original 
creditor  has  been  paid  by  this  stranger,  he  thereby  ratifies  the 
stranger's  act  in  making  the  payment  and  becomes  liable  to  the 
stranger.  The  law  simply  protects  the  debtor  as  to  who  his 
creditor  shall  be,  but  does  not  relieve  him  from  his  debt. 

MR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

The  original  complaint  in  this  action  was  filed  on  September 
16,  1910.  Issue  was  joined,  but  afterward,  and  on  January  26, 
1911,  an  '^  amended  and  supplemental  complaint"  was  filed, 
alleging,  in  substance,  that  in  June,  1910,  defendants  agreed  to 
sell  to  the  Beaverhead  Ranch  Company,  a  corporation,  a  cer- 
tain automobile,  for  which  they  were  fully  paid  in  the  sum  of 
$956.50;  that  they  never  delivered  the  automobile  and  never 
returned  the  purchase  price  or  any  part  of  it,  though  demanded 
so  to  do;  that  on  August  6,  1910,  plaintiff  paid  said  Beaver- 
head Ranch  Company  the  full  sum  of  $956.50,  and  said  com- 
pany "did  heretofore  duly  make,  execute  and  deliver  to  the 
plaintiff  herein  a  full  and  complete  transfer  and  assignment  of 
its  claims  and  demands  against  the  defendants  herein  growing 
out  of  the  transactions  hereinbefore  alleged,  and  plaintiff  now 
is  the  owner  and  holder  of  said  claims  and  demands."  The  an- 
swer admits  all  the  allegations  of  the  amended  and  supplemental 
complaint,  except  it  alleges  that  the  defendants  sold  the  machine 
to  the  company,  through  the  plaintiff  as  its  agent  and  repre- 
sentative; denies  any  demand  by  the  company  for  a  return  of 
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the  money  paid;  denies  nondelivery  of  the  car,  and  disclaims 
any  Iqiowledge  of  plaintiff's  payment  to  the  company  or  its  as- 
signment to  him.  A  reply  was  filed  denying  the  affirmative 
matters  set  forth  in  the  answer.  The  case  was  tried  to  the  court 
sitting  with  a  jury.  There  was  a  verdict  and  judgment  for  the 
respondent  for  the  full  amount  claimed,  and  from  that  judgment 
this  appeal  is  taken.  The  errors  assigned  are  the  giving  and 
refusal  of  certain  instructions,  including,  among  those  refused, 
a  direction  to  find  for  the  appellants ;  and  the  question  presented 
here  is  whether  upon  the  case  made  the  respondent  was  entitled 
to  recover. 

So  much  of  the  evidence  as  was  deemed  necessary  to  raise  the 
matters  of  law  involved  is  before  us  by  bill  of  exceptions  incor- 
porated in  the  record.  This  evidence  tended  to  show  the  agree- 
ment as  alleged  between  the  Beaverhead  Ranch  Company  and 
the  appellants ;  the  payment  by  the  company  to  the  appellants ; 
their  failure  to  deliver  the  car  or  to  return  the  money  notwith- 
standing demand;  the  payment  by  respondent  to  the  company 
in  August,  1910;  the  commencement  of  this  action  in  Septem- 
ber, 1910,  and  the  company's  assignment  in  January,  1911;  also 
that  respondent's  act  was  without  any  request  from  the  appel- 
lants and  against  the  express  dissent  of  one  of  them;  that  re- 
spondent was  an  officer  of  the  company,  sustained  friendly 
relations  with  it,  and  did  not  like  to  see  it  lose  any  money  on 
account  of  this  transaction  with  appellants.  Touching  this  mat- 
ter the  respondent  himself  testified:  ''I  had  represented  to  the 
Beaverhead  Ranch  Company  that  the  thing  to  do  was  to  buy 
this  particular  car  from  these  particular  people ;  I  sort  of  stood 
sponsor  for  the  whole  transaction,  and  the  Beaverhead  Ranch 
Company  had  paid  out  over  $900  and  they  had  not  got  any  car. 
They  were  out  the  money  and  I  was  largely  responsible  for  it, 
I  supposed.  At  any  rate,  I  felt  so,  and  I  was  naturally  some- 
what exercised  about  it,  and  of  course  I  told  defendant  Flick- 
inger  very  plainly  how  I  felt  about  it.  I  will  state  that  in  the 
meantime  the  Beaverhead  Ranch  Company  were  out  the  money 
and  did  not  have  any  car.  I  went  to  Butte  and  bought  them 
a  car,  an  Hupmobile,  that  cost  $161  less  than  the  car  we  bought 
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from  Flickinger  &  Strong.  I  paid  for  that  car  out  of  my  own 
pocket  and  gave  the  Beaverhead  Ranch  Company  that  car  and 
$161,  80  that  they  were  entirely  reimbursed  for  all  they  were 
out.    I  was  the  only  one  that  was  out." 

That  the  respondent  proceeded  under  a  delicate  and  praise- 
worthy sense  of  business  ethics  may  be  granted ;  but  that  he  was 
[1]  under  no  legal  obligation  to  make  good  the  default  of  the 
appellants  and  that  he  did  so  without  their  authorization  are 
facts  patent  upon  the  face  of  the  record.  Equally  certain  is  it 
that  there  was  no  subsequent  ratification  or  promise  to  repay, 
and  there  is  not  a  suggestion  in  the  record  of  any  oral  assign- 
ment of  its  claim  from  the  company  to  the  respondent  when  he 
made  the  payment,  or  of  any  understanding  that  it  should  be 
assigned  or  kept  on  foot  for  his  benefit.  Under  such  circum- 
stances the  general  rule  is  that  the  payment  extinguishes  the 
debt,  at  least  so  far  as  the  creditor  is  concerned.  (30  Cyc.  1183, 
1121;  note  to  Crumlish's  Admr.  v.  Central  Imp.  Co,,  23  L.  R.  A. 
120;  Martin  v.  Quinn,  37  Cal.  55.) 

Now,  the  question  here  is  not  whether  by  the  respondent's  act 
[2]  the  debt  became  extinguished  as  to  the  debtor,  but  what  did 
the  respondent  take  by  virtue  of  the  assignment  here  pleaded  f 
This  assignment  is  a  formal  written  instrument,  given  and 
dated  nearly  five  months  after  the  respondent's  payment  to  the 
company  and  nearly  four  months  after  the  commencement  of 
this  action,  and  it  purported  in  consideration  of  $956.50,  ''here- 
tofore paid  by  Lewis  Penwell,"  to  assign  to  him  such  claims, 
demands  or  causes  of  action  as  the  company  then  had  by  virtue 
of  the  premises.  But  if,  when  the  payment  was  made,  the  obli- 
gation was  extinguished  so  far  as  the- company  was  concerned, 
it  had  not  on  January  4,  1911,  any  claims,  demands  or  causes  of 
action  which  it  could  assign,  and  the  respondent  took  nothing 
by  virtue  of  the  assignment.  {Tanner  v.  Bawen,  34  Mont.  121, 
115  Am.  St.  Rep.  529,  9  Ann.  Cas.  517,  7  L.  R.  A.,  n.  s.,  534,  85 
Pac.  876;  Moran  v.  Ahhey,  63  Cal.  56;  Crystal  v.  Button,  1  Cal. 
App.  251,  81  Pac.  1115.) 

It  is  urged,  however,  that  the  record  does  not  show  that  re- 
spondent ever  intended  to  pay  appellants'  debt,  or  that  the  com- 
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pany  ever  accepted  respondent's  act  as  a  discharge  of  appellants' 
obligation.  We  think  otherwise.  If  the  intention  of  the  re- 
spondent or  the  company  had  been  the  one  to  relieve  and  the 
other  to  be  relieved  of  an  inconvenient  situation  due  to  the  lack 
of  a  car  when  a  car  was  needed,  different  and  more  obvious 
means  would  doubtless  have  been  employed.  But  respondent  not 
only  bought  the  company  a  car,  he  also  paid  to  it  a  sum  of 
money  equal  to  the  difference  between  the  cost  of  the  car  he 
bought  and  the  one  ordered  from  appellants,  all  of  which  the 
company  received  and  kept ;  and  thus,  as  he  himself  said,  it  was 
** entirely  reimbursed." 

Finally,  it  is  contended  that  since  the  answer  contains  no 
affirmative  plea  of  payment,  the  appellants  should  not  be  heard 
to  say  that  respondent's  act  operated  as  a  discharge.  So  far  as 
the  complaint  disclosed,  the  action  was  on  the  assignment  of  a 
valid,  existing  claim,  and  the  burden  was  on  the  respondent  to 
sustain  his  action  as  laid.  When  the  evidence  disclosed,  what 
[3]  the  complaint  did  not,  that  the  assignment  was  made  under 
circumstances  destructive  of  its  force  as  a  cause  of  action,  that 
situation  became  as  available  to  appellants  as  though  a  special 
plea  to  the  same  effect  had  been  interposed.  (Capital  Lumber 
Co.  V.  Bartk,  33  Mont.  94,  81  Pac.  994 ;  Prosser  v.  Montana  C. 
Ry.  Co.,  17  Mont.  372,  30  L.  R.  A.  814,  43  Pac.  81.) 

The  judgment  is  reversed  and  the  cause  remanded  to  the  dis- 
trict court  to  enter  judgment  that  the  plaintiff  take  nothing  and 
that  defendants  have  their  costs  in  this  action  incurred. 

Reversed  and  retnanded. 

Mr.  Chdsf  JusTici  Bsantly  and  Mb.  Justice  Hollowat 
concur. 
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BUSH,  EzEOUTBix,  Respondent,  v.  BAEEB,  Appellant. 

(No.  3^10.) 
(Submitted  Jannaiy  10,  1913.    Decided  January  25,  1913.) 

[129  Pae.  550.] 

Justices'  Courts — Appeals — Delay — Dismissal — Abuse  of  Discr^ 
tion  —  Sureties  on  Undertaking  —  Justification — Procedure — 
Waiver — Attorneys — Oral  Stipulations — Nonentry  on  Min^ 
utes — Rules  of  Court — Ahu^e  of  Discretion. 

Trial — Exception— Definition. 

1.  The  office  of  an  exception  is  to  reserve  a  qnestion,  arising  npon 
matter  in  the  record,  for  future  consideration  eiuier  of  the  trial  court 
or  of  the  court  of  review  and  upon  which  the  exceptant  claims  some 
right. 

Justices'  Courts — ^Appeal — Sureties-— Justification — Procedure. 

2.  Semhle:  In  the  absence  of  explicit  statutory  provision,  it  would 
seem  that  orderly  procedure  requires  the  party  excepting  to  the  suffi* 
cienc^  of  sureties  upon  an  undertaking  on  appeal  from  a  justice's  to 
the  district  court  to  file  his  exception  with  the  justice  in  case  the  papers 
have  not  then  been  transmitted  to  the  district  court,  or,  if  they  have, 
with  the  clerk  of  the  latter  court,  as  a  part  of  the  record,  and  there- 
upon give  notice  of  the  justification  proceedings  before  the  officer  who 
has  the  record  in  his  control 

Same — ^Waiver. 

3.  The  right,  accorded  by  section  7124,  Bevised  Codes,  to  require  sure- 
ties on  an  undertaking  on  appeal  from  a  justice's  to  the  district  court 
to  justify  is  personal  to  the  exceptant,  and  may  therefore  be  waived  by 
him. 

Same — ^Waiver — Stipulations. 

4.  Where  counsel  for  the  successful  party  te  an  action  in  a  justice's 
eourt  had  orally  agreed  that,  owing  to  illness  of  opposing  counsel,  jus- 
tification of  the  sureties  on  an  undertaking  on  appeal  to  the  district 
court  should  be  deemed  sufficient  even  though  not  made  strictly  within 
the  time  prescribed  by  section  7124,  Bevised  Codes,  and  where,  after 
the  sureties  l»d  been  examined  and  the  undertaking  approved,  no  objec- 
tion was  offered,  he  will  be  held  to  have  waived  any  irregularity  in  this 
respect. 

Same — Appeal — Oral  Stipulations — ^Effect — ^Nonentry  on  Minutes — Bules 
of  Court. 

5.  A  rule  of  the  district  court  that  agreements  between  attorneys, 
relating  to  causes  pending,  will  be  disregarded  by  the  court  unless  made 
in  open  court  and  entered  in  the  minutes  or  reduced  to  writing  sub- 
scribed by  the  party  or  his  attorney  against  whom  they  are  urged  (Bev. 
Codes,  sec.  6389),  held  not  to  have  any  aj^lication  to  an  executed  oral 
agreement  or  stipulation  admittedly  entered  into  by  an  attorney  (his 
client  not  dissenting),  who  subsequently  refused  to  be  bound  thereby. 

Same — ^Time  for  Filing  Transcript — Dismissal — ^Bules  of  Court — Jurisdic- 
tion. 

6.  The  requirement  of  a  district  court  rule  that  where,  after  perfection 
of  an  appeal  from  a  justice's  court,  appellant  fails  to  file  the  transcript 
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and  papers  in  the  district  court  within  ten  days  thereafter,  such  appeal 
shall  be  subject  to  dismitnaly  held  not  jurisdictional. 

Same — Appeal — ^Duty  of  Justice — Nonperformance — Mandamus. 

7.  One  who  appeals  from  a  justice's  to  the  district  court  and  has  paid 
the  justice  his  fee  for  transmitting  the  transcript  of  the  cause  to  the 
district  court,  may,  if  without  fault  himself,  upon  failure  of  the  jus- 
tice so  to  do  within  ten  days  after  perfection  of  the  appeal,  eompel 
the  performance  of  such  duty,  and  in  a  flagrant  case  the  court  may 
impose  a  fine  for  dereliction  on  the  part  of  the  justice. 

Same — Appeal — Delay — Dismissal. 

8.  The  power,  discretionary  in  its  nature,  lodged  by  section  7127,  Re- 
vised Codes,  in  the  district  court,  to  dismiss  an  appeal  from  a  justice's 
court  for  delay  in  bringing  it  to  a  hearing,  should  not  be  exercised 
where  there  is  a  reasonable  excuse  for  the  delay  and  where  it  is  ap- 
parent that  the  adverse  party  has  not  suffered  prejudice  by  reason  of 
the  delay. 

Same — ^Appeal — ^Dismissal — Abuse  of  Discretion. 

9.  Held,  that  the  district  court  abused  the  dilKsretionary  power  given 
it  by  section  7127,  Revised  Codes,  in  dismissing  on  motion  an  appeal 
from  a  justice'  court  for  alleged  lack  of  diligence  in  prosecuting  it, 
where  counsel  for  appellant,  by  reason  of  illness,  was  prevented  from 
attending  to  matters  of  business,  respondent  having  suffered  no  detri- 
ment or  inconvenience  from  the  delay,  but  rather,  by  allowing  the  ease 
to  rest  for  over  three  months  without  any  effort  to  have  it  brought 
to  trial,  tacitly  acquiesced  in  the  delinquency  of  the  appellant. 

Appeal  from  District  Court,  Silver  Bow  County;  J.  J,  Lynch, 
Judge. 

Action  by  Mary  Bush,  as  executrix  of  the  estate  of  Mary 
Miller,  deceased,  against  Charles  A.  Baker.  From  a  judgment 
of  dismissal  of  an  appeal  from  a  justice's  court,  defendant  ap- 
peals.   Beversed  and  remanded. 

Messrs.  Baldwin  dk  Baldwin,  for  Appellant,  submitted  a  brief ; 
Mr.  James  H.  Baldwin  argued  the  cause  orally. 

The  statute  requiring  the  justification  of  sureties  is  directory 
and  for  the  benefit  of  the  respondent.  {Morin  v.  Wells,  30  Mont. 
76,  75  Pac.  688 ;  State  v.  District  Court,  22  Mont.  449,  74  Am. 
St.  Rep.  618,  57  Pac.  89,  145.)  It  should  be  liberally  construed 
to  maintain  the  right  of  appeal.  (Payne  v.  Davis,  2  Mont.  381 ; 
Morin  v.  Wells,  supra.)  The  respondent  may  waive  his  privi- 
lege of  excepting  to  the  suflBeiency  of  the  sureties ;  he  may  except 
to  their  sufficiency  and  afterward  waive  jurisdiction  or  by  agree- 
ment extend  the  time  within  which  the  sureties  may  justify. 
(Rev.  Codes,  sec.  6181-,  Davidson  v.  O'Donnell,  41  Mont.  308, 110 
Pac.  645.) 
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Respondent  waived  any  right  she  may  have  to  object.  Ac- 
quiescence in  error  takes  away  the  right  of  objecting  to  it.  (Rev. 
Codes,  sec.  6187.)  She  is  prevented  by  estoppel  from  taking 
advantage  of  any  right  she  may  have  had.  {Bank  v.  Superior 
Court,  106  Cal.  43,  39  Pac.  211 ;  Budd  v.  Superior  Court,  14  Cal. 
App.  256,  111  Pac.  628.)  The  waiver  may  also  arise  through 
laches.  {Budd  v.  Superior  Court,  14  Cal.  App.  256,  111  Pac. 
628;  La  Dow  v.  Superior  Court,  11  Cal.  App.  308, 104  Pac.  838.) 
Her  attorney  admitted  service  of  appellant's  motion  for  leave  to 
amend  answer,  had  the  names  of  Nolan  &  Donovan  entered  of 
record  in  the  district  court  as  associate  counsel  for  respondent, 
and  appeared  generally  on  the  hearing  of  appellant's  motion 
to  amend  answer.  As  the  result,  any  defect  or  irregularity  in 
perfecting  the  appeal  was  waived.  {Eadie  v.  Eadie,  44  Mont. 
391,  120  Pac.  239;  Daindson  v.  O'Donnell,  41  Mont.  308,  110 
Pac.  645 ;  State  v.  Dist.  Court,  40  Mont.  359,  135  Am.  St.  Rep. 
622, 106  Pac.  1098 ;  Payne  v.  Davis,  2  Mont.  381 ;  Multnomah  etc. 
Co.  V.  Weston  Co.,  54  Or.  22,  99  Pac.  1046,  1048,  102  Pac.  1 ; 
Rogers  v.  McCord,  19  Okl.  115,  91  Pac.  864 ;  Snyder  v.  Wooden, 
11  Idaho,  150,  81  Pac.  377 ;  Zobel  v.  Zobel,  151  Cal.  98,  90  Pac. 
191 ;  Hestres  v.  Clements,  21  Cal.  425.) 

If  there  was  any  defect  or  irregularity  in  the  proceeding, 
it  did  not  affect  any  substantial  right  of  respondent,  and  should 
have  been  disregarded  by  the  court  below.  The  justification  of 
sureties  has  its  origin  in  the  fear  of  the  exceptant  that  the 
surety  may  not  be  financially  able  to  respond  upon  a  breach 
of  the  obligation,  and  its  object,  as  was  said  in  Stark  v.  Barrett, 
15  Cal.  364,  is  to  afford  the  adverse  party  an  opportunity  to 
test  by  personal  examination  the  responsibility  of  the  sureties. 
{Bank  v.  Superior  Court,  106  Cal.  43,  39  Pac.  211;  La  Dow  v. 
National  etc.  Co.,  11  Cal.  App.  309,  104  Pac.  838.)  Respond- 
ent's counsel  was  present  at  the  time  the  sureties  justified.  The 
object  of  the  statute  requiring  justification  of  sureties  was  at- 
tained. Acting  for  her  he  consented  that  the  sureties'  should 
be  approved.  No  substantial  right  of  respondent  was  affected. 
He  who  consents  to  an  act  is  not  wronged  by  it.  (Rev.  Codes, 
sec.  6183 ;  Ivey  v.  La  France  Copper  Co.,  45  Mont.  71,  121  Pac. 
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1061;  Eadie  v.  EttcUe,  supra;  Consolidated  O.  d  8.  U.  Co.  t. 
Struthers,  41  Mont.  551,  11  Pac.  150.) 

An  appeal  will  not  be  dismissed  on  the  ground  that  the  record 
on  appeal  was  not  filed  within  the  time  specified  by  statute  or 
rule  of  court  when  the  record  has  been  filed  before  the  motion 
to  dismissw  {Stevenson  v.  CaldweU,  14  Mont.  311,  36  Pac.  185 ; 
Eagle  Co.  v.  Lund,  15  N.  M.  696,  113  Pac.  840,  841 ;  Johnson 
V.  San  Juan  Fish  etc.  Co.,  30  Wash.  162,  70  Pac.  254;  Perkins 
V.  Boyd,  17  Colo.  App.  447,  68  Pac.  1062 ;  De  Foe  v.  Zenith  Coal 
Co.,  14  N.  D.  236, 103  N.  W.  747 ;  Hanley  v.  Kraftczyk,  119  Wis. 
352,  96  N.  W.  820;  Street  v.  Street,  113  Ala.  333,  21  South.  138; 
Foy  V.  Orey,  148  N.  C.  436,  62  S.  E.  523;  Long  v.  Farmers' 
State  Bank,  147  Fed.  360,  77  C.  C.  A.  538,  9  L.  R.  A.,  n.  s.,  585; 
McDonogh  v.  MiUaudon,  3  How.  (U.  S.)  693,  11  L.  Ed.  787.) 

After  the  appellant  hfus  made  amends  for  his  shortcoming,  it 
is  too  late  for  the  respondent  to  move  that  the  appeal  be  dis- 
missed on  the  ground  that  the  papers  were  not  filed  in  the  ap- 
pellate court  within  the  time  specified  by  statute  or  rule  of 
court.  (Hagin  v.  Collins,  15  N.  M.  621,  110  Pac.  840 ;  Dorman 
Y.  McDonald,  47  Fla.  252,  36  South.  52 ;  Welch  v.  National  etc. 
Co.,  103  Ky.  192,  44  S.  W.  640;  Atascosa  Co.  v.  Alderman  (Tex. 
Civ.  App.),  91  S.  W.  846,  847;  Craddock  v.  Barnes,  140  N.  C. 
428,  53  S.  E.  239 ;  Taylor  v.  Leesniizer,  220  U.  S.  90,  55  L.  Ed. 
383.) 

An  appeal  will  not  be  dismissed  on  the  ground  that  the  papers 
were  not  filed  in  time  unless  respondent  shows  that  he  has  suf- 
fered injury  because  of  the  delay.  (Stevenson  v.  CdldweU,  14 
Mont.  311,  36  Pac.  185 ;  Perkins  v.  Boyd,  17  Colo.  App.  447,  68 
Pac.  1062;  Dunniway  v.  Larson,  2  Idaho,  (600)  632,  23  Pac.  78; 
DriscoU  V,  Durfur,  45  Wash.  494,  88  Pac.  929 ;  De  Foe  v.  Zenith 
Coal  Co.,  14  N.  D.  236,  103  N.  W.  747.) 

Mr.  N.  A.  Rotering,  Mr.  Peter  Breen,  and  Messrs.  Nolan  dk 
Donovan,  for  Respondent,  submitted  a  brief;  Mr.  L.  P.  Donovan 
argued  the  cause  orally. 

The  rule  of  court  involved  in  this  case,  with  which  counsel 
must  be  assumed  to  be  familiar,  allows  a  period  of  ten  days  only 
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within  which  to  file  the  transcript  after  the  taking  of  the  appeal. 
The  court  had  full  power  to  make  the  rule  above  quoted  and  to 
enforce  the  game.  {McKay  v.  Superior  Court,  86  Cal.  431,  25 
Pac.  10 ;  Meyers  v.  Oregans,  20  Mont.  450,  52  Pac.  83 ;  Behymer 
V.  Superior  Court,  18  Cal.  App.  464,  123  Pac.  340.) 

In  24  Cyc.  705,  the  author  states  the  rule  applicable  to  such 
eases  in  the  following  words:  ''Where  the  delay  (in  filing  the 
transcript  on  appeal)  is  attributable  to  the  fault  or  negligence 
of  the  appellant  or  his  attorney,  and  no  adequate  excuse  is  shown, 
the  appeal  will  be  dismissed."  And  the  following  cases,  among 
others,  are  cited  and  support  the  text :  Wilson  v.  Starks,  48  Ark. 
73,  2  S.  W.  346 ;  Washington  v.  Marcrum,  106  Ga.  300,  31  S.  E. 
779;  Davis  v.  Luark,  34  Ind.  403;  Bush  v.  Doy,  1  Kan.  86; 
Warner  v.  Donahue,  99  Mo.  App.  37,  72  S.  W.  492 ;  MiUer  v. 
Walker,  72  Neb.  660,  101  N.  W.  332 ;  Carden  v.  BaiUy,  87  Ark. 
230,  112  S.  W.  743 ;  Brewing  Assn.  y.  Bowling  Assn.,  134  Mo. 
App.  312, 114  S.  W.  90;  McKemie  v.  Dev.  Co.,  151  N.  C.  276,  65 
S.  E.  1003;  Haukland  v.  Minneapolis  di  St.  Louis  By.  Co.,  11  S.  D. 
493,  78  N.  W.  958.  Neither  the  statute  nor  the  rule  contains 
any  limitation  to  the  effect  that  the  motion  to  dismiss  must 
be  made  before  the  transcript  is  actually  filed.  The  rule  plainly 
contemplates  that  the  appeal  shall  be  dismissed  as  a  matter  of 
course,  where  the  transcript  is  not  filed  within  ten  days  after 
the  taking  of  the  appeal,  unless  the  appellant  can  show  good 
cause  for  his  failure  to  file.  The  courts  have  held  that  the  appeal 
should  be  dismissed  where  the  transcript  was  not  filed  within 
time,  regardless  of  whether  the  motion  to  dismiss  was  made 
before  or  after  the  actual  filing  of  the  transcript.  {Meyers  v. 
Oregans,  20  Mont.  450,  52  Pac.  83 ;  McKay  ▼.  Superior  Court, 
86  Cal.  431,  25  Pac.  10;  Behymer  v.  Superior  Court,  18  Cal. 
App.  464,  123  Pac.  340;  Haukland  y.  Minneapolis  A  St.  Louis 
By.  Co.,  11  S.  D.  493,  78  N.  W.  958.) 

Under  section  6389,  Beyised  Codes,  and  the  rule  of  court  on  the 
same  subject,  the  district  court  was  well  warranted  in  disre- 
garding entirely  the  affidavits  of  John  T.  Baldwin  and  James  H. 
Baldwin  relating  to  an  alleged  oral  agreement  between  them- 
selves and  Mr.  Botering.    We  believe  that  the  above  rules  were 
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intended  for  the  protection  of  members  of  the  bar  as  well  as 
of  the  courts,  and  the  purpose  of  the  same  is  to  avoid  unseemly 
wrangles  among  the  members  of  the  bar.  A  member  of  the 
bar  should  not  be  compelled  to  match  his  oath  against  the  oath 
of  the  attorneys  for  the  adverse  party  and  to  enter  into  any 
contest  of  affidavits  against  affidavits.  Mr.  Botering  properly 
declined  to  take  any  step  in  this  case  whereby  he  should  at  least 
by  implication  accuse  the  attorneys  for  the  adverse  party  of 
making  false  statements,  and  whereby  he  should  also  expose 
himself  to  the  same  accusation  by  them.  Under  the  above  stat- 
ute and  rule  an  attorney  is  not  at  liberty  to  allege  a  pretended 
oral  agreement,  and  thereby  put  the  attorney  for  the  adverse 
party  upon  his  defense.  On  the  contrary,  the  court  itself  should 
protect  the  attorney  for  the  adverse  party  and  disregard  abso- 
lutely the  alleged  oral  agreement.  The  district  court  was  at 
liberty  to  disregard  the  affidavits  so  far  as  they  related  to  this 
oral  agreement,  and  apparently  it  so  disregarded  them.  In 
doing  80  the  court  was  supported  by  authority.  {Martin  v. 
De  Loge,  15  Mont.  343,  39  Pac.  312 ;  Beach  v.  Spokane  Ranch 
dk  Water  Co,,  21  Mont.  184,  53  Pac.  493 j  McWhirter  v.  Donald- 
son, 36  Utah,  293,  104  Pac.  731.) 

ME.  CHIEF  JUSTICE  BRANTLY  deUvered  the  opinion  of 
the  court. 

This  action  was  commenced  in  a  justice's  court  in  Silver  Bow 
county  on  July  15,  1911.  At  the  conclusion  of  a  trial  had  on 
August  3  the  justice  reserved  a  decision  until  August  7,  when 
he  found  the  issues  in  favor  of  the  plaintiff  and  rendered  judg- 
ment accordingly.  On  September  6  counsel  for  defendant  served 
upon  counsel  for  the  plaintiff  and  filed  with  the  justice  his 
notice  of  appeal  to  the  district  court.  At  the  same  time  he 
filed  with  the  justice  the  undertaking  required  by  the  statute. 
On  September  9  Mr.  Rotering,  one  of  counsel  for  plaintiff, 
served  upon  John  T.  Baldwin,  a  member  of  the  firm  of  Baldwin 
&  Baldwin  who  were  representing  the  defendant,  a  notice  that 
plaintiff  excepted  to  the  sufficiency  of  the  sureties  on  the  under- 
taking.   At  that  time  James  H.  Baldwin,  the  other  member  of 
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the  firkn,  who  had  theretofore  had  exdusiye  personal  charge  of 
the  case,  was  ill  at  his  home  under  the  care  of  a  physician  unable 
to  attend  to  any  business,  and  continued  thereafter  in  that  con- 
dition until  September  14.  The  notice  of  exception  was  not 
filed  with  the  justice  until  September  16.  At  the  time  the  ser- 
vice of  the  notice  was  made  upon  John  T.  Baldwin,  he  stated  to 
Mr.  Rotering  that  he  was  not  familiar  with  the  proceedings  in 
the  case;  that  the  defense  therein  had  theretofore  been 'in  the 
exclusive  charge  of  James  H.  Baldwin,  and  that  he  would 
prefer  to  have  service  of  the  notice  made  personally  upon  James 
H.  Baldwin.  He  requested  Mr.  Botering  to  make  personal  ser- 
vice upon  James  H.  Baldwin.  This  Mr.  Botering  consented  to 
do.  On'  September  11  James  H.  Baldwin  being  still  suffering 
from  illness,  John  T.  Baldwin  went  to  the  office  of  Mr.  Botering, 
and,  having  called  his  attention  to  the  conversation  had  on  Sep- 
tember 9,  informed  him  of  the  condition  of  James  H.  Baldwin 
and  requested  him  to  consider  service  of  the  notice  to  have  been 
made  as  on  the  latter  day,  and  justification  of  the  sureties  in  pur- 
suance thereof  sufficient  if  made  at  any  time  on  or  before  Sep- 
tember 16.  This  request  was  granted  and  an  agreement  was 
made  accordingly.  On  September  14  James  H.  Baldwin,  being 
able  to  leave  his  home  for  a  short  time,  went  to  the  office  of  Mr. 
Botering  and  inquired  of  him  as  to  the  agreement  with  John  T. 
Baldwin.  He  was  informed  that  the  agreement  had  been  made 
as  John  T.  Baldwin  stated,  and  that  the  justification  would  be 
deemed  sufficient  if  had  in  conformity  with  it.  On  September 
15  he  gave  to  Mr.  Botering  the  statutory  notice  that  he  would 
have  the  sureties  present  before  the  justice  at  4  o'clock  on 
the  afternoon  of  September  16.  Mr.  Baldwin  and  the  sureties 
were  present  at  the  appointed  time,  as  was  also  Mr.  Botering, 
and  after  the  sureties  had  been  examined  by  the  justice,  the 
undertaking  was  approved.  Mr.  Rotering  offered  no  objection. 
He  at  that  time  filed  with  the  justice  his  notice  of  exception 
to  the  sufficiency  of  the  sureties,  as  has  heretofore  been  stated. 
Thereafter  nothing  was  done  until  toward  the  end  of  October, 
when  James  H.  Baldwin  paid  the  justice  his  transcript  fee  and 
the  clerk  of  the  district  court  his  filing  fee.    Within  ten  day» 
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thereafter  the  justice  transmitted  the  papers  to  the  deik  and 
they  were  properly  filed.  The  case  was  then  under  the  rules 
of  the  court  assigned  to  department  1,  and  appeared  upon 
the  calendar  of  cases  awaiting  trial  in  that  department  there- 
after,  prepared  and  published  by  the  clerk  on  January  29,  1912. 
No  proceedings  were  thereafter  had  in  the  case  until  February 
13.  On  that  date  James  H.  Baldwin  filed  with  the  clerk  a 
motion  for  leave  to  amend  the  answer,  and  gave  notice  to  coun- 
sel for  the  plaintiff  that  he  would  call  up  this  motion  on  Feb- 
ruary  19.  On  the  following  day  counsel  for  plaintiff  gave  notice 
that  they  would  on  the  nineteenth  move  for  a  dismissal  of  the 
appeal,  on  the  grounds  (1)  that  the  court  was  without  jurisdic- 
tion of  the  appeal,  because  the  defendant  had  failed  to  have 
the  sureties  justify  within  the  time  prescribed  by  the  statute, 
and  (2)  that  the  defendant  had  failed  to  pay  the  transcript  fee 
of  the  justice  and  have  the  papers  filed  in  the  district  court 
within  the  time  prescribed  by  the  rule  of  court  upon  that  sub- 
ject. These  motions  were  heard  together  (m  March  11  and  taken 
under  advisement.  At  that  time  there  were  called  to  the  atten- 
tion of  the  court  affidavits  in  opposition  to  the  motion  to 
dismiss  the  appeal,  by  John  T.  and  James  H.  Baldwin,  stating 
in  detail  the  facts  touching  the  condition  of  the  health  of  the 
latter,  the  connection  of  the  two  with  the  defense  in  the  caae, 
and  the  agreement  as  to  the  service  of  notice  and  the  justifica- 
tion of  the  sureties  upon  the  undertaking  on  appeal.  It  further 
appears. that  the  ill-health  of  James  H.  Baldwin  continued 
until  and  including  November  2,  when  the  papers  were  filed 
with  the  clerk,  and  that  he  was  during  the  interval  in  the  care 
of  a  physician;  that  he  was  ''hardly  able  to  attend  to  business 
of  any  kind'*;  that  owing  to  the  condition  of  his  health  he 
failed  to  remember  that  the  papers  had  not  been  filed  with  the 
clerk  until  the  latter  part  of  October,  when  he  paid  the  neces- 
sary fees  to  the  justice  and  the  clerk;  and  that  within  iGi 
days  thereafter  the  papers  were  properly  filed  and  the  case 
placed  upon  the  calendar  for  hearing.  It  is  further  alleged 
by  James  H.  Baldwin  that  he  is  fully  acquainted  with  all  the 
facts  relating  to  the  issues  in  the  case,  and  that  he  is  of  the 
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(pinion  that  defendant  has  a  meritorious  defense.  No  counter- 
affidavits  were  filed.  The  foregoing  narrative  of  facts  is,  there- 
fore, to  be  taken  as  true.  On  March  25  the  court  denied  de- 
fendant's motion  for  leave  to  amend  and  ordered  judgment 
entered  dismissing  the  appeal.  Subsequently,  and  prior  to  the 
entry  of  judgment,  the  defendant  moved  the  court  to  reinstate 
the  appeal.  This  motion  was  also  denied.  The  appeal  to  this 
court  is  from  the  judgment. 

Under  the  rules  of  the  court  the  clerk  is  required  to  pre- 
pare and  publish  on  the  last  Saturdays  in  February  and  August 
of  each  year  a  calendar  of  cases  in  which  notes  of  issue  have 
been  filed  before  the  first  days  of  these  months.  No  other 
eases  can  be  placed  thereon  except  by  order  of  the  court  on 
good  cause  shown.  The  note  of  issue  in  any  case  may  be  filed 
by  either  party.  The  cases  are  then  placed  upon  the  calendar 
in  the  order  in  which  the  notes  of  issue  have  been  filed.  The 
rules  contain  these  provisions : 

''No  agreement  or  consent  between  the  parties  or  their  at- 
torneys, in  respect  to  the  proceedings  in  the  cause,  will  be 
regarded  by  the  court,  unless  the  same  shall  have  been  made  in 
open  court,  and  at  the  time  entered  in  the  minutes,  or  unless 
the  same  shall  be  in  writing,  subscribed)  by  the  party  against 
whom  the  same  may  be  alleged  or  his  attorney.  And  it  shall  be 
the  duty  of  the  party  relying  upon  any  minute  entry  to  see  that 
the  same  is  duly  made. 

''Whenever  an  appeal  from  a  justice's  court  has  been  per- 
fected, and  the  appellant  therein  fails  to  file  a  transcript  and 
the  papers  in  the  case  in  the  district  court  within  ten  days 
from  the  time  of  perfecting  such  appeal,  the  respondent  in 
such  case  may  obtain  the  certificate  of  the  justice,  certifying 
the  amount  or  character  of  the  judgment,  the  date  of  its  rendi- 
tion, the  fact  and  date  of  the  filing  of  the  notice  of  appeal 
and  the  fact  and  date  of  service  thereof  and  character  of  evi- 
dence by  which  service  appears,  the  fact  and  date  of  filing  the 
undertaking  on  appeal  and  the  amount  thereof,  and  also  that  ap- 
pellant has  requested  and  received  a  duly  certified  transcript, 
or  that  he  has  not  received  the  same;  or  if  he  has  made  such 
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request,  that  he  has  not  paid  the  fees  therefor  if  the  same 
have  been  demanded;  and,  on  filing  such  certificate  with  the 
clerk  of  the  district  court  and  giving  five  days'  notice  to  ap- 
pellant, may  have  such  appeal  dismissed  on  the  first  motion  day 
thereafter,  and  such  dismissal  shall  be  a  bar  to  another  appeal 
in  the  same  action.  An  appeal  dismissed  under  this  rule  may  be 
restored  on  notice  to  the  opposite  party,  on  good  cause  shown.'' 

The  provision  of  the  statute  authorizing  the  adverse  party 
to  require  the  sureties  on  an  undertaking  on  appeal  from  a 
justice's  court  to  justify  is  the  following:  **The  adverse  party 
may  except  to  the  sufficiency  of  the  sureties  within  five  days 
after  the  filing  of  the  undertaking,  and  unless  they  or  other 
sureties  justify  before  the  justice  or  a  judge  of  the  district  court 
of  the  county  in  which  such  action  has  been  tried  within  five 
days  thereafter,  upon  notice  to  the  adverse  party,  to  the  amounts 
stated  in  their  affidavits,  the  appeal  must  be  regarded  as  if 
no  such  undertaking  had  been  given."     (Rev.  Codes,  sec.  7124.) 

It  is  contended  by  counsel  for  defendant  that  the  sureties 
in  this  case  justified  in  time,  because  the  exception  to  their 
sufficiency  was  not  filed  with  the  justice  until  September  16. 
and  that  therefore  the  defendant  was  not  obliged  to  have  them 
justify  before  that  time.  He  also  contends  that  the  right  to 
require  justification  is  personal  to  the  exceptant  and  that  by 
her  conduct  the  plaintiff  waived  her  right  to  object  that  the 
justification  was  not  had  in  strict  conformity  with  the  statute. 
We  shall  not  stop  to  determine  the  merit  of  the  first  conten- 
tion. We  are  inclined  to  the  view  that  to  be  effectual  for  any 
purpose,  the  exception  should  be  filed  with  the  justice,  if  the 
papers  have  not  already  been  transmitted  to  the  district  court 
(sec.  7123),  or,  if  such  is  the  case,  with  the  clerk  of  the  dis- 
trict court.  The  statute  is  not  more  explicit  with  reference  to 
the  exception  than  it  is  with  reference  to  the  giving  of  notice. 
The  office  of  an  exception  is  to  reserve  a  question  arising  upon 
[1]  matter  in  the  record,  for  future  consideration  either  of  the 
trial  court  or  of  the  court  of  review  and  upon  which  the  exceptant 
[2]  claims  some  right.  It  would  seem  that  orderly  procedure 
would  require  the  exceptant  to  file  his  exception  as  a  part  of  the 
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record,  and  then  give  notice  that  the  justification  proceedings 
would  take  place  before  the  oflScer  who  has  the  record  in  his 
control.  However  this  may  be,  upon  the  facts  appearing  in  the 
record,  the  plaintiff,  we  think,  waived  her  right  to  object  that 
the  proceedings  were  not  had  in  conformity  with  the  require- 
ments of  the  statute. 

The  right  to  require  justification  is  personal  to  the  exceptant, 
[3]  and  is  accorded  to  him  by  the  statute  in  order  that  he  may 
test,  by  personal  examination,  the  ability  of  the  sureties  to 
respond  in  damages  upon  a  breach  of  their  obligation.  (Stark 
V.  Barrett,  15  Cal.  362 ;  Bank  of  Escondido  v.  Superior  Court, 
106  Cal.  43,  39  Pac.  211.)  When  the  undertaking  has  been 
given,  accompanied  by  the  formal  aflfidavits  required  by  the 
statute  (sec.  7195,  Bev.  Codes),  the  right  to  the  appeal  is  made 
effectual,  subject  only  to  the  right  of  the  adverse  party  to  test 
the  responsibility  of  the  sureties  and  thus  protect  himself  from 
possible  loss.  Since  the  privilege  thus  accorded  to  him  is  per- 
sonal, he  may  waive  it  entirely,  either  by  failing  to  file  the  ex- 
ception at  all,  or  by  withdrawing  his  exception  after  he  has 
taken  it  and  given  notice  of  it.  {Morin  v.  Wells,  30  Mont.  76, 
75  Pac.  688;  Davidson  v.  O'DonneU,  41  Mont.  308,  110  Pac.  645; 
Rev.  Codes,  sec.  6181;  Bank  of  Escondido  v.  Superior  Court, 
supra;  Blair  v.  Hamilton,  32  Cal.  50.)  The  case  of  Morin  v. 
[4]  Wells,  supra,  is  in  principle  directly  in  point  here.  The 
respondent  having  excepted  to  the  sufficiency  of  the  sureties, 
they  failed  to  justify  within  five  days.  Thereupon  counsel 
stipulated  for  an  extension  of  time.  Within  such  time  the  sure- 
ties appeared  and  justified.  It  was  held  that  the  stipulation 
was  binding,  and  hence  that  the  sureties  were  liable  on  the 
undertaking  notwithstanding  the  justification  was  not  in  con- 
formity with  the  statute. 

That  the  admitted  facts  here  show  a  waiver  by  plaintiff  can- 
not be  questioned.  To  hold  otherwise  would  be  to  say  that 
•  B^rty  may  profit  by  his  own  wrong.  But  counsel  for  plaintiff 
[5]  insist  that  since  the  agreement  between  counsel  was  oral, 
it  falls  within  the  rule,  and  hence  that  the  court  properly  dis- 
regarded it.    That  it  was  within  the  power  of  the  court  to  adopt 
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the  rule  cannot  be  questioneJ.  (Martin  v.  DeLoge,  15  Mont. 
343,  39  Pac.  312 ;  Montana  Ore  Pur.  Co.  v.  Boston  <fe  Mont,  C.  C. 
c&  S.  Min.  Co.,  27  Mont.  288,  70  Pac.  1114;  Beach  v.  Spokane  R. 
it  W.  Co.,  21  Mont.  184,  53  Pac.  560;  Rev.  Codes,  sec.  6293.)  But 
the  purpose  of  such  a  rule  is  to  promote  orderly  procedure  and 
protect  the  rights  of  litigants,  and  may  not  be  invoked  to  per- 
petrate a  wrong.  The  rule  in  question  here  was  enacted  to 
relieve  the  presiding  judge  of  the  necessity  of  determining  con- 
troversies between  counsel  as  to  their  unexecuted  agreements, 
often  more  perplexing  than  the  case  itself.  (Borkheim  v.  In- 
surance Co.,  38  Cal.  623.)  Neither  it  nor  the  statute  invoked 
by  counsel  (sec.  6389,  Rev.  Codes)  was  intended  to  prevent  the 
court  from  enforcing  '^executed  oral  agreements  or  stipulations 
admitted  by  the  party  or  his  attorney  against  whom  they  are  al- 
leged, although  neither  reduced  to  writing  nor  made  in  open 
court."  (Beach  v.  Spokane  R.  ds  W.  Co.,  supra.)  In  consid- 
ering an  identical  provision  of  the  Code  of  Civil  Procedure  of 
California,  in  Reclamation  District  etc.  of  Sacramento  Co.  v. 
Hamilton,  112  Cal.  603,  44  Pac.  1074,  the  supreme  court  of  that 
state  said:  ''If,  under  the  terms  of  a  mutual  stipulation  which 
was  only  verbal,  one  party  has  received  the  advantage  for  which 
he  entered  into  it,  or  the  other  party  has  at  his  instance  given 
up  some  right  or  lost  some  advantage,  so  that  it  would  be  in- 
equitable for  him  to  insist  that  the  stipulation  was  invalid,  he 
will  not  be  permitted  to  repudiate  the  obligation  of  his  own  agree- 
ment upon  the  ground  that  it  had  not  been  entered  in  the  minutes 
of  the  court."  While  there  can  be  no  specific  performance  of 
such  agreements  (Borkheim  v.  Insurance  Co.,  supra),  to  hold 
that  where  an  attorney  admits  that  he  has  made  an  agreement 
and  permitted  his  adversary  to  act  upon  it,  the  client,  not 
interfering  or  dissenting,  shall  not  be  held  to  be  bound  by  it 
would  be  to  convert  both  the  statute  and  the  rule  into  mere  de- 
vices to  promote  injustice  and  wrong. 

The  last  requirement  of  the  rule  is  not  in  any  sense  jaristflic- 
tional.  (Stevenson  v.  Cadwell,  14  Mont.  311,  36  Pac.  185.)  There 
[6]  is  no  provision  in  the  statute  requiring  the  papers  to  be  filed 
in  the  district  court  within  any  specified  time.    True,  section  7123, 
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supf'a,  commands  the  justice  to  transmit  them  to  the  clerk  within 
[7]  ten  days  after  the  appeal  is  perfected ,  if  his  fees  have  been 
paid.  No  penalty  is  exacted  of  appellant  if  he  fails  to  do  so.  If 
the  appellant  is  not  at  fault,  he  may  invoke  the  power  of  the 
court  to  compel  the  performance  of  this  duty,  and  in  flagrant 
cases  the  court  may  impose  a  fine  for  dereliction  on  the  part 
of  the  justice.  The  purpose  of  the  last  provision  of  the  rule 
is  to  require  prompt  action  on  the  part  of  the  appellant  in  so 
far  as  he  is  responsible  for  the  filing  of  the  papers,  and  subjects 
him  to  the  penalty  of  dismissal  if  without  excuse  he  is  guilty 
of  laches.  In  terms  it  applies  only  to  those  cases  in  which  the 
appellant  has  failed  to  pay  the  fees  of  the  justice  and  thus  made 
it  incumbent  upon  him  to  act,  or  to  cases  in  which  the  papers 
have  been  delivered  to  the  appellant  and  he  has  failed  to  have 
them  filed  with  the  clerk  within  the  prescribed  time.  Though  he 
lodges  the  papers  with  the  clerk,  yet  if  he  fails  to  pay  the  clerk's 
fees,  the  clerk  is  not  bound  to  file  them.  Under  these  circum- 
stances the  rule  will  also  apply.  It  was  intended  to  prevent 
the  appellant  from  holding  the  appeal  in  abeyance  and  prevent- 
ing the  adverse  party  from  bringing  the  case  to  a  hearing  in  the 
district  court.  After  the  papers  have  been  filed  the  rule  has 
no  application,  and  whether  the  appeal  should  then  be  dismissed 
is  to  be  determined  upon  the  facts  as  they  are  made  to  appear 
upon  the  hearing  of  the  n^otion.  % 

The  statute  declares:  ''For  a  failure  to  prosecute  an  appeal, 
or  unnecessary  delay  in  bringing  it  to  a  hearing,  the  district 
[8]  court  may  order  the  appeal  to  be  dismissed,  with  costs." 
(Kev.  Codes,  sec.  7127.)  This  means  nothing  more  nor  less  than 
that  the  court  is  clothed  with  a  discretionary  power,  to  be  exer- 
cised against  the  appellant  only  when  he  has  been  guilty  of  inex- 
cusable neglect  or  inadvertence.  The  appeal  should  be  retained 
in  all  cases  where  there  is  a  reasonable  excuse  for  the  delay,  and 
it  is  apparent  that  the  adverse  party  has  not  suffered  prejudice 
by  reason  of  the  delay.     {Stevenson  v.  Gad  well,  supra,) 

Now,  what  are  the  circumstances  which  may  be  treated  as 
excusatory  of  the  defendant's  laches  in  this  case!  It  must  be 
borne  in  mind  that  by  the  stipulation    of  counsel,  John  T. 
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[9]  Baldwin's  eoBnection  with  the  case,  so  far  as  counsel  for 
the  plaintiff  is  concerned,  was  entirely  severed.  The  implication 
was  that  James  H.  Baldwin  was  thereafter  to  be  regarded  as  the 
only  counsel  representing  the  defendant.  He  was  in  ill  health 
all  the  time  intervening  between  the  date  of  the  perfection  of 
the  appeal  and  the  time  the  papers  were  lodged  with  the  clerk 
of  the  district  court.  During  this  interval  he  was  under  the 
care  of  a  physician  and  experienced  difiSculty  in  attending  to 
business  of  any  kind.  It  is  not  strange  that  in  this  condition 
he  should  overlook  the  appeal  and  fail  to  prosecute  it  with  the 
same  degree  of  diligence  that  he  would  have  exercised,  and 
that  he  would  have  been  required  to  exercise,  had  his  condition 
been  otherwise.  Moreover,  after  he  had  caused  the  papers  to  be 
filed,  counsel  for  plaintiff  allowed  the  case  to  stand  for  three 
months  and  ten  days.  In  the  meantime  a  note  of  issue  must 
have  been  filed  prior  to  January  29,  for  the  case  was  placed 
upon  the  calendar  for  trial  without  protest  or  objection.  The 
record  is  silent  as  to  who  filed  the  note  of  issue.  If  this  was 
done  by  counsel  for  plaintiff,  it  amounted  to  a  waiver  of  de- 
fendant's laches.  If  it  was  done  by  counsel  for  defendant,  it 
amounted  to  notice  that  he  would  proceed  at  once  with  the  trial, 
and  the  silence  of  adversary  counsel  thereafter  should  be  deemed 
to  imply  consent  to  try  the  case  on  the  merits.  Finally,  when 
counsel  for  defendant  b<)gan  to  get  ready  for  the  trial,  the  court 
was  asked  to  dismiss  the  appeal  upon  grounds  which  were  purely 
technical,  though  the  plaintiff,  so  far  as  now  appears,  had  suf- 
fered no  detriment  or  inconvenience  whatever.  Let  it  be  con- 
ceded that  counsel  for  defendant  ought  to  have  been  more 
diligent,  the  plaintiff  cannot,  under  the  circumstances,  claim 
to  have  been  more  so,  for,  indeed,  by  her  long  delay  she  should 
be  held  to  have  acquiesced  in  the  fault  of  her  adversary,  and 
this,  considered  in  connection  with  the  condition  of  the  health 
of  defendant's  counsel,  should  have  led  the  court  to  exercise 
its  discretion  in  favor  of  the  appeal,  by  a  denial  of  the  motion. 
Counsel  for  plaintiff  cite  and  rely  on  the  case  of  Meyers  v. 
Oregans,  20  Mont.  450,  52  Pac.  83.    In  that  case,  however,  the 
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appellant  wholly  failed  to  allege  any  excuse  for  his  delay.    For 
this  reason  the  appeal  was  properly  dismissed. 

We  think  the  facts  of  this  case  bring  it  within  the  principle 
of  the  decision  in  Stevenson  v.  CadweUf  supra,  and  that  the 
district  court  abused  its  discretion  in  holding  otherwise. 

The  judgment  is  reversed  and  the  cause  is  remanded,  with 
direction  to  set  aside  the  judgment  and  to  try  the  issues  on  the 
merits. 

Reversed  and  remanded. 

Mb.  Justice  Hollowat  and  Mb.  Justice  Sannbb  concur. 


0  TtfALLE Y,  Appellant,  v.  0  TtfALLE Y,  Respondent. 

(No.  3,203.) 
(Submitted  January  9,  1913.    Decided  January  25,  1913.) 

[129  Pae.  501.] 

Marriage  and  Divorce — Dower — Common-lofw  Marriage — Cohaii' 
tation  —  Evidence  —  Insufficiency — Jury — Peremptory  ChaU 
lenges — Waiver — Equity  Cases — Findings — Conclusiveness. 

Trial — ^Peremptory  Challenges — Waiver. 

1.  Where  a  party  plaintiff  had  used  two  of  his  four  peremptory  chal- 
lenges (Rev.  Codes,  sec.  6740),  and  waived  his  third  and  fourth,  he  was 
not  .thereafter  entitled  to  challenge  the  juror  placed  in  the  box  to  fill 
the  vacancy  occasioned  by  the  exercise  of  defendant's  fourth  challenge. 

Same — Eauity  Cases — Harmless  Error. 

2.  Since  in  an  equity  case  the  verdict  and  finding  of  the  jury  are 
advisory  merely,  subject  to  be  disregarded  by  the  trial  court,  any  error 
committed  in  its  selection  is  harmless. 

Absolute  Divorce — Bars  Dower. 

3.  A  decree  of  divorce,  absolute  on  its  face  and  duly  entered  by  a 
court  of  competent  jurisdiction,  bars  the  subsequent  assertion  of  dower. 

Equity  Cases — ^Findings — Conclusiveness. 

4.  The  findings  of  the  jury  in  an  equity  case  as  adopted  by  the  trial 
court  are  conclusive  on  appeal,  where  the  evidence  does  not  disclose  a 
decided  preponderance  against  them. 

Gommon-law  Marriage — Cohabitation  Necessary. 

5.  An  indispensable  element  to  the  existence  of  a  common-law  mar- 
riage, or  of  the  ''mutual  and  public  assumption  of  the  marital  rela- 
tion" (Bev.  Codes,  sec.  3607),  is  cohabitation. 
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Same — Evidence — ^InsuiBeienej. 

6.  Evidence  reviewed  and  held  insufficient  to  sliow  a  eommon-lmw 
marriage,  t.  e,,  the  cohabitation  necessary  to  establish  a  mutual  and  pub- 
lic assumption  of  the  marital  relation. 

Appeal  from  District  Court,  Park  County;  Frank  Henry, 
Judge. 

Action  by  Mary  O'Malley  against  John  O'Malley  to  recover 
her  alleged  dower  interest  in  certain  real  estate.  Judgment  for 
defendant.  From  an  order  denying  her  motion  for  a  new  trial, 
she  appeals.    Affirmed. 

Mr,  Frank  Arnold,  for  Appellant,  submitted  a  brief  and 
argued  the  cause  orally. 

Our  position  is  that  the  decree  of  divorce  after  seisin  did  not 
take  away  or  destroy  the  dower  right  of  plaintiff.  Under  the 
common  law  it  was  the  duty  of  the  husband  to  support  the  wife 
during  his  lifetime ;  for  her  further  support  after  his  death  there 
was  her  dower  interest  in  his  lands  for  the  rest  of  her  natural 
life.  Under  our  statute  it  is  the  duty  of  the  husband  to  support 
the  wife,  and  in  addition  she  is  endowed  of  the  third  part  of 
all  lands  whereof  he  was  seised  of  an  estate  of  inheritance  at 
any  time  during  marriage-not  for  the  term  of  her  natural  life, 
but  in  fee. 

We  take  the  position  that  the  right  of  dower  is  expressly  pre- 
served by  the  words  of  section  3708,  Revised  Codes:  **  •  •  • 
Unless  the  same  shall  have  been  relinquished  in  legal  form.  When 
a  wife  joins  with  her  husband  in  any  conveyance  of  land  she 
thereby  relinquishes  her  inchoate  right."  In  Daklman  v.  Dahl- 
man,  28  Mont.  373,  72  Pac.  748,  it  is  said  that  relinquishment  in 
legal  form  may  be  done  only  by  her  deed  executed  and  duly  ac- 
knowledged in  conformity  with  the  law,  or  by  the  acceptance 
by  her  of  a  devise  or  bequest  under  the  will  of  her  husband,  or 
by  a  jointure  settled  upon  her  with  her  consent  by  her  husband 
before  the  marriage.  There  has  been  no  deed,  no  devise  and  no 
jointure.  Therefore,  expressly  under  the  provisions  of  section 
3708,  there  hajs  been  no  relinquishment. 
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The  contention  is  that  plaintiff  is  not  the  widow  of  deceased, 
having  been  divorced.  Did  the  statute  read,  **wife  shall  be  en- 
dowed," the  contention  would  then  be  that  she  was  not  the  wife, 
having  been  divorced.  But  there  is  little  to  be  gained  by  dwell- 
ing on  the  word  ** widow."  "In  the  absence  of  statutory  pro- 
vision to  the  contrary,  when  the  wife's  inchoate  dower  right 
has  once  attached,  it  cannot  be  devested  except  by  some  act  of 
her  own,  done  according  to  the  forms  and  in  the  manner  pre- 
scribed by  statute.  Any  subsisting  claim  or  encumbrance  ex- 
isting before  the  inception  of  the  wife's  interest  which  would 
have  defeated  the  husband's  seisin  will  be  a  bar  to  her  dower; 
but  the  wife's  right  remains  unaffected  by  any  act  of  the  hus- 
band subsequent  to  the  marriage."     (14  Cyc.  929.) 

One  of  the  earliest  cases  in  which  this  question  arose  is  that 
of  Wait  V.  Wait,  4  N.  Y.  95.  In  the  decision  of  the  court  of 
appeals  of  New  York  it  was  held  that  a  wife  was  not  to  be  de- 
prived of  her  right  of  dower  in  her  husband's  real  estate  by 
a  divorce  from  the  bond  of  matrimony  for  his  fault;  that  the 
legislature  of  New  York,  by  expressly  enacting  that  '*in  case 
of  divorce  dissolving  the  marriage  contract  for  the  misconduct 
of  the  wife,  she  should  not  be  endowed,"  had  manifested  an 
intention  that  she  should  retain  her  right  of  dower  in  case  of 
divorce  for  the  misconduct  of  the  husband.  The  New  York 
statute  in  force  at  that  time  was  as  follows:  "A  widow  shall  be 
endowed  of  the  third  part  of  all  the  lands  whereof  her  husband 
was  seised  of  an  estate  of  inheritance  at  any  time  during  the 
marriage."  Then  follows  the  section  above  quoted.  The  court 
disregarded  the  technical  meaning  of  the  word  "widow,"  and 
took  the  position  that  for  the  fault  of  the  husband  the  wife,  be 
she  widow  or  divorcee,  did  not  lose  right  of  dower.  There  is  no 
reason  why  our  statute  should  not  be  construed  in  the  same  way, 
and  there  is  every  reason  why  it  should,  for  it  has  been  well 
said,  "Dower  is  a  favorite  of  the  law."  Our  statute  deals  not 
with  intentions  or  reservations,  but  distinctly  says  that  she 
shall  be  endowed  unless  she  has  relinquished  it  in  legal  form. 
(See,  also,  Van  Cleaf  v.  Burns,  118  N.  Y.  549,  16  Am.  St.  Rep. 
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782,  23  N.  E.  881 ;  Alt  v.  Banholzer,  39  Minn.  511,  12  Am.  St. 
Rep.  681,  40  N.  W.  830.) 

This  question  of  dower  is  discussed  and  dower  and  alimony 
distinguished  in  the  ease  of  Adams  y/ Storey,  135  111.  448,  25 
Am.  St.  Rep.  392,  11  L.  R.  A.  790,  26  N.  E.  582,  under  a  statute 
similar  to  our  own.  In  Illinois  the  word  "wife"  is  used  in  the 
statute  instead  of  the  word  ** widow."  Otherwise  there  is  little 
difference  between  the  statute  of  that  state  and  the  statute  of 
this.  The  court  held  the  right  of  a  wife  to  be  endowed  of  the 
third  part  of  all  the  lands  whereof  her  deceased  husband  was 
seised  of  an  estate  of  inheritance  at  any  time  during  the  mar- 
riage continued  after  the  divorce,  unless  she  voluntarily  relin- 
quished. 

The  appellant,  in  her  second  cause  of  action,  relies  on  a 
second  marriage,  properly  solemnized,  and  if  not  solemnized, 
then  on  what  is  generally  termed  "common-law"  marriage,  or, 
as  d\ir  statute  states  it,  "a  public  assumption  of  the  marital  re- 
lation," her  belief  that  the  marriage  was  solemnized,  and  the 
fact  that  she  and  Mr.  O'Malley  cohabited  together  as  husband 
and  wife.  Now,  was  there  a  mutual  and  public  assumption  of 
the  marriage  relation?  Several  witnesses  testified  to  the  fact 
that  on  different  occasions,  after  the  ceremony  by  Father  Blaere, 
Michael  0  'Malley  visited  with  Mary  0  'Malley  at  all  hours  of  the 
day  and  night,  and  Mrs.  O'Malley  so  testified,  and  that  on  a 
great  many  occasions  he  cohabited  with  her  at  her  home;  that 
he  visited  her  continually  for  a  number  of  years  at  her  residence; 
and  that  he  bought  her  food  and  clothing.  In  Sharon  v.  Sharon, 
75  Cal.  1,  16  Pac.  345,  it  is  held  that  under  the  provision  of 
section  55,  California  Civil  Code,  ''it  is  not  necessary  to  the 
validity  of  the  marriage  that  the  relation  of  the  parties  be  made 
public,  but  evidence  of  consent  by  giving  proof  of  cohabitation 
is  sufficient  to  show  a  mutual  assumption  of  the  marital  rights 
and  duties."  The  law  does  not  require  that  in  order  that  there 
be  a  public  assumption  that  the  town-crier  shall  be  sent  out  to 
announce  the  fact,  or  that  it  ahall  be  published  in  the  daily  or 
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weekly  newspaper.  We  have  been  unable  to  find  any  construc- 
tion of  the  words  "public  assumption,*'  but  the  supreme  court  of 
California  has  defined  the  words  *  *  public  acknowledgment. ' '  {In 
re  Jessop*s  Estate,  81  Cal.  408,  21  Pac.  976,  22  Pac.  742,  1028.) 

Mr.  H.  J.  Miller,  for  Respondent,  submitted  a  brief ;  Mr,  J.  F. 
O'Connor,  of  counsel,  argued  the  cause  orally. 

The  principle  of  law  that  there  can  be  no  right  of  dower 
where  there  is  no  subsisting  marriage  at  the  time  of  the  hus- 
band's death  is  elementary.  (See  Bishop  on  Marriage  and  Di- 
vorce, sees.  706,  708.)  The  supreme  court  of  the  United  States 
in  Barrett  v.  Failing,  111  U.  S.  523,  28  L.  Ed.  505,  4  Sup.  Ct. 
Rep.  598,  sustained  a  demurrer  to  a  complaint  alleging  practically 
the  same  facts  as  are  stated  in  plaintiff's  first  cause  of  action. 
(See,  also,  Barber  v.  Root,  10  Mass.  260;  Hood  v.  Hood,  110 
Mass.  463 ;  Rice  v.  Lumeley,  10  Ohio  St.  596 ;  Lamkin  v.  Knapp, 
20  Ohio  St.  454;  Gould  v.  Crow,  57  Mo.  200;  14  Cyc.  934.)  The 
rule  laid  down  in  10  American  and  English  Encyclopedia  of 
Law,  second. edition,  page  200,  thus:  "The  general  rule  is  that 
the  wife's  right  to  dower  in  the  husband's  lands  is  barred  by 
a  divorce  a  vinculo  matrimonii,  but  the  wife  is  not  debarred  of 
her  dower  by  a  divorce  a  m^nsa  et  thoro,*'  The  case  of  Wood  v. 
Wood,  59  Ark.  441,  43  Am.  St.  Rep.  48,  28  L.  R.  A.  157,  27  S.  W. 
641,  is  one  of  the  leading  cases  on  this  subject,  and  it  lays  down 
the  rule,  without  a  qualification : '  *  That  at  common  law,  and  unless 
otherwise  ordained  by  statute,  a  divorce  absolutely  bars  the  right 
of  dower."  The  language  used  by  the  court  which  is  pertinent 
to  this  subject  is  as  follows:  **To  entitle  a  party  to  dower,  she 
must  be  the  wife  at  the  death  of  the  husband.  A  divorce  from 
the  bonds  of  matrimony  bars  the  claim  of  dower."  {Frampton  v. 
Stevens,  L.  R.  21  Ch.  D.  164 ;  McCraney  v.  McCraney,  5  Iowa, 
241,  68  Am.  Dec.  702 ;  Gleason  v.  Emerson,  51  N.  H.  405 ;  Day 
V.  West,  2  Edw.  Ch.  596 ;  Reynolds  v.  Reynolds,  24  Wend.  (N. 
Y.)  196.) 

Again,  the  case  is  res  judicata.  In  the  csuse  of  Roe  v.  Roe, 
62  Kan.  724,  39  Am.  St.  Rep.  370,  35  Pac.  808,  the  court  says: 
''If  a  divorce  is  granted,  it  operates  as  an  absolute  dissolution 
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of  the  marriage  ties.  Whatever  orders,  with  reference  to  ali- 
mony or  a  division  of  the  property  are  desired  by  either  party, 
will  then  be  considered  and  determined  by  the  court.  If  they 
may  be  so  considered  and  determined  and  a  party  neglects  to 
require  such  determination,  the  judgment  is  as  full  and  com- 
plete a  bar  as  if  the  question  had  been  fully  tried  and  deter- 
mined." Consequently,  in  the  case  at  bar,  the  same  property 
rights  could  be  determined  between  the  parties,  and  if  they  were  * 
not  so  determined,  the  judgment  acts  as  a  complete  bar,  as  if 
all  of  the  property  rights  had  been  determined. 

The  evidence  is  insuflScient  to  show  a  common-law  marriage. 
In  Hinckley  v.  Ayres,  105  Cal.  361,  38  Pac.  735,  it  was  held  that 
where  parties  lived  together  occasionally  from  April,  1880,  uQtil 
October,  1882,  in  the  same  house,  but  "were  not  known  by  their 
friends  as  husband  and  wife,  the  evidence  was  insufficient  to 
show  a  mutual  assumption  of  marital  rights,  duties  or  obliga- 
tions. The  same  court  in  the  case  of  People  v.  Lehmann,  104 
Cal.  634,  38  Pac.  422,  holds  the  evidence  insufficient  to  sustain 
a  common-law  marriage  where  the  parties  were  registered  at  the  • 
hotel  as  man  and  wife,  where  they  slept  together  as  man  and 
wife  and  were  introduced  as  man  and  wife.  Again,  in  the  case 
of  Hanron  v.  Harron,  128  Cal.  303,  308,  60  Pac.  932,  where  the 
evidence  was  to  the  effect  that  the  plaintiff  entered  into  an 
agreement  of  marriage  and  they  had  slept  together  frequently 
following  the  agreement  but  they  did  not  have  a  common  home, 
and  that  he  was  introduced  as  her  husband  in  his  presence,  the 
court  held  the  evidence  insufficient  to  constitute  a  common-law 
marriage. 

MR.  JUSTICE  SANNER  delivered  the  opinion  of  tke  court 

In  this  action  the  appellant  seeks  to  have  herself  declared 
the  owner  of  a  one-third  part  of  certain  real  estate  as  dower. 

The  complaint  is  in  two  causes  of  action.  In  the  first  she 
pleads  that  she  and  one  Michael  O'Malley  were  married  in 
April,  1903,  and  remained  husband  and  wife  until  November 
26,  1904,  when  they  were  divorced;  that  during  the  coverture 
Michael  O'Malley  was  seised  of  certain  lots  in  the  city  of  Liv- 
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ingston,  which  he  conTeyed,  on  April  1,  1905,  to  the  respondent, 
she  not  joining  in  the  conveyance;  and  that  Michael  O'Malley 
died  in  January,  1911.  In  the  second  cause  of  action  it  is  al- 
leged that  she  and  Michael  O'Malley,  on  February  21,  1905, 
''entered  into  a  legal  contract  of  marriage  each  with  the  other, 
and  did  on  said  date  and  at  said  time  actually  intermarry  pur- 
suant to  the  terms  of  said  contract  and  consent  to  become  hus- 
band and  wife;  that  said  contract  and  marriage  so  entered  into 
between  said  plaintiff  and  Michael  O'Malley  was  thereafter 
followed  by  a  solemnization  and  by  a  mutual  and  public  as- 
sumption of  the  marital  relation,  and  said  plaintiff  and  Michael 
O'Malley  thereafter  and  up  to  and  until  the  death  of  said 
Michael  O'Malley  cohabited  and  lived  together  as  husband  and 
wife";  that  during  the  period  of  this  marriage  Michael  O'Malley 
was  seised  of  the  lots  referred  to  in  the  first  cause  of  action, 
which  were  conveyed  on  April  1,  1905,  by  him  to  respondent 
without  her  joinder  or  consent. 

The  answer  admits  the  first  marriage,  the  ownership  of  the 
lots  by  Michael  O'Malley  up  to  April  1,  1905,  the  conveyance 
to  the  respondent,  and  the  death  of  Michael  O'Malley;  denies 
all  the  other  substantial  allegations  of  the  complaint,  and,  by 
way  of  affirmative  defense,  pleads  the  decree  of  divorce  entered 
on  November  26,  1904.  The  case  was  tried  to  the  court  sitting 
with  a  jury,  which  returned  a  general  verdict  and  special  find- 
ings in  favor  of  respondent,  and  judgment  was  entered  accord- 
ingly. The  appellant  moved  for  a  new  trial,  which  was  denied, 
and  from  the  order  denying  her  motion  for  a  new  trial  she 
prosecutes  this  appeal.  Twelve  alleged  errors  are  specified,,  but, 
as  will  be  seen  in  the  sequel,  only  three  questions  are  presented  i 

1.  After  the  appellant  had  used  two  of  her  peremptory 
[1]  challenges  she  waived  her  third  and  fourth.  Respondent 
then  exercised  his  fourth,  and  in  the  place  thus  vacated  the  juror 
Ebert  was  called.  Thereupon  appellant  sought  and  was  denied  a 
peremptory  challenge  as  to  Ebert  and  assigns  this  denial  as  er- 
ror. There  is  nothing  in  this  assignment.  So  far  as  the  record 
discloses,  the  proceeding  was  in  substantial  conformity  with 
section  6740  of  the  Eevised  Codes,  and  the  question  presented 
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is  essentially  settled  by  the  decision  of  this  court  in  State  ▼. 
Peel,  23  Mont.  358,  75  Am.  St.  Rep.  529,  59  Pac.  169.  More- 
over, this  was  an  equity  case ;  the  appellant  was  not,  as  a  matter 
[2]  of  right,  entitled  to  have  it  tried  to  a  jury,  and  the  verdict 
and  findings  were  advisory  merely,  subject  to  be  disregarded  by 
the  court.  Under  these  circumstances  it  would  be  of  no  vital 
consequence  if  error  were  committed  in  its  selection.  {Ferrii 
et  al  V.  McNally  et  dl.,  45  Mont.  32, 121  Pac.  889.) 

2.  By  the  first  cause  of  action,  the  essential  allegations  of 
which  are  undisputed,  the  question  is  raised  whether  a  decree 
[3]  of  divorce,  absolute  on  its  face  and  duly  entered  by  a 
court  of  competent  jurisdiction,  bars  the  subsequent  assertion 
of  dower.  Upon  first  impression  the  mere  statement  would  seem 
to  carry  its  own  answer ;  but  such  has  not  always  been  the  case. 
Lord  Coke  tells  us:  ''It  is  necessary  that  the  marriage  do  con- 
tinue, for  if  that  be  dissolved  the  dower  ceases;  ubi  nullum 
motrimoniuni,  ibi  nuUa  dos.  But  this  is  to  be  understood  when 
the  husband  and  wife  are  divorced  a  vinculo  matrimonii,  as  in 
case  of  precontract,  consanguinity,  affinity,  etc.,  and  not  a  mensa 
et  thoro  only,  as  for  adultery.'*  (Coke  on  Littleton,  sec.  32a.) 
In  an  interesting  discussion  in  Scribner  on  Dower,  Chapter  XIX, 
where  the  early  American  authorities  are  collated,  we  learn 
that  these  words  are  to  be  taken  to  mean  that  in  cases  where 
under  the  modem  procedure  there  would  be  an  annulment  of  the 
marriage,  there  would  be  no  dower,  but  that  where  under  the 
modern  procedure  a  divorce  would  result,  the  contrary  is  the  rule 
indicated  by  Coke.  {Wait  v.  Wait,  4  Comst.  (N.  Y.)  95.) 
Whether  or  not  the  modern  rule  arose  upon  a  misconception  of 
the  effect  of  Coke's  dictum^  no  doubt  exists  as  to  what  that  rule 
is,  and  that  by  the  great  weight  of  authority  it  is  to  the  effect 
that  a  divorce  absolute  in  the  modem  sense  is  a  bar  to  the  subse- 
quent assertion  of  dower.  {Day  v.  West,  2  Edw.  Ch.  592; 
WhitseU  V.  Mills,  6  Ind.  229,  231 ;  Barrett  v.  Failing,  111  U.  S. 
523,  28  L.  Ed.  505,  4  Sup.  Ct.  Rep.  598;  Wood  v.  Wood,  59  Ark. 
441,  43  Am.  St.  Rep.  48,  28  L.  R.  A.  157,  27  S.  W.  641 ;  Bishop 
on  Marriage  and  Divorce,  sees.  706,  708 ;  14  Cyc.  934 ;  10  Am.  & 
Eng.  Ency.  of  Lew,  2d  ed.,  200.) 
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Indeed,  we  think  the  matter  is  settled  by  the  lan^niAS^  ^^ 
our  statutes,  without  any  authorities.  Section  3708,  Revised 
Codes,  reads:  *'A  widow  shall  be  endowed,"  etc.  The  word 
"widow"  is  as  old  as  the  language  itself.  Colloquially  as  well 
as  among  the  learned,  in  courts  as  well  as  out  of  them,  it  has 
always  meant  ''a  woman  who  has  lost  her  husband  by  death," 
and  never,  outside  of  slang  and  then  only  with  a  semi-con- 
temptuous prefix,  has  it  had  any  application  to  divorced  persons. 
Section  3642  provides:  **The  eflPect  of  a  judgment  of  divorce 
is  to  restore  the  parties  to  the  state  of  unmarried  persons."  If 
this  means  anything  at  all,  it  means  just  what  it  says,  and  its 
consequence  is  that  she  who  was  a  wife  ceases,  upon  the  rendition 
of  a  decree  of  divorce,  to  have  any  husband.  If,  then,  only  a 
widow  is  endowed  under  the  statute,  and  if,  to  be  a  widow,  a 
woman  must  lose  a  husband  by  death,  and  if  a  divorced  woman 
has  no  husband  to  lose,  it  is  quite  obvious  from  the  statutes  alone 
that  she  can  assert  no  dower  after  a  divorce.  We  see  nothing 
in  Dahlman  v.  Daklman^  28  Mont.  373,  72  Pac.  748,  or  in  section 
3623  of  the  Revised  Codes,  cited  by  appellant,  that  militates  with 
this  view,  and  the  fact,  if  it  be  a  fact,  that  the  innocent  wife, 
driven  to  court  by  the  sins  of  her  husband,  is  thus  placed  at  a 
disadvantage,  is  a  consideration  to  be  addressed  to  a  co-ordinate 
department  of  this  state  government. 

3.  In  her  second  cause  of  action  the  appellant  alleges  that 
the  conveyance  to  the  respondent  was  made  while  she  was  in  fact 
the  wife  of  Michael  O'Malley  by  virtue  of  a  second  marriage 
duly  solemnized,  or,  if  not  solemnized,  then  by  what  is  gen- 
erally termed  a  '* common-law  marriage,"  or,  as  our  statute 
puts  it,  "a  mutual  and  public  assumption  of  the  marital  rela- 
tion."    (Rev.  Codes,  sec.  3607.) 

The  solemnization  of  the  second  marriage  is  supposed  to  have 
occurred  on  the  occasion  of  the  visit  by  Father  Blaere  to  the 
bedside  of  Michael  O'Malley  when  Michael  O'Malley  was  sick 
and  thought  likely  to  die.  The  appellant  testified  to  a  sol- 
emnization by  Father  Blaere;  but  Father  Blaere,  when  called 
as  a  witness  in  her  behalf,  testified  distinctly  and  clearly  that 
there  was  no  license  and  no  solemnization;  what  he  did  do,  he 
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says,  was  to  prepare  the  sick  man  for  death  in  accordance  with 
the  rites  of  his  church,  and  in  the  course  of  it  he  merely  blessed 
the  former  marriage  which  had  not  been  sanctioned  by  the 
church ;  he  considered  them  already  married,  because  his  church 
did  not  recognize  the  divorce  as  a  severance  of  the  tie.  This, 
court  will  not  undertake  to  decide  between  these  witnesses ;  but 
[4]  upon  settled  principles  will  uphold  the  finding  of  the  jury 
as  adopted  by  the  trial  court:  that  there  was  no  solemnization. 
{Boyd  V.  Huffine,  44  Mont.  310,  120  Pac.  228.) 

The  only  evidence  of  mutual  consent  of  the  parties  to  the 
alleged  secmd  marriage  is  contained  in  appellant's  narrative 
of  the  proceedings  before  Father  Blaere  and  necessarily  involved 
in  his  denial.  But  assuming  that  there  was  a  mutual  consent, 
did  the  appellant  made  out  a  prima  facie  case  of  '^  mutual  and 
public  assumption  of  the  marital  relation"!  We  think  not. 
[6]  Counsel  have  been  unable  to  furnish  this  court  with  any 
authorities  specifically  construing  this  phrase,  perhaps  because 
the  words  iare  their  own  interpreter.  To  us  it  means  a  course 
of  conduct  on  the  part  of  both  man  and  wife  toward  each  other 
and  toward  the  world,  as  that  people  generally  would  take  them 
to  be  married.  Indispensable  to  this  is  cohabitation;  and  we 
say  with  the  supreme  court  of  California  that  ''by  cohabitation 
is  not  meant  simply  the  gratification  of  the  sexual  passions, 
but  to  live  or  dwell  together,  to  have  the  same  habitation,  so 
that  where  one  lives  and  dwells  there  does  the  other  live  and 
dwell  also."  (Kilbum  v.  KUbuni,  89  Cal.  50,  23  Am.  St.  Rep. 
447,  26  Pac.  636;  Yardley's  Estate,  75  Pa.  207;  Sharon  v. 
Sharon,  79  Cal.  670,  22  Pac.  26,  131;  HinckUy  v.  Ayres,  105 
Cal.  357,  38  Pac.  735.) 

Turning,  now,  to  the  evidence  on  behalf  of  appellant  only, 
we  find  that  after  the  alleged  second  marriage  Michael  O'Malley 
[6]  and  the  appellant  never  lived  together  but  maintained  sepa- 
rate abiding  places;  that  he  visited  her  in  her  own  house  with 
more  or  less  frequency,  sometimes  staying  overnight,  and  when 
he  did  so  the  parties  occupied  the  same  bed;  that  this  con- 
tinued for  a  period  of  over  two  years,  after  which  she  moved 
away  and  the  parties  never  even  visited ;  that  only  once  did  she 
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ever  sleep  with  him  in  his  own  house ;  that  he  bought  her  supplies 
and  gave  her  money;  that  he  told  two  persons  that  she  was 
his  wife,  and  to  others  he  referred  to  her  as  his  wife.  It  is 
unnecessary  to  go  into  the  matter  at  greater  length.  Suffice 
it  to  say,  the  evidence  is  far  short  of  establishing  that  consistent 
and  public  course  of  conduct  toward  each  other  as  husband  and 
wife,  that  **  treatment  of  each  other  in  the  usual  way  with  mar- 
ried people/'  that  cohabitation,  which  we  hold  to  be  necessary 
to  constitute  a  mutual  and  public  assumption  of  the  marital 
relation.     {Hinckley  v.  Ay  res,  supra.) 

In  this  view  of  the  case  the  other  errors  assigned  are  of  no 
consequence.  The  verdict  and  findings  of  the  jury  as  adopted 
by  the  court  are  justified  by  the  evidence,  and  the  motion  for  a 
new  trial  was  properly  denied.  The  order  is  accordingly  af- 
firmed. 

Affirmed. 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Hollowat 
concur* 


HOLLENBACK,  Respondent,  v.  STONE  &  WEBSTER  EN- 
GINEERING CORPORATION  et  al^.  Appellants. 

(No.  3,209.) 
(Submitted  January  10,  1913.    Decided  January  28,  1913.); 

[129  Pac.  1058.] 

Personal  Injuries  —  Death  by  Wrongful  Act  —  Masier  and 
Servant — Electricity — Rescuing  Master 's  Property — '  *  Scope 
of  Employment'^ — Instructions — Contributory  Negligence — 
Complaint — Sufficiency — Trial  —  Argumsni — Excessive  Fer- 
dict. 

Personal  Injuriea — ^Contributory  Negligence — Complaint — Sufficiency. 

1.  Complaint  held  not  to  show  affirmatively  that  the  proximate  cause 
of  the  injury  of  deceased  was  his  own  act;  hence  the  pleader  was  not 
obliged  to  allege  facts  negativing  the  idea  that  deceased  was  guilty 
of  contributory  negligence. 

£ame — Master    and    Servant — Negligence — Complaint — Evidence^Improper 
Argument — Waiver. 

2.  Where  evidence  touching  a  pha^^e  of  negligence  not  alleged  in  the 
complaint  in  an  action  to  recover  damages  for  the  wrongful  death  of 
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an  employee  was  permitted  to  go  in  without  objection,  and  defendant 
corporation  made  no  request  that  it  be  withdrawn  or  its  effect  limited 
by  instruction,  it  was  not  in  a  position  to  urge  error  because  of  the 
alleged  misconduct  of  plaintiff's  counsel  in  arguing  to  the  jury  that 
defendant  was  guilty  of  negligence  in  the  respect  shown  by  such  evi- 
dence. 

Same — Excessive  Verdict — Supreme  Court  will  not  Interfere,  When. 

3.  Where,  in  an  action  for  wrongful  death,  it  is  possible  from  the 
evidence  to  account  for  the  amount  of  the  verdict  complained  of  as 
excessive,  the  supreme  court  will  not  interfere,  unless  the  record  dis- 
closes that  the  elements  of  passion  and  prejudice  influenced  the  minds 
of  the  jurors  in  arriving  at  the  result. 

Same — Excessive  Verdict — Case  at  Bar. 

4.  Deceased  was  a  young  man  nineteen  years  of  age.  At  the  time 
of  his  death,  caused  by  coming  in  contact  with  a  high-tension,  un- 
insulated power  wire,  he  was  employed  as  a  fireman  for  a  stationary- 
engine,  earning  three  dollars  a  day.  He  was  of  a  mechanical  turn  of 
mind,  ambitious,  and  held  a  stationary  engineer's  license.  His  mother, 
the  plaintiff,  was  altogether  dependent  upon  him  for  her  support. 
Held,  that  a  verdict  for  $18,000  was  not  excessive,  under  instructions 
relating  to  the  measure  of  damages  (not  objected  to  and  the  correct- 
ness of  which  is  not  passed  upon)  which  told  the  jury  that  plaintiff 
was  entitled  (1)  to  all  the  wages  of  deceased  until  he  became  of 
age,  and  (2^)  to  such  proportion  of  his  earnings,  after  he  arrived  at 
twenty-one,  as  she  might  reasonably  expect  to  receive  from  him  during 
her  lifetime. 

Same — "Scope  of  Emplojrment" — Death  of  Employee  While  Acting  Within. 

5.  Held,  that  a  fireman  for  a  stationary  engine  located  in  the  bed 
of  a  river  across  which  a  power  dam  was  being  constructed,  who,  while, 
endeavoring  to  rescue  certain  of  his  employer's  property  more  or  leas 
directly  related  to  his  work  as  fireman,  and  which  was  floating  in  a 
pool  of  water  rapidly  collecting  about  the  engine  because  of  a  break 
in  the  pumping  machinery,  was  killed  by  coming  in  contact  with  a 
high-tension  power  wire,  was  engaged  in  the  discharge  of  his  duties 
within  the  scope  of  his  employment  at  the  time  of  his  death. 

Same — Jury — How  It  may  Arrive  at  Verdict. 

6.  In  rendering  a  verdict  the  jury  are  not  confined  in  their  determina- 
tion to  the  precise  language  in  which  the  evidence  is  given,  but  may 
find  a  verdict  upon  any  fair  inference  deducible  from  the  evidence. 

Same — Rescuing  Employer's  Property — Employee  Acting  Within  Scope  of 
Employment. 

6a.  A  servant  engaged  in  the  rescue  of  his  master's  imperiled  property 
is  acting  within  the  scope  of  his  employment. 

Same — Bescuing  Employer's  Property— Contributory  Negligence. 

7.  Where  plaintiff  receives  the  personal  injuries  for  which  he  seeks  re- 
covery from  his  master,  while  attempting  to  rescue  the  latter's  imperiled 
property,  and  the  defense  of  contributory  negligence  is  interposed, 
the  question  must  be  determined  by  inquiry  whether  plaintiff,  in  doing 
what  he  did,  acted  with  ordinary  care  and  prudence. 

Same — Acting  Within  Scope  of  Employment — Erroneous  Instruction. 

8.  An  instruction  that  if  deceased  voluntarily,  and  not  at  the  instancA 
or  request  of  defendant,  went  into  the  place  where  he  was  killed,  then 
he  was  not  working  in  the  employ  of  defendant,  was  erroneous  and 
properly  refused. 

Insufficient  Instruction — Duty  of  Appellant. 

9.  In  the  absence  of  a  request  for  an  instruction  more  specific  than 
one  given^  appellant  cannot  complain  of  the  latter. 
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Appeal  from  District  Court,  Lewis  and  Clark  County;  J.  Mil- 
ler Smith,  Judge. 

Action  by  Matildc  Hollenback  against  the  Stone  &  Webster 
Engineering  Corporation,  and  I.  H.  Gohrmley,  its  supervising 
engineer,  to  recover  damages  for  the  negligent  killing  of  her 
minor  son  while  in  the  employ  of  defendants.  From  a  judg- 
ment in  favor  of  plaintiff  and  an  order  denying  it  a  new  trial 
the  defendant  corporation  appeals.    Affirmed. 

Messrs.  Day  &  Mopes,  and  Mr,  John  O,  Brown,  for  Appel- 
lants,  submitted  a  brief;  Mr.  B.C.  Day  and  Mr.  Brown  argued 
the  cause  orally. 

Appellant,  having  provided  a  safe  place  for  the  deceased,  had 
discharged  its  duty  to  him  fully.  When  the  place  became  unfit 
for  work  by  flooding,  and  while  the  appellant  was  engaged  in 
pumping  the  water  out  so  as  to  make  the  place  fit,  it  owed  no 
other  duty  to  the  deceased  than  to  refrain  from  ordering  him 
into  the  dangerous  place,  and  this  duty  it  discharged.  It  was 
not  called  upon  to  anticipate  that  deceased  would  be  doing  any- 
thing other  than  that  required  by  his  duties.  Hence,  assuming 
that  it  was  negligent  in  regard  to  the  insulation  of  the  wires, 
with  which  deceased  came  in  contact,  or  in  failing  to  cause  the 
electricity  to  be  shut  off  from  them,  its  negligence  in  this  respect 
was  not  the  proximate  cause  of  the  injuries.  The  act  of  the 
deceased  in  going  upon  the  raft  was  an  independent  cause  which 
intervened  to  make  possible  the  injuries  which  resulted.  (Ther- 
riault  V.  England,  43  Mont.  376,  116  Pac.  581 ;  Mitchell-Tranter 
Co.  V.  Ehmett,  23  Ky.  Law  Eep.  1788,  55  L.  E.  A.  710,  65  S.  W. 
835 ;  Talking  v.  Washington  Veneer  Co.,  61  Wash.  137,  112  Pac. 
261.) 

The  mere  fact  that  an  employee,  engaged  to  do  safe  work  at 
a  safe  place,  is  injured  while  attempting  to  do  a  dangerous  act 
not  connected  with  his  usual  employment  does  not,  in  the  ab- 
sence of  all  evidence  that  he  was  directed  to  do  it  by  someone 
in  authority,  raise  any  question  of  liability  on  the  part  of  his 

46  Mont. — 80 
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employer.     {JPfeffer  v.  Stein,  26  App.  Div.  535,  50  N.  Y.  Supp. 
516.) 

The  master  is  not  liable  for  injuries  to  his  servant  unless  the 
servant  was  at  the  time  of  his  injuries  in  the  performance  of 
some  duty  for  which  he  was  employed.  {Stagg  v.  Edward  Wes- 
ten  T.  &  S,  Co,,  169  Mo.  489,  69  S.  W.  391 ;  see,  also,  McOiU  v. 
Main  N.  H,  Oranite  Co,,  70  N.  H.  125,  85  Am.  St.  Rep.  618,  46 
Atl.  684.)  The  duty  of  the  employer  to  the  employee  to  have 
and  keep  a  place  reasonably  safe  does  not  exist  unless  the  em- 
ployer or  his  representative  knows  or  has  reason  to  believe  that 
the  employee  is  serving  his  master  in  such  place.  {Bunida  v. 
Armour,  150  111.  App.  302.) 

The  theory  upon  which  the  case  was  presented  to  the  jury  was 
that  the  deceased,  at  the  time  of  receiving  the  injuries  com- 
plained of,  was  engaged  in  rescuing  property  which  had  been 
committed  to  his  care.  It  is  true  that  the  courts  recognize  the 
right  of  the  employee  to  go  outside  of  the  line  of  his  employ- 
ment in  cases  of  emergency  to  rescue  either  life  or  property. 
Where  the  departure  from  the  line  of  duty  is  to  rescue  the  lives 
of  those  in  peril,  the  rule  is  well  settled  that  the  person  who  thus 
rushes  into  a  place  of  danger  to  rescue  lives  imperiled  by  the 
negligence  of  another  may  recover  unless  his  attempted  rescue 
was  undertaken  under  circumstances  amounting  to  rashne^ 
(Bracey  v.  Northwestern  Improvement  Co.,  41  Mont.  338,  137 
Am.  St.  Rep.  738,  109  Pac.  706.)  But  the  right  of  the  servant 
to  depart  from  his  line  of  duty  to  rescue  property  is  not  so 
clearly  defined.  The  court  of  appeals  of  New  York,  in  the  case 
of  Eckert  v.  Long  Island  B,  Co,,  43  N.  Y.  502,  3  Am.  Rep.  721, 
says:  ''For  a  person  engaged  in  his  ordinary  affairs  or  in  the 
mere  protection  of  property,  knowingly  and  voluntarily  to  place 
himself  in  a  position  where  he  is  likely  to  receive  serious  injury 
is  negligence,  which  will  preclude  a  recovery  for  the  rnjury  so 
received."  However,  there  was  nothing  in  the  circumstances 
surrounding  this  accident  which  would  create  an  emergency  that 
would  justify  deceased  in  going  from  a  place  of  safety  into  the 
water,  either  upon  a  raft  or  otherwise,  to  rescue  a  few  empty 
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cans  which  were  in  the  pond,  and  instruction  5  should  not  have 
heen  given,  because  there  was  no  evidence  to  sustain  a  finding 
that  it  was  necessary  for  him  to  do  so. 

The  complaint  is  insufScient  to  state  a  cause  of  action.  It 
alleges  that  defendant  had  about  the  servant's  working  place  a 
highly  dangerous  instrumentality,  to-wit,  unprotected  or  un- 
guarded electricity,  and  that  the  servant  came  in  contact  with  it 
and  was  killed  thereby.  These  allegations  alone  fail  to  state  a 
cause  of  action.  When  the  complaint  alleges  injury  from  a 
known  dangerous  thing,  before  it  can  be  held  good,  it  must  also 
allege  (1)  freedom  from  contributory  negligence  in  so  many 
words,  or  (2)  excuses  for  the  negligent  act  of  coming  in  con- 
tact with  the  thing.  This  complaint  fails  to  do  either,  {Bado- 
vinac  v.  Northern  Pac,  Ry,  Co.,  39  Mont.  454,  104  Pac.  543; 
Schroder  v.  Montana  Iron  Works,  38  Mont.  474,  100  Pac.  620.) 

The  verdict  is  excessive.  This  court  has  recently  dealt  with 
the  subject  of  excessive  damages  in  the  case  of  Yergy  v.  Helena 
Lt.  &  Ry.  Co.,  39  Mont.  213,  18  Ann.  Cas.  1201,  102  Pac.  310, 
which  has  been  selected  for  annotation  by  the  editors  of  the 
American  and  English  Annotated  Cases,  and,  appended  to  the 
case  as  reported  in  volume  18,  is  an  exhaustive  note  upon  the 
subject.  On  page  1225  are  catalogued  the  verdicts  for  deaths 
of  minor  male  children,  which  have  been  sustained  as  not  ex- 
cessive, and  on  page  1228  will  be  found  those  verdicts  which 
have  been  set  aside  or  reduced  as  excessive.  In  no  instance  that 
we  have  been  able  to  find  has  a  verdict  of  so  large  an  amount 
as  this  been  permitted  to  stand,  when  the  actual  earning  capacity 
of  deceased  is  taken  into  consideration. 

Mr.  0.  W.  McConneU,  for  Respondent,  submitted  a  brief  and 
argued  the  cause  orally. 

"If  a  common  laborer  who  attempts  to  perform  a  hazardous 
service  temporarily  outside  of  his  employment  is  injured  while 
performing  such  duty,  his  apparent  consent  alone  will  not  defeat 
his  right  of  recovery,  though  the  danger  is  apparent  to  a  person 
possessed  of  skill,  but  not   to   a   common  laborer."     (Bailey's 
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Master's  Liabilities  to  Servants,  p.  221;  QUI  v.  Homrighausen, 
48  N.  W.  862 ;  Davidson  v.  Cornell,  132  N.  Y.  228,  30  N.  E.  573.) 

The  deceased  was  performing  a  duty  at  the  time  of  the  acci- 
dent in  connection  with  taking  care  of  his  engine,  which  was 
in  the  line  of  his  duties.  What  he  did  may  be  considered  out- 
side of  his  employment,  if  that  is  to  be  confined  to  the  narrow 
limits  of  firiug  his  engine  only,  but  what  he  did  was  so  closely 
allied  and  in  keeping  with  what  he  was  daily  required  to  do,  that 
it  cannot  be  said  that  it  was  outside  the  line  of  his  employment, 
at  least  it  was  a  question  that  was  properly  submitted  to  the  jury 
to  determine  whether  it  was  outside  the  line  of  his  employment. 
The  service  that  he  was  called  upon  to  perform,  and  did  per- 
form, was  not  an  extrahazardous  service,  except  that  it  was  made 
so  by  the  negligent  acts  of  the  defendant  corporation  in  having 
its  live  wires  heavily  charged  with  electricity,  barren  of  insula- 
tion, in  such  a  position  that  the  deceased  came  in  contact  with 
them.  Had  it  not  been  for  the  negligent  acts  of  the  defendant 
corporation  there  would  have  been  no  accident.  There  would 
have  been  no  peril  or  hazard  in  the  deceased  going  to  the  engine 
or  in  lifting  the  wires  to  get  there. 

It  is  a  presumption  that  may  be  indulged  in  law,  as  well  as  in 
the  natural  events  and  course  of  life,  that  a  person  will  not  know- 
ingly, recklessly  and  with  utter  disregard  to  life  go  into  a  known 
place  of  danger  and  tamper  and  trifle  with  death-dealing  devices 
that  mean  instant  death  upon  coming  in  contact  with  them.  So 
in  this  instance  the  instinct  of  self-preservation  is  presumed  to 
have  been  so  strong  in  the  deceased  that  he  would  not  have 
knowingly,  recklessly,  without  care  or  caution,  taken  hold  of  the 
wires  Ifad  he  for  a  moment  suspected  that  they  were  charged 
with  electricity.  He  had  a  right  to  assume  and  believe  that 
there  was  no  current  in  the  wires,  and  there  should  not  have 
been  if  the  defendant  corporation  had  not  been  derelict  in  its 
duty.  **A  jury  may  infer  ordinary  care  and  diligence  on  the 
part  of  an  injured  person,  from  the  love  of  life,  the  instinct  of 
self-preservation  and  the  known  disposition  of  men,  to  avoid 
injury."  {Kansas  City  etc.  R.  Co,  v.  Gallagher,  68  Kan.  424, 
64  L.  R.  A.  347,  75  Pac.  469 ;  Dewald  V.  Kansas  City,  Ft,  S,  & 


46  Mont.]     HoLLENBACK  V.  Stone  &  Webster  Eng.  Corp.    565 

0.  R.  Co,,  44  Kan.  586,  24  Pac.  1101 ;  BalUmare  &  P.  «.  Co.  ▼. 
Landrigcm,  191  U.  S.  461,  24  Sup.  Ct.  Rep.  137,  48  L.  Ed.  262.) 

In  the  absence  of  evidence  to  the  contrary,  there  was  a  pre- 
sumption that  the  deceased  surveyed  the  premises  where  his 
employer's  property  was  being  injured  and  lost;  that  he  saw  no 
danger  in  going  to  it  to  get  it  and  preserve  it;  that  he  saw  no 
lights  burning ;  that  he  believed  the  electricity  was  shut  off  from 
the  entire  works  by  reason  of  the  fact  that  the  pumps  were  not 
working,  and  the  presumption  is  that  he  did  everything  that  was 
necessary  to  be  done  before  going  to  preserve  the  property,  and 
that  he  did  not  go  wantonly  and  recklessly  into  a  known  danger, 
for  none  was  apparent  to  him. 

This  court  in  Baurke  v.  Butte  E.  dk  P.  Co.,  33  Mont.  267,  83 
Pac.  267,  holds  companies  operating  an  electric  line  to  a  reason- 
able degree  of  care  in  erecting  pole  lines,  selecting  appliances 
and  insulating  the  wires,  and  maintaining  a  system  of  inspection 
by  which  any  defects  or  changes  may  be  reasonably  discovered. 

In  Rucker  v.  Sherman  Oil  &  Cotton  Co.,  29  Tex.  Civ.  418,  68 
S.  W.  818,  the  court  held:  "A  company  maintaining  electrical 
wires  over  which  a  high  voltage  of  electricity  is  conveyed,  render- 
ing them  highly  dangerous  to  others,  is  under  the  duty  of  using 
the  necessary  care  and  prudence  at  places  where  others  may  have 
the  right  to  go,  either  for  work,  business  or  pleasure,  to  prevent 
injury.*'  (See,  also,  Thomas  v.  Wheeling  Electric  Co.,  54  W. 
Va.  395,  46  S.  E.  217;  Oeism^mn  v.  Missouri  Edison  Electric 
Co.,  173  Mo.  654,  73  S.  W.  659 ;  Fitzgerald  v.  Edison  Illuminat- 
ing  Co.,  200  Pa.  540,  86  Am.  St.  Rep.  732,  50  Atl.  161.) 

There  are  many  other  cases  holding  the  company  to  the  high- 
est degree  of  care  in  rendering  its  premises  reasonably  safe  to 
its  employees  and  others,  even  those  having  no  contractual  rela- 
tion with  it  who  may  come  upon  the  premises  and  are  likely  to 
come  in  contact  with  the  wires.  (Brooks  v.  Consolidated  Oas 
Co.,  70  N.  J.  L.  211,  57  Atl.  396 ;  Sommer  v.  Public  Service  Cor- 
poration, 79  N.  J.  L.  349,  75  Atl.  892 ;  Gremnis  v.  LouisvUle 
Electric  Light  Co.  (Ky.),  49  S.  W.  184;  Wales  v.  Pacific  Electric 
Motor  Co.,  130  Cal.  521,  62  Pac.  932,  1120.) 
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If  deceased  was  doing  an  act  in  emergency  and  had  grasped 
the  wires  when  he  should  not  have  done  so,  which  act  contributed 
to  his  injury,  even  then  the  plaintiff  would  be  entitled  to  recover, 
for,  **  Where  a  young  and  inexperienced  servant  is  injured  while 
acting  in  an  emergency  caused  by  the  master's  negligence,  he 
may  recover,  although,  in  the  excitement  of  the  moment,  he  loses 
his  presence  of  mind  and  does  an  act  which  contributes  to  his 
injury."  (26  Cyc.  1245;  McMillan  Marble  Co.  v.  Black,  89 
Tenn.  118, 14  S.  W.  479 ;  Southwest  Imp,  Co.  v.  Smith)  85  Va.  306, 

17  Am.  St.  Rep.  59,  7  S.  B.  365.) 

There  being  no  showing  by  the  appellant  that  there  was  any 
passion  or  prejudice  on  the  part  of  the  jury,  even  if  the  court  is 
of  the  opinion  that  the  verdict  is  in  a  larger  sum  than  the  evi- 
dence justifies,  it  will  not  interfere,  for:  **The  mere  fact  that  a 
verdict  is  returned  for  a  larger  sum  than  the  evidence  justifies 
in  the  opinion  of  the  court  is  not  a  sufficient  ground  for  judi- 
cial interference,  unless  it  appears  to  have  been  the  result  of 
passi*on  or  prejudice  on  the  part  of  the  jury."  {Keimon  v. 
Oilmer,  9  Mont.  112,  22  Pac.  448 ;  Sweeney  v.  City  of  Butte. 
15  Mont.  274,  39  Pac.  286;  Flaherty  v.  Butte  Electric  Co.,  42 
Mont.  95,  111  Pac.  348;  Lewis  v.  Northern  Pac.  Ry.  Co.,  36 
Mont.  208,  92  Pac.  469 ;  Yellowstone  Park  R.  R.  Co.  v.  Bridger 
Coal  Co.,  34  Mont.  563,  115  Am.  St.  Rep.  546,  9  Ann.  Cas.  470. 
87  Pac.  963 ;  Birkett  v.  Knickerbocker  Ice  Co.,  110  N.  Y.  504, 

18  N.  B.  108;  Rosenkranz  v.  Lindell  Ry.  Co.,  108  Mo.  9,  32  Am. 
St.  Rep.  588,  18  S.  W.  890 ;  John  v.  Northern  Pac.  Ry.  Co.,  42 
Mont.  48,  11  Pac.  632;  8  Cyc.  630-912.) 

MR.  JUSTICB  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  is  an  action  for  damages  for  death  by  wrongful  act. 
The  plaintiff,  the  mother  of  the  deceased,  alleges  that  she  is  the 
sole  surviving  heir  at  law  of  John  Hollenback,  and  that  at  the 
time  of  his  death,  she  was  altogether  dependent  upon  him  for 
her  support.  At  the  time  of  the  accident  John  Hollenback,  a 
minor  about  nineteen  years  of  age,  was  employed  by  the  defend- 
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ant  Stone  &  Webster  Engineering  Corporation  as  fireman  for 
a  hoisting  engine  at  a  time  while  the  dam  was  being  constructed 
across  the  Missouri  river  at  Hauser  Lake.  A  large  force  of  men 
was  employed  and  the  work  prosecuted  continuously.  The 
works  and  grounds  adjacent  were  lighted,  and  certain  power 
machinery  was  driven,  by  electricity  furnished  from  Canyon 
Ferry  and  carried  to  Hauser  Lake  over  high  tension  lines  to  a 
power-house  where  it  was  stepped  down  to  the  voltage  required. 
The  waters  of  the  Missouri  river  had  been  turned  from  the 
natural  channel  through  a  flume,  and  on  account  of  seepage  and 
leakage  from  this  flume,  the  water  would  continuously  rise  in 
the  river-bed  below  the  dam  at  the  point  where  the  engine  upon 
which  young  Hollenback  was  employed  was  situated,  necessitat- 
ing the  use  of  force  pumps  to  keep  the  water  out  of  the  way.- 
The  pumps  were  located  upon  a  scow,  some  sixty  or  seventy  feet 
from  Hollenback 's  engine,  and  were  operated  by  electrical 
power.  The  engine  about  which  Hollenback  was  employed  was 
partially  inclosed  in  a  small  frame  shed  situated  immediately 
below  the  dam  and  almost  surrounded  by  the  dam,  the  river  bank 
and  a  large  pile  of  dirt.  These  obstructions  so  far  cut  off  the 
light  from  the  engine-shed  that  it  required  artificial  light,  not 
only  during  the  night-time  but  late  in  the  morning  and  early 
in  the  evening  as  well.  To  meet  this  demand,  wires  were  strung 
from  the  power-house  by  way  of  the  pump  scow,  to  the  engine- 
shed  and  light  supplied  by  means  of  a  cluster  of  four 'lamps. 
At  the  point  where  these  wires  left  the  pump  scow  there  was 
a  switch  by  which  the  current  to  the  engine-shed  could  be  cut 
off.  These  light  wires  carried  440  volts  and  led  into  the  engine- 
shed  at  the  height  of  six  or  seven  feet  above  the  ground,  and  a 
few  inches  from  the  engine-shed  doorway.  On  the  night  of 
April  28  the  high  tension  power  lines  from  Canyon  Ferry  be- 
came disabled,  resulting  in  the  lights  being  extinguished  and  the 
pumps  stopped.  As  soon  as  the  pumps  ceased  working,  the  river- 
bed about  young  Hollenback 's  engine  began  to  fill  with  water. 
When  Hollenback  reported  for  work  about  7  A.  M.  of  April  29 
he  found  his  engine  surrounded  by  water  and  the  water  so  high 
in  and  about  the  engine-shed  that  work  with  the  engine  was  im- 
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possible,  and  the  water  continued  to  rise  thereafter  for  some 
considerable  time.  HoUenback  and  Purcell,  the  day  engineer, 
gathered  up  some  of  the  tools  about  the  engine  and  carried  them 
to  a  place  of  safety.  Purcell  then  suggested  that  they  wait  upon 
the  river  bank  until  they  could  see  (Johrmley,  the  supervising 
engineer,  and  report  to  him.  After  waiting  some  twenty  min- 
utes  or  more,  HoUenback  started  away  and  in  answer  to  Purcell's 
inquiry  said  that  he  was  going  down  to  the  engine.  Purcell  sug- 
gested that  it  was  not  necessary,  as  he  could  not  do  anything 
down  there,  but  HoUenback  continued  down  to  the  water's  edge, 
where  he  constructed  a  raft,  got  upon  it  and  made  his  way 
toward  the  engine-shed.  When  six  or  seven  feet  from  the  shed 
door  he  came  to  the  light  wires  running  from  the  pump  scow  to 
^his  engine-shed.  These  wires  were  then  only  eighteen  inches  or 
two  feet  above  the  surface  of  the  water.  HoUenback  took  hold 
of  one  of  the  wires  to  pass  under  it  and  was  electrocuted. 
Gohrmley,  the  supervising  engineer,  was  made  a  party  defend- 
ant. 

The  plaintiff  charges  negligence  on  the  part  of  defendants  in 
failing  to  exercise  reasonable  care  to  provide  young  HoUenback 
with  a  reasonably  safe  place  in  Which  to  perform  his  work,  and 
the  following  particulars  are  specified:  *' (a)  Stringing  live 
wires  of  high  voltage  -close  to  the  ground  where  employees 
would  come  in  contact  with  the  same,  (b)  Failure  to  run  these 
wires  out  of  range  of  employees,  as  the  corporation  could  and 
should  have  done,  (c)  Using  wires  that  were  old  and  bare  of 
insulation,  (d)  Failure  to  shut  off  the  electricity  in  these  bare 
wires  of  high  voltage  at  the  switch  provided  for  that  purpose." 

The  defendants  admit  the  employment  of  deceased  and  his 
death,  but  deny  any  negligence  on  their  part,  and  plead  contrib- 
utory negligence  on  the  part  of  the  deceased.  The  affirmative 
allegations  of  the  answer  were  put  in  issue  by  reply.  The  trial 
of  the  cause  resulted  in  a  verdict  and  judgment  in  favor  of 
plaintiff  and  against  the  defendant  Stone  &  Webster  Engineer- 
ing Corporation  for  $18,000  and  costs.  From  that  judgment 
and  an  order  denying  it  a  new  trial,  the  corporation  defendant 
appealed. 
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1.  It  is  urged  that  the  complaint  does  not  state  facts  sufficient 
[1]  to  constitute  a  cause  of  action,  because  it  does  not  negative 
the  idea  that  Hollenback's  death  resulted  from  his  own  act,  and 
the  rule  announced  in  Kennon  v.  GHlmer,  4  Mont.  433,  2  Pac.  21, 
and  reiterated  in  Badovinac  v.  Northern  Pac.  Ry.  Co,,  39  Mont. 
454,  104  Pac.  543,  is  invoked  here.  In  each  of  those  cases  the 
injured  party  jumped  from  a  moving  vehicle,  and  the  injury 
resulted  directly  from  the  act.  This  court,  speaking  of  a  com- 
plaint which  showed  those  facts  affirmatively,  said:  ''Thus  the 
plaintiff  declares  that  the  proximate  cause  of  the  injury  he  sus- 
tained was  his  own  action."  It  is  the  general  rule  in  this  state 
that  contributory  negligence  is  a  matter  of  defense,  and  that 
"the  existence  of  contributory  negligence  need  not  be  negatived 
in  the  complaint  unless  it  appears  from  other  allegations  therein 
that  the  proximate  cause  of  the  injury  was  the  act  of  the  plain- 
tiff.'? {Orient  Ins.  Co.  v.  Northern  Pac.  By.  Co.,  31  Mont.  502, 
78  Pac.  1036.)  The  complaint  in  the  present  instance  charges: 
"VI.  That  the  said  John  Hollenback,  on  the  said  29th  day  of 
April,  1910,  while  so  working  and  in  the  employ  of  the  defend- 
ants, came  in  contact  with  the  said  live  wire,  so  negligently  and 
carelessly  strung  and  placed  by  the  defendants,  by  reason 
whereof  the  said  John  HoUenback  was  electrocuted."  We  do 
not  think  that  it  can  be  said  to  appear  affirmatively  from  this 
allegation  that  the  proximate  cause  of  Hollenback's  injury  was 
his  own  act,  and  therefore  the  case  is  not  within  the  exception 
declared  in  Kennon  v.  CHlmer  and  Badovinac  v.  Northern  Pacific 
By.  Co.,  «bove. 

2.  Complaint  is  made  that  counsel  for  plaintiff  discussed  to 
[2]  the  jury  the  effect  of  certain  evidence  and  argued  that  the 
defendants  were  guilty  of  negligence  with  respect  to  acts  not 
charged  in  the  complaint  to  be  negligent  acts.  It  is  sufficient  to 
say  that  the  evidence  went  in  without  objection  and  was  before 
the  jury.  There  was  not  any  request  made  that  it  be  withdrawn 
or  its  effect  limited  by  instructions. 

3.  It  is  claimed  that  the  verdict  is  excessive.  Section  6486, 
Revised  Codes,  provides  that  in  a  case  of  this  character  ''such 
damages  may  be  given  as  under  all  the  circumstances  of  the  case 
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[3]  may  be  just.''  If  it  is  possible  from  the  evidence  in  this 
record  to  account  for  the  amount  of  the  verdict,  then  this  court 
ought  not  to  interfere.  {Yergy  v.  Helena  Light  <fe  By.  Co,,  39 
Mont.  213,  18  Ann.  Cas.  1201,  102  Pac.  310 ;  Helena  dt  Living- 
ston S,  &  R,  Co.  v.  Lynch,  25  Mont.  497,  65  Pac.  919.)  Under 
the  statute,  the  amount  of  the  verdict  must  of  necessity  rest  in 
the  sound  discretion  of  the  jury.  The  parties  are  entitled  to  a 
verdict  from  the  jury,  and  it  is  only  in  rare  instances  that  the 
court  is  justified  in  interfering,  unless  the  record  discloses  that 
the  elements  of  passion  and  prejudice  have  influenced  the  minds 
of  the  jurors  in  arriving  at  the  result. 

There  is  not  any  complaint  made  of  the  instructions  given 
which  advise  the  jury  of  the  measure  of  plaintiff's  recovery  and 
[4]  the  circumstances  to  be  considered  in  arriving  at  the  amount 
which  in  the  judgment  of  the  jurors  would  be  just.  Assuming, 
without  deciding,  that  the  rules  announced  in  those  instructions 
are  correct,  the  plaintiff  was  entitled  (1)  to  all  the  wages  of 
the  deceased  until  he  became  of  age,  charged,  however,  with  the 
burden  of  his  support;  and  (2)  to  such  proportion  of  his  earn- 
ings, after  he  arrived  at  21,  as  she  might  reasonably  have  ex- 
pected to  receive  from  him  during  her  lifetime.  The  record 
discloses  that  the  deceased  was  a  very  active,  energetic  young 
man,  particularly  devoted  to  mechanics,  in  the  pursuit  of  which 
he  had  shown  considerable  ability ;  that  he  already  had  a  station- 
ary engineer's  license  and  had  been  intrusted  with  the  running 
of  a  stationary  engine  for  a  short  time;  that  he  was  very  am- 
bitious and  devoted  to  his  mother,  this  plaintiff;  that  since  he 
was  thirteen  or  fourteen  years  of  age  he  had  been  earning  good 
wages,  and  uniformly  turning  over  his  earnings  to  his  mother 
who  had  supported  him.  At  the  time  of  his  death  he  was  re- 
ceiving three  dollars  per  day  as  a  fireman ;  and  the  jurors  were 
fully  justified  in  assuming  from  all  the  facts  disclosed  by  the 
evidence  that  he  would  continue  to  progress  in  his  work  as  he 
had  done  in  the  past.  Based  upon  the  wages  he  was  then  re- 
ceiving and  the  reasonable  probability  that  he  would  be  able  to 
earn,  and  would  earn,  wages  equally  as  good  or  better  during 


46  Mont.]     HoLLENBACE  V.  Stone  &  Webster  Eng.  Gobp.    571 

the  expectancy  of  his  mother's  life,  and  the  amount  written  iij 
the  verdict  is  not  beyond  the  legitimate  limits  indicated  by  the 
evidence. 

4.  Was  the  deceased  engaged  in  the  discharge  of  duties  within 
[6]  the  scope  of  his  employment  at  the  time  he  was  injured! 
It  is  admitted  in  the  answer  that  he  was  employed  by  the  defend- 
ants as  a  fireman  on  April  29,  1910;  but  it  is  alleged  that  at  the 
precise  time  of  his  injury  he  had  gone  beyond  the  scope  of  his 
employment,  that  he  was  not  acting  under  the  orders  of  the 
defendants,  and  that  in  whatever  he  was  doing  when  injured  he 
was  acting  as  a  volunteer,  and  that  it  was  his  own  negligence 
which  was  the  proximate  cause  of  his  injury.  The  general  rule 
of  substantive  law  governing  in  a  case  of  this  character  is  tersely 
stated  as  follows.:  ''When  a  servant,  of  his  own  accord,  and 
without  the  direction  of  his  master,  steps  outside  the  scope  of 
his  employment,  whether  on  the  master's  business  or  on  his  own, 
the  master  owes  him  no  duty  as  to  the  dangers  he  encounters,  and 
is  not  liable  for  any  injury  received."  (Dresser's  Employer's 
Liability,  sec.  104.)  While  the  rule  of  pleading  and  practice 
covering  the  same  subject  is  aptly  stated  by  the  supreme  court 
of  Alabama  as  follows:  ''To  hold  an  employer  liable  as  such  for 
injury  resulting  from  a  breach  of  such  duty,  it  must  appear  that 
the  employee  was,  at  the  time  of  the  injury,  acting  within  the 
scope  of  his  employment."  {Southern  Ry.  Co.  v.  Ouyton,  122 
Ala.  231,  25  South.  34.) 

To  attempt  to  delimit  the  ''scope  of  employment"  by  any 
definite  rules  of  general  application  would  be  a  hopeless  task. 
The  supreme  court  of  Pennsylvania  has  said:  "The  scope  of  his 
[the  servant's]  duties  is  to  be  defined  by  what  he  was  employed 
to  perform,  and  by  what,  with  the  knowledge  and  approval  of  his 
employer,  he  actually  did  perform,  rather  than  by  the  mere 
verbal  designation  of  his  position."  {Rummell  v.  DUworth, 
Porter  &  Co,,  111  Pa.  343,  2  Atl.  355,  363.)  Of  necessity  every 
case  must  be  determined  by  its  own  facts.  In  the  present  in- 
stance the  extreme  diflSculty  which  confronts  us  arises  from  the 
paucity  of  facts.    That  the  circumstances  were  such  on  April 
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29,  1910,  that  young  Hollenback  could  not  perform  the  duties 
primarily  attaching  to  his  position  as  fireman,  and  that  he  was 
not  attempting  to  do  so  when  he  was  injured,  may  be  conceded. 
There  is  some  evidence  which  tends  to  show  that  Hollenback  and 
Purcell  did  not  remove  all  of  the  master's  tools  and  appliances 
from  the  engine-shed,  but  that  certain  oil  cans  and  a  tool-box 
were  floating  on  the  water  at  the  time  Hollenback  was  injured. 
The  water  formed  a  sort  of  lake  surrounding  the  engine-shed,  and 
on  the  surface  of  this  water  were  floating  large  pieces  of  drift- 
wood and  other  debris.  It  also  appears  that  the  engine-shed  was 
open,  so  that  the  driftwood  or  debris  might  settle  on  or  about 
the  engine,  and  furthermore  that  there  were  portions  of  the  en- 
gine's machinery  and  appliances  which  might  have  been  injured 
by  these  floating  timbers  if  they  had  drifted  into  the  shed.  That 
Hollenback  was  not  merely  idling  away  his  time  floating  upon 
the  water  is  reasonably  certain.  He  told  Purcell  that  he  was 
going  to  the  engine.  He  built  a  raft  and  was  apparently  making 
his  way  directly  to  the  engine-shed  when  he  was  killed.  Just 
what  prompted  him  to  go — ^what  his  purpose  was — cannot  be 
read  from  the  printed  record  alone,  but  it  is  the  rule  that  **in 
rendering  a  verdict  the  jury  are  not  confined  in  their  determina- 
tion to  the  precise  language  in  which  the  evidence  is  given,  but 
may  find  a  verdict  upon  any  fair  inference  deducible  from  the 
evidence."  {Lehane  v.  Butte  Electric  By.  Co,,  37  Mont.  564, 
97  Pac.  1038.) 

After  much  serious  reflection  we  are  of  the  opinion  that  it  is 
a  fair  inference  from  the  evidence,  viewed  in  the  light  of  the 
surrounding  circumstances,  that  young  Hollenback  was  engaged, 
at  the  time  of  his  death,  in  attempting  to  rescue  property  belong- 
ing to  his  master — property  to  which  his  work  was  more  or  less 
directly  related.  That  Hollenback 's  contract  of  employment  as 
fireman  contemplated  that  he  should  make  every  reasonable 
effort  compatible  with  his  own  personal  safety  to  rescue  his 
master's  property  if  in  jeopardy,  and  particularly  property  re- 
lated directly  to  the  business  of  operating  the  hoisting  engine,  we 
do  not  entertain   any  doubt.     There   is  some   conflict   in   the 
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authorities  upon  this  subject,  but  the  better  reasoned  cases  and 
[6]  the  dictates  of  common  sense  support  the  view  that  a  ser- 
vant engaged  in  the  rescue  of  his  master's  property  in  peril  is 
acting  within  the  scope  of  his  employment. 

In  Moyse  v.  Northern  Pac.  Ry.  Co.,  41  Mont.  272,  108  Pac. 
1062,  we  held  that  the  conductor  of  a  freight  train  while  asleep 
in  the  caboose  after  the  completion  of  his  run,  and  while  waiting 
to  be  called  to  take  out  a  train  on  the  following  morning,  was 
in  the  discharge  of  his  duties,  and  acting  within  the  scope  of  his 
employment.  In  the  note  to  section  625  of  2  Labatt  on  Master 
and  Servant,  and  in  Chapter  IX  of  2  Dresser  on  Employer's 
Liability,  will  be  found  many  cases  indicating  the  liberality  of 
the  courts  in  treating  this  subject.  In  Bees  v.  Thomas  (1889), 
1  Q.  B.  D.  1015,  the  English  court  of  appeals  had  before  it  a 
case  of  a  fireman  employed  in  a  coal  mine.  In  the  course  of  his 
duty  he  was  required  to  take  a  report  to  the  mine  company's 
office.  A  horse  drawing  a  truck  upon  which  the  fireman  rode 
ran  away,  and  in  his  efforts  to  stop  the  horse  the  fireman  was 
killed.  The  court  held  that  the  accident  arose  out  of,  and  in 
the  course  of,  the  fireman's  employment. 

In  some  of  the  following  cases  it  is  distinctly  held  to  be  the 
duy  of  an  employee  to  make  reasonable  efforts  to  rescue  his 
master's  property  in  jeopardy,  while  in  others  it  is  held  that  in 
making  such  efforts  he  is  not  to  be  held  guilty  of  contributory 
negligence.  All  of  the  cases  in  principle  support  the  rule  which 
we  have  announced  above.  {Martin  v.  North  Jersey  St.  Ry.  Co., 
81  N.  J.  L.  562,  Ann.  Cas.  1912D,  212,  and  note,  80  Atl.  477 ; 
Terre  Haute  &  1.  R.  Co.  v.  Fowler,  154  Ind.  682,  48  L.  R.  A. 
531,  56  N.  E.  228;  Prophet  v.  Kemper;  95  Mo.  App.  219,  68  S. 
W.  956;  Pegram  v.  Seaboard  Air  Line  Ry.,  139  N.  C.  303,  4 
Ann.  Cas.  214,  and  note,  51  S.  E.  975 ;  Winczewski  v.  Winona  & 
W.  Ry.  Co.,  80  Minn.  245,  83  N.  W.  159;.  Pullman  Palace  Car 
Co.  V.  Laack,  143  111.  242,  18  L.  R.  A.  215,  32  N.  E.  285 ;  Brod- 
erick  v.  Detroit  U.  R.  8.  &  D.  Co.,  56  Mich.  261,  56  Am.  Rep. 
382,  22  N.  W.  802;  Louisville  <fe  N.  R.  Co.  v.  Seibert's  Admr. 
(Ky.),  55  S.  W.  892;  Pennsylvania  Co.  v.  McCaffrey,  139  Ind. 
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430,  29  L.  B.  A.  104,  38  N.  E.  67;  1  Thompson's  Commentaries 
on  the  Law  of  Negligence,  sec.  199.)  In  Mdltbie  v.  Belden,  167 
N.  Y.  307,  54  L.  R.  A.  52,  60  N.  E.  645,  the  rule  which  we 
have  announced  is  affirmed,  but  it  was  held  in  that  particular 
case  that  the  evidence  disclosed  such  negligence  on  the  part  of 
the  injured  person  as  to  preclude  recovery. 

Of  course  the  rule  just  stated  cannot  be  invoked  to  secure 
immunity  from  the  charge  of  contributory  negligence.  The  in- 
jured person's  acts  in  attempting  to  rescue  property  are  to  be 
viewed  in  the  same  light  as  his  acts  in  discharging  the  duties 
[7]  primarily  devolving  upon  him  by  virtue  of  his  employ- 
ment. In  other  words,  the  question  in  every  case  where  the 
defense  of  contributory  negligence  is  raised  must  be:  Did  the 
injured  employee,  in  attempting  to  rescue  his  master's  property, 
measure  up  to  the  standard  of  ordinary  care  and  prudence  t 

While  our  conclusion  is  that  the  jury  was  justified  in  finding 
that  HoUenback  was  engaged  in  the  discharge  of  duties  within 
the  scope  of  his  employment  at  the  time  he  received  his  injury, 
we  are  not  to  be  understood  as  approving  instruction  No.  5  given 
to  the  jury,  to  the  eflfect:  "If  you  believe  from  the  evidence 
that  there  was  no  necessity  for  the  deceased  to  be  in  the  posi- 
tion in  which  he  was  when  electrocuted,  and  that  he  was  not 
at  the  time  working  in  the  employ  of  the  defendant  company, 
then  and  in  that  event  the  plaintiff  cannot  recover,  and  your 
verdict  must  be  for  the  defendant."  This  instruction  was  sub- 
mitted in  lieu  of  one  requested  by  the  defendants  as  follows: 
"If  you  believe  from  the  evidence  that  the  deceased  voluntarily, 
and  not  at  the  instance  or  request  of  the  defendants,  or  either 
of  them,  went  upon  the  surface  of  the  water  on  a  raft,  and  while 
there  came  in  contact  with  the  said  live  wire,  then  he  was  not 
[8]  at  that  time  working  in  the  employ  of  the  defendant  com- 
pany, and  for  injuries  so  received  the  plaintiff  cannot  recover, 
and  your  verdict  must  then  be  for  the  defendants." 

In  our  opinion,  the  requested  instruction  was  clearly  erro- 
neous, while  the  one  given  could  not  have  been  of  much  value 
in  enlightening  the  jury  upon  the  principal  question  for  deter- 
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mination.     But  a  more  specific  instruction  was  not  requested, 
and  appellant  cannot  complain. 
The  judgment  and  order  are  afSrmed. 

Affirmed. 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Sanner  con- 
cur. 


LOKOWICH  et  al.,  Appellants,  v.  CITY  OP  HELENA, 

Respondent. 

(No.  3,211.) 
(Submitted  January   11,   1913.     Decided  January  28,   1913.) 

[129  Pac.  1063.] 

Waters  and  Water  Rights — Change  of  Point  of  Diversion — 
Pleading — Burden  of  Proof — Decree— rRes  Ad  judicata.. 

Water  Rights — Point  of  Diversion — Change  of — Pleading  and  Proof. 

1.  One  claiming  to  have  been  injured  by  a  change  in  the  point  of 
diversion  of  water  must  allege,  and  has  the  burden  of  proving,  the 
facts. 

Same — ^Decree — Res  Ad  judicata — Dismissal. 

2.  Where  every  substantial  matter  raised  in  a  suit  to  determine  the 
right  of  a  city  to  take  the  waters  of  a  stream  out  of  its  watershed 
and  use  them  continuously  for  municipal  purposes  had  been  finally 
disposed  of  in  a  case  to  which  plaintiffs  were  parties,  a  judgment  of 
dismissal  held  proper. 

Same — Decree — What  Matters  Concluded  by. 

3.  A  decree  in  a  water  right  suit  stands  as  an  absolute  finality, — in 
the  absence  of  appeal  b/  any  party  thereto, — not  only  as  to  the  con- 
clusions expressed,  but  also  as  to  everything  directly  or  implicitly  in- 
volved in  reaching  them. 

Appeal  from  District  Court,  Broadwater  County;  W.  B,  C. 
Stewart,  Judge. 

Action  by  Frank  Lokowich,  and  others,  to  enjoin  the  city  of 
Helena  from  diverting  the  waters  of  Beaver  creek  from  the 
watershed  of  said  stream.  From  a  judgment  of  dismissal  and 
from  an  order  overruling  a  motion  for  a  new  trial,  plaintiffs 
appeal.    AfiSrmed. 


576  LOKOWICH  ET  AL.  V.  CiTY  OP  HEliENA.       [Dcc.  T.  '12 

Mr,  James  A,  Walsh^  and  Messrs,  Hariman  &  Hartman,  for 
Appellants,  submitted  a  brief ;  Mr.  Walsh  and  Mr.  Walter  Hart- 
man  argued  the  cause  orally. 

Messrs,  Walsh  &  Nolan,  Mr.  JET.  S.  Hepner,  Mr.  Edward 
Horsky,  and  Mr,  C.  W,  WUey  submitted  a  brief  in  behalf  of 
Respondent ;  Mr.  C,  B,  Nolan  argued  the  cause  orally. 

MR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

Appeal  from  a  judgment  of  dismissal  and  from  an  order  over- 
ruling a  motion  for  a  new  trial. 

The  appellants  are  owners  in  severalty  of  certain  agricultural 
lands  situate  in  the  valley  of  Beaver  creek,  Broadwater  county, 
Montana,  and  of  certain  rights  in  and  to  the  waters  of  said 
creek;  and  they  have  brought  this  action  to  have  the  respond- 
ent city  of  Helena  permanently  enjoined  from  changing  the 
place  of  diversion  of  said  waters  under  its  prior  rights,  and 
from  conveying  such  waters  continuously  and  permanently  out 
of  the  watershed  of  the  stream  to  the  city  for  municipal  pur- 
poses. 

They  allege  that  by  a  decree  of  the  district  court  of  Broad- 
water county,  in  what  is  herein  referred  to  as  the  Spokane 
Ranch  Case,  the  respective  rights  of  all  the  parties  to  this  ac- 
tion in  and  to  the  waters  of  Beaver  creek  were  determined  as 
to  volume  and  date,  and  that  there  was  adjudged  to  respondent 
the  first  four  rights  upon  the  creek ;  that  in  said  suit  there  was 
no  issue  presented  in  the  pleadings  with  reference  to  taking 
any  of  said  waters  out  of  or  beyond  the  watershed  of  Beaver 
creek,  no  issue  as  to  the  time  that  respondent  or  its  predecessors 
in  interest  used  any  of  said  waters,  and  no  determination  as  to 
what  particular  rights  respondent  had  therein  as  to  time  or 
manner  of  use;  that  the  respondent's  several  rights  were  in  fact 
wont  to  be  used  only  at  certain  intervals  each  year  during  the 
irrigation  or  mining  season,  leaving  tlie  waters  to  flow  in  said 
creek  at  other  seasons  for  the  use  and  benefit  of  appellants  and 
other  appropriators ;  that  the  city  and  its  predecessors  were  wont 


46  Mont.]      LoKowicH  bt  al.  v.  City  of  Helena.  .577 

to  so  divert  its  waters  that  seepage  occurred,  which  supplied  the 
appellants  and  other  appropriators ;  that  the  city  threatens  to 
change  its  point  of  diversion  and  convey  said  waters  in  pipes 
to  the  city  of  Helena  out  of  and  beyond  the  watershed  of  said 
stream,  to  be  there  used  continuously  for  municipal  purposes. 

1.  The  flow  in  Beaver  creek,  except  at  flood  times,  is  approxi- 
mately 165  inches  or  4.125  cubic  feet  per  second.  Of  the  four 
rights  therein  belonging  to  respondent,  the  first  three  are  agri- 
cultural rights  and  aggregate  328  inches  or  8.17  cubic  feet  per 
second,  and  the  fourth  is  a  placer  mining  right  for  1,000  inches, 
or  25  cubic  feet  per  second.  The  points  of  diversion  of  all  these 
agricultural  rights  are  below  the  French  Bar  ditch,  by  which 
the  waters  under  the  placer  right  are  diverted,  and  the  city 
proposes  to  establish  a  new  point  of  diversion  for  its  placer 
mining  right  above  the  French  Bar  ditch  and  through  it  take 
such  water  as  it  may  to  Helena  for  municipal  purposes.  If  for 
this  branch  of  the  discussion  it  be  assumed  that  the  respondent 
is  authorized  to  take  the  waters  held  in  virtue  of  its  placer 
right  out  of  the  watershed  of  Beaver  creek,  it  does  not  seem 
of  much  importance,  in  view  of  the  normal  flow  of  the  creek, 
whether  they  are  taken  through  the  French  Bar  ditch  or  from 
a  point  above,  as  proposed.  While,  of  course,  one  may  not 
[1]  change  the  point  of  diversion  any  more  than  the  place  of 
use  or  the  character  of  use,  to  the  prejudice  of  other  appropri- 
ators (Rev.  Codes,  sec.  4842),  it  does  not  follow  that  any  such 
change  is  to  be  taken,  in  limine,  as  prejudicial.  On  the  con- 
trary, the  burden  is  on  the  party  claiming  to  be  prejudiced  by 
such  change,  to  allege  and  prove  the  facts.  (Hansen  v.  Larsen, 
44  Mont.  350,  120  Pac.  229.)  Now,  as  to  whether  the  appellants 
would  be  prejudiced  by  the  proposed  change  in  the  point  of 
diversion,  there  was  an  issue  in  the  pleadings;  but  while  there 
are  many  offers  to  prove  prejudice  to  the  appellants  from  the 
proposed  change  in  the  manner  and  place  of  use,  the  record  is 
barren  of  any  proof  or  offer  to  show  prejudice  from  the  pro- 
posed change  in  the  point  of  diversion* 

46  Mont. — 37 


578  LoKOwiCH  ET  Ah.  V.  City  op  Hblena.     [Dec.  T.  '12 

2.  Counsel  for  appellants  concede  that  the  disposition  of  this 
case  depends  upon  the  answers  to  the  following  questions:  (a) 
Can  the  respondent  take  these  waters  out  of  the  watershed  of 
the  stream  and  use  them  continuously,  to  the  manifest  and 
irreparable  damage  of  the  appellants?  And  (b)  was  this  ques- 
tion tried,  determined  and  disposed  of  in  the  case  of  Spokane 
Ranch  <&  Water  Co.  v.  Beatty  et  al.,  37  Mont.  342,  96  Pac.  727, 
97  Pac.  838  ? 

It  is  claimed  that  the  right  of  respondent  to  make  a  contin- 
uous diversion  was  not  settled  in  the  Spokane  Ranch  Case,  be- 
cause not  involved;  and  appellants  assign  as  error  the  refusal 
of  the  trial  court  in  this  case  to  receive  evidence  touching  the 
time,  place  and  manner  of  the  use  of  respondent's  various  rights 
by  the  respondent  and  its  predecessors  in  interest,  and  how  the 
proposed  diversion  from  the  watershed  of  Beaver  creek  would 
be  a  change  in  the  time,  place  and  manner  of  use,  to  their  det- 
riment. The  trial  court  thought  all  these  matters  foreclosed 
by  the  Spokane  Ranch  decree,  and  we  think  that  this  conclusion 
was  correct.  Turning  to  the  record,  we  find  that  the  parties 
to  this  action  were  parties  to  the  Spokane  Ranch  Case;  that  in 
that  case  the  present  appellants  filed  an  answer  to  the  cross- 
complaint  of  the  city  of  Helena,  and  the  city  filed  a  reply,  and 
these  pleadings  distinctly  presented  the  time,  place  and  manner 
of  the  use  of  these  rights  by  the  city  and  its  predecessors  and 
the  right  of  the  city  to  continuously  divert  the  waters  of  Beaver 
creek  from  its  watershed  to  the  city  for  municipal  purposes. 
What  the  issues  were  in  that  case  was  specifically  indicated  by 
this  court  in  the  Spokane  Ranch  decision,  as  follows:  **The 
pleadings  show  that  the  city  of  Helena  proposes  to  take  the 
water  which  it  has  a  right  to  use,  out  of  the  basin  or  channel 
of  Beaver  creek,  and  convey  it  to  the  city  of  Helena  for  mu- 
nicipal purposes,  and  that,  if  the  city  carries  out  its  intention, 
none  of  the  said  water  will  be  available  for  agricultural  purposes 
in  the  basin  of  Beaver  creek.  The  defendants,  other  than  the 
city  of  Helena,  claim  water  rights  in  Beaver  creek  subsequent 
in  time  to  those  of  the  city,  but  they  allege  in  their  several  an- 
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swers  that,  after  the  waters  were  used  by  the  predecessors  in 
interest  of  the  city,  the  same  were  allowed  to  return  to  the 
stream  in  such  a  manner  as  that  the  junior  rights  were  supplied 
at  some  periods  of  the  year,  and  that  they,  the  junior  claimants, 
did  in  fact  acquire  substantial  rights  in  the  water,  which  will 
be  entirely  lost  to  them  if  the  city  is  allowed  to  take  the  water 
away  from  the  basin  of  the  creek."  And  again:  ''Let  it  be  re- 
called that  the  pleadings  and  bill  of  exceptions  show  that  the 
fundamental  question  before  the  court  was  whether  the  city  of 
Helena  was  authorized  to  continuously  use  its  waters  outside 
of  the  basin  of  Beaver  creek."  In  view  of  this  language  and 
of  its  support  in  the  record  before  us,  we  marvel  that  the  ap- 
pellants could  make  the  allegations  of  the  present  complaint, 
or  contend  that  the  matters  referred  to  in  their  offers  of  proof 
were  not  presented  by  the  pleadings  in  that  case. 

Appellants  next  insist  that  they  are  not  foreclosed  by  the  de- 
cree, because  it  did  not  adjudge  to  the  city  the  right  to  perma- 
nently and  continuously  take  the  water  out  of  the  watershed, 
and  they  say  that  this  court  held  that  that  decree  left  the  re- 
spective rights  of  the  parties  undetermined,  save  as  to  volume 
and  date.  Turning  again  to  the  record  before  us,  we  observe 
that  the  court  found  as  a  fact  that  on  October  1,  1865,  the  city 
and  its  predecessors  in  interest  diverted  and  appropriated  1,000 
inches  of  the  waters  of  Beaver  creek,  through  its  French  Bar 
ditch,  extending  beyond  and  without  the  Beaver  creek  water- 
shed, and  have  ever  since  continued  to  use  said  water  for  useful 
and  beneficial  purposes  beyond  and  without  said  watershed. 
And  in  the  decree  itself  it  is  formally  adjudged,  without  limita- 
tion as  to  time,  place  or  manner,  that  the  city  is  entitled  to  use 
this  right  beyond  and  without  the  watershed  of  Beaver  creek, 
without  interference  from  anyone  and  subject  only  to  the  pre- 
ceding rights,  which  were  likewise  decreed  to  it.  Commenting 
on  this  decree,  the  opinion  of  this  court,  after  discussing  the 
terms  of  the  decree  relative  to  the  placer  rights  of  the  city,  pro- 
ceeds: **When  we  come  to  examine  the  words  used  by  the  court 
with  reference  to  the  other  water  rights  of  the  city,  we  observe 
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that  the  findings  are  couched  in  the  ordinary  terms  employed 
by  courts  in  the  northwestern  country  in  defining  water  rights 
used  for  agricultural  purposes.  •  •  •  The  phraseology  em- 
ployed with  reference  to  these  agricultural  rights  of  the  city 
simply  amounts  to  a  determination  that  the  city  has  the  same 
rights  in  the  waters  of  Beaver  creek  that  its  predeceasors  had. 
What  those  rights  were,  save  as  to  the  volume  of  water  and 
date  of  appropriation,  is  left  undetermined.  Therefore,  we 
are  of  opinion  that  this  decree,  so  far  as  the  agricultural  rights 
are  concerned,  does  not  give  to  the  city  the  authority  to  con- 
tinuously take  the  water  outside  the  watershed  or  basin  of  the 
main  stream.  •  •  •  "On  motion  for  rehearing  it  was 
sought  to  have  clarified  some  language  in  this  opinion  which 
counsel  thought  to  be  obscure;  and  this  court  then  said:  ''The 
court,  in  the  sentence  quoted,  referred  solely  to  the  city's  so- 
called  agricultural  rights  as  being  restricted,  by  the  decree,  to 
the  watershed  of  Beaver  creek.  We  do  not  feel  that  counsel 
for  the  city  need  apprehend  that  any  different  construction  will 
be  placed  upon  the  language  used."  And  still  again,  as  if  to 
make  assurance  more  assured,  this  court  in  the  Carlson  Case 
(Carlson  v.  City  of  Helena,  43  Mont.  1,  114  Pac.  110),  said: 
"The  decree  in  the  Spokane  Ranch  &  Water  Company  Case  above 
is  a  solemn  adjudication  that  the  city  may  rightfully  use  its 
French  Bar  right  beyond  and  without  the  watershed  of  Beaver 
creek. ' '  And  now,  in  the  hope  of  committing  the  subject  to  its 
[2]  final  rest,  we  again  express  the  opinion  of  this  court  that 
every  substantial  matter  here  raised  was  involved  in  the  Spokane 
Ranch  Case,  and  that  by  virtue  of  the  decree  there  rendered, 
the  authority  of  the  city  under  its  placer  mining  right,  to  con- 
tinuously divert  the  waters  of  Beaver  creek  from  its  watershed 
and  to  use  them  for  municipal  purposes,  is  settled. 

Whether  in  the  trial  and  determination  of  the  Spokane  Ranch 
Case  the  district  court  did  or  did  not  enter  as  fully  as  it  might 
have  into  the  question  of  time,  place  and  manner  of  the  use 
of  its  rights  by  the  city  and  its  predecessors,  or  sufiSciently  re- 
strict the  rights  of  the  city  with  respect  to  the  time,  place  and 
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maimer  of  use,  cannot  now  be  considered.  These  are  matters 
which  any  dissatisfied  party  to  that  case  could  have  had  reviewed 
by  this  court  on  proper  presentation.  But  the  decree  is  no 
longer  reviewable.  It  stands  an  absolute  finality,  not  merely 
[3]  as  to  the  conclusions  expressed,  but  as  to  everything 
directly  or  implicitly  involved  in  reaching  them.  (23  Cyc.  1288, 
par.  c,  1295,  par.  g;  Beloit  v.  Morgan,  7  Wall.  (U.  S.)  619,  19 
L.  Ed.  205 ;  Chicago,  K.  dk  W.  R.  Co.  v.  Black  et  al.,  47  Kan.  766. 
29  Pac.  96.) 

There  is  no  error  in  the  record,  and  the  judgment  and  order 
appealed  from  are  afiSrmed. 

Affirmed. 

Mb.  Chiep  Justice  Brantly  and  Mb.  Justice  Hollowat 
concur. 


LOVELL,  Appellant,  v.  WILLIS,  Respondent. 

(No.  3,212.) 
(Submitted  January  11,  19>13.    Decided  January  29,  1913.) 

[129  Pac.  1052.] 

Default  Judgments — Setting  Aside — Forgetfulness  Insufficient 
Excuse. 

Vacating  Default  Judgment — Insufficient  Showing. 

1.  Held,  that  the  district  court  erred  in  vacating  a  default  judgment, 
where  the  only  showing  made  by  defendant  in  his  affidavit  accompany- 
ing the  motion  to  set  aside  was  the  assertion  that  "his  attention  was 
80  much  absorbed  by  his  devotion  to  important  domestic  and  business 
duties,  besides  matters  of  public  interest/'  that  the  pendency  of  the 
action  passed  entirely  out  of  his  mind.  In  the  absence  of  a  statement 
of  facts  disclosing  the  nature  of  the  business,  and  explaining  the  mat- 
ters of  public  interest  engaging  his  attention,  the  showing  was  insuffi- 
cient. 

Same — Forgetfulness   Insufficient  Excuse. 

2.  Mere  forgetfulness  is  not  a  sufficient  excuse  for  setting  aside  a 
default  judgment. 

Appeal  from  District  Court,   Sanders   County;  B.  Lee  Mc- 
Culloch,  Judge. 
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Action  by  W.  D.  Lovell  against  C.  C.  Willis.  Prom  an  order 
setting  aside  a  default  and  permitting  defendant  to  answer, 
plaintiff  appeals.    Reversed.    Mr.  Justice  HoUoway  dissenting. 

Cause  submitted  on  briefs  of  counsel. 

Mr.  A.  S.  Ainsworth,  for  Appellant. 

Mr.  I.  B.  Blaisdell,  for  Respondent. 

MR.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 
the  court. 

■ 

Plaintiff  brought  this  action  to  recover  the  sum  of  $178.50, 
which  he  alleges  to  be  the  reasonable  value  of  services  rendered 
by  him  as  a  civil  engineer,  at  the  request  of  the  defendant  and 
one  J.  A.  McOowan,  now  deceased,  in  investigating  and  report- 
ing upon  the  merits  of  a  water-power  site  on  the  Missoula  river, 
in  Sanders  county.  The  defendant  was  regularly  served  with 
summons  and  a  copy  of  the  complaint  on  March  4,  1912,  but 
failed  to  appear  and  make  defense.  On  March  26  his  default 
was  upon  application  of  plaintiff  duly  and  regularly  entered, 
and  thereupon,  under  the  authority  conferred  upon  him  by  the 
statute  (Rev.  Codes,  sec.  6719),  the  clerk  entered  judgment  for 
the  amount  specified  in  the  complaint,  with  costs.  On  March  28 
the  defendant  through  his  counsel  served  and  filed  his  motion  to 
set  aside  the  default  ajijid  vacate  the  judgment,  on  the  ground 
that  he  failed  to  appear  in  the  action  by  reason  of  his  mistake, 
inadvertence  and  excusable  neglect.  The  motion  was  accom- 
[1]  panied  by  an  affidavit  by  the  defendant  in  excuse  for  his  in- 
advertence or  negligence,  and  setting  out  in  detail  the  facts  upon 
which  he  would  rely  for  his  defense  in  case  he  should  be  allowed 
to  answer.  It  appears  therefrom  that  at  the  time  he  was  served 
with  process  at  Plains,  the  place  of  his  residence,  he  was  about 
to  take  a  train  for  a  visit  to  Helena;  that  having  examined  the 
copy  of  the  complaint  sufficiently  to  inform  himself  as  to  the 
purpose  and  character  of  the  action,  he  put  it  with  the  copy  of 
the  summons  into  his  valise,  and  that  he  thereafter  forgot  all 
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about  it,  with  the  result  that  he  did  not  employ  counsel  or  take 
any  steps  to  prevent  default.  He  alleges  that  during  the  inter- 
vening time  he  "made  trips  to  Helena,  Cascade  and  Missoula ;  that 
his  attention  was  so  much  absorbed  by  his  devotion  to  important 
domestic  and  business  duties,  besides  matters  of  public  interest, 
that  he  did  not  unpack  his  valise  until  after  his  default  had  been 
entered,  and  that  for  this  reason  the  fact  of  the  pendency  of  the 
action  passed  entirely  out  of  his  mind,  until  the  receipt  of  a  letter 
from  plaintiff's  counsel  informing  him  that  judgment  had  been 
taken  against  him.  The  affidavit  does  not  by  a  statement  of 
facts  disclose  the  nature  of  the  business  in  which  he  was  engaged, 
nor  explain  what  the  matters  of  public  interest  calling  for  his 
attention  were.  It  is  a  statement  of  defendant's  own  conclusion 
that  they  were  important  and  pressing  and  hence  induced  his 
forgetfulness.  Upon  this  showing  the  court  made  an  order  set- 
ting aside  the  default  and  permitting  the  defendant  to  answer. 
The  plaintiff  has  appealed. 

We  think  the  court  erred  in  opening  the  default.  Mere  for- 
[2]  getfulness  is  not  a  sufficient  excuse.  (Scilley  v.  Babcock, 
39  Mont.  536,  104  Pac.  677.)  If  the  affidavit  had  made  a  dis- 
closure of  facts  showing  that  the  character  of  defendant's  busi- 
ness was  such  as  to  absorb  his  attention  and  was  so  pressing  that 
the  average  man  would,  under  similar  circumstances,  have  been 
likely  to  forget  his  other  important  interests,  the  conclusion  of 
the  court  thereon  might  have  been  justified.  As  it  was,  the 
court  accepted  the  conclusion  of  the  defendant  and  acted  upon 
it.    This  it  should  not  have  done. 

The  order  is  reversed. 

Beversed. 

Mb.  Justice  Sanneb  concurs. 

Mb.  Justice  Holloway  :  I  dissent.  Anticipating  that  parties 
to  litigation  might  be  careless,  thoughtless  or  inattentive,  and  as 
a  result  that  judgments  by  default  might  be  taken  against  them 
in  cases  where  they  had  meritorious  claims  or  defenses  which 
they  intended  to  assert,  the  legislature  enacted  section  6589, 
Revised  Codes,  for  the  express  purpose  of  relieving  such  parties. 
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Paraphrased,  that  section  reads :  The  court  may  in  its  discretion 
relieve  a  party  from  a  judgment  taken  against  him  through  his 
mistake,  inadvertence,  surprise  or  excusable  neglect.  A  mistake 
is  an  unintentional  error.  Inadvertence  is  the  lack  of  attentive- 
ness;  inattention,  the  result  of  carelessness.  The  synonyms  are: 
heedlessness;  carelessness;  thoughtlessness.  '* Neglect"  is  a 
broader  term  than  inadvertence,  in  that  it  comprehends  as  well 
the  idea  of  culpability  or  willfulness,  and  doubtless  because  of 
this  broader  signification  the  statute  attaches  to  the  term  the 
qualifying  word  **  excusable. " 

In  considering  the  propriety  of  setting  aside  judgments  ob- 
tained by  default,  these  declarations  of  the  courts  have  been 
repeated  so  often  that  they  have  become  trite,  if  not  axiomatic : 
''Every  application  of  this  character  must  be  determined  by  its 
own  facts."  *' Every  presumption  is  in  favor  of  the  trial  court's 
ruling."  ** Whether  the  default  should  have  been  set  aside  was 
a  matter  within  the  sound,  legal  discretion  of  the  court  below, 
and  with  its  determination  we  may  not  interfere  unless  there 
was  a  manifest  abuse  of  such  discretion." 

In  Oreene  v.  Montana  Brewing  Co.,  32  Mont.  102,  79  Pac.  693, 
this  court  reversed  the  district  court  because  it  would  not  set 
aside  a  default,  and  in  the  course  of  the  opinion  we  stated  the 
purposes  of  section  774,  Code  of  Civil  Procedure  of  1895.  now  sec- 
tion 6589  above,  and  the  principles  which  ought  to  control  in 
disposing  of  applications  for  relief  from  defaults.  Among  other 
things  we  said :  **It  will  not  do  to  say  that  if  the  defendant  was, 
or  its  attorneys  were,  guilty  of  negligence  whereby  the  default 
was  occasioned,  such  default  will  not  be  set  aside,  for  the  very 
purpose  of  section  774  [6589,  Rev.  Codes]  is  to  relieve  a  party 
who  has  defaulted,  and  that,  too,  through  his  own  inadvertence 
or  negligence,  provided,  however,  that  the  inadvertence  be  not 
gross  or  the  negligence  inexcusable,"  and  we  quoted  approvingly 
from  Collier  v.  Fitzpatrick,  22  Mont.  553,  57  Pac.  181,  the  fol- 
lowing:  "The  design  and  purpose  of  the  statute  is  to  further 
the  administration  of  justice,  so  that  the  very  right  upon  the 
merits  may  be  determined,  and 'to  that  end  to  grant  relief  from 
excusable  nefglect  in  cases  where  diligence  is  shown  in  applying 
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promptly  for  the  relief  sought,  provided  the  opposite  party  be 
not  deprived  of  any  advantage  to  which  he  may  properly  be 
entitled."  And  referring  to  the  same  statute  in  force  in  Cali- 
fornia, we  quoted  from  Melde  v.  Reynolds,  129  Cal.  308,  61  Pac. 
932,  the  following:  '*This  is  a  remedial  provision,  and,  under 
the  terms  of  section  4  of  the  same  Code,  which  require  it  to  be 
liberally  construed  with  a  view  to  effect  its  objects  and  promote 
justice,  it  is  best  observed  by  disposing  of  causes  upon  their  sub- 
stantial merits,  rather  than  with  strict  regard  to  technical  rules 
of  procedure.  The  discretion  of  the  court  ought  always  to  be 
exercised  in  conformity  with  the  spirit  of  the  law,  and  in  such 
a  manner  as  will  subserve,  rather  than  impede  or  defeat,  the 
ends  of  justice ;  regarding  mere  technicalities  as  obstacles  to  be 
avoided,  rather  than  as  principles  to  which  effect  is  to  be  given 
in  derogation  of  substantial  rights";  and  further  approved  the 
following  from  Qriswold  Linseed  Oil  Co.  v.  Lee,  1  S.  D.  531,  36 
Am.  St.  Rep.  761,  47  N.  W.  955:  ''The  power  thus  conferred 
upon  courts,  to  relieve  parties  from  judgments  taken  against 
them  by  reason  of  their  mistake,  inadvertence,  surprise  or  ex- 
cusable neglect  should  be  exercised  by  them  in  the  same  liberal 
spirit  in  which  the  section  was  designed,  in  furtherance  of  jus- 
tice and  in  order  that  cases  may  be  tried  and  disposed  of  upon 
their  merits.  When,  therefore,  a  party  makes  a  showing  of  such 
mistake,  inadvertence,  surprise  or  excusable  neglect,  applies 
promptly  for  relief  after  he  has  notice  of  the  judgment,  shows 
by  his  affidavit  of  merits  that  prima  facie  he  has  a  defense,  and 
that  he  makes  the  application  in  good  faith,  a  court  could  not 
hesitate  to  set  aside  the  default,  and  allow  him  to  serve  an  answer 
upon  such  terms  as  may  be  just  under  all  the  circumstances  of 
the  case." 

In  view  of  the  declared  purpose  of  section  6589  and  the  policy 
of  the  law  as  announced  in  Oreene  v.  Montana  Brewing  Co., 
above,  I  think  the  action  of  the  district  court  in  opening  this 
default  and  permitting  a  trial  of  the  cause  upon  the  merits 
should  be  affirmed. 

In  my  opinion,  the  affidavit  of  defendant  Willis  offers  some 
reasonable  excuse  for  his  forgetfulness.    I  do  not  think  it  neces- 


586  BiDPATH  V.  Helleb  et  al.  [Dec.  T.  12 

sary  that  he  should  be  required  to  make  full  disclosure  of  the 
character  of  his  private  business  in  order  to  make  out  a  ease  of 
excusable  neglect. 


BIDPATH,  Bespondent,  v.  HELLEE  bt  al..  Appellants. 

(No.  3,218.) 
(Submitted  January  14,  I&IS.    I>ecided  January  29,  1913.) 

[129  Pac.  1054.] 

Real  Property  —  Deeds  —  Encumbrances  —  Special  Assessment 
Liens — Covenant  of  Warranty — Breach — Pleading — Conclu- 
sions— Judicial  Notice — Unwritten  and  Written  Law  of  Other 
State — How  Proved. 

Breach  of  Warranty — Encumbrances — Pleading — Conclusions. 

1.  The  statement  in  a  complaint  in  an  action  for  the  breach  of  a  war- 
ranty against  encumbrances  that  the  real  property  in  question  was 
^'subject  to  a  tax,  charge  or  assessment  duly  assessed,"  etc.,  which  was 
"a  lien  and  encumbrance  by  law,"  without  a  recital  of  the  facts,  was  a 
mere  legal  conclusion   and  inefFective  for  any  purpose  as  a  pleading. 

Same — Special  Assessment  Liens — ^Matters  of  Statute. 

2.  The  circumstances  under  which  a  tax  or  special  assessment  lien 
attaches  so  as  to  render  a  grantor  liable  on  his  covenant  against  en- 
cumbrances are  matters  of  statute. 

Statutes  of  Other  State — Judicial  Notice. 

3.  The  courts  of  this  state  do  not  take  judicial  notice  of  the  statutes 
of  a  sister  state;  they  must  be  pleaded  and  proved  as  facts  in  the  case, 
to  such  effect  that  it  may  be  readily  seen  that  under  them  a  cauae  of 
action  exists. 

Unwritten  and  Written  Law  of  Other  State — ^How  Proved. 

4.  Where  the  unwritten  law  of  a  sister  state  is  to  be  proved,  resort 
may  be  had  to  the  published  reports  of  the  decisions  of  its  courts,  or 
to  oral  testimony  of  witnesses  skilled  in  the  subject  (Rev.  Codes,  sec. 
7908) ;  proof  of  the  written  law  of  another  state  must  be  made  in  com- 
pliance with  the  methods  prescribed  in  sections  7906  and  7907. 

Appeal  from  District  Court,  FUUhead  County;  J.  E.  Erickson^ 
Judge. 

Action  by  William  M.  Bidpath  against  August  and  Betha 
Heller  to  recover  for  the  breach  of  a  warranty  against  encum- 
brances. From  a  judgment  in  favor  of  plaintifE  and  an  order 
overruling  their  motion  for  a  new  trial,  defendants  appeal. 
Beversed  and  remanded. 
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Mr.  Sidney  M.  Logan,  for  Appellants,  submitted  a  brief;  Mr. 
Henry  C.  Smith,  of  counsel,  argued  the  cause  orally. 

The  power  to  impose  taxes  and  create  liens  is  not  an  inherent 
power  of  a  municipal  corporation,  nor  do  the  courts  indulge  in 
presumptions  in  favor  of  the  creation  or  organization  of  muni- 
cipal corporations  nor  the  exercise  of  the  powers  thereof,  but  the 
existence  of  all  these  things  must  be  afiSrmed  by  appropriate 
allegations  and  established  by  proper  evidence.  In  the  case  of 
McKnighi  v.  Oregon  etc.  By.  Co.,  33  Mont.  42,  82  Pac.  661,  it  is 
said: 

**If,  then,  the  court  did  not  take  judicial  notice  of  the  laws 
of  Idaho  and  the  same  were  not  set  forth  in  the  complaint  in 
order  to  advise  the  court,  it  is  difficult  to  see  how  the  court  could 
determine  that  the  complaint  in  fact  states  a  cause  or  causes  of 
action  under  the  laws  of  that  state.  It  is  an  elementary  rule 
that  where  one  relies  upon  the  statute  of  a  sister  state,  such  stat- 
ute must  be  plead  and  proved  as  a  fact." 

Expert  testimony  is  admissible  only  for  the  purpose  of  prov- 
ing the  interpretation  or  exposition  of  the  statutes  of  a  sister 
state  by  the  appellate  court  of  that  state,  or  proving  the  un- 
written law  of  such  state,  and  not  for  the  purpose  of  supplying 
the  authenticated  copies  of  a  statute  law,  and  if  the  supreme 
court  of  the  state  whose  law  is  sought  to  be  established  has  not 
interpreted  the  statute,  then  expert  evidence  is  not  admissible. 
(5  Encyclopedia  of  Evidence,  822;  Sells  v.  Haggard,  21  Neb. 
357,  32  N.  W.  66.) 

As  to  the  question  of  the  existence  of  cities  and  municipal  cor- 
porations,  the  authorities  are  uniform  to  the  effect  that  courts 
will  not  take  judicial  notice  of  cities  outside  of  the  boundaries 
of  the  state.  (See  Cook  v.  Crawford,  4  Tex.  420;  Andrews  v. 
Hoxie,  5  Tex.  171;  Whitlock  v.  Castro,  22  Tex.  108.) 

In  Pritchett  v.  Stanislaus  County,  73  Cal.  310,  14  Pac.  795, 
it  is  said:  ''It  should  have  been  set  forth  in  the  complaint,  to 
entitle  the  plaintiff  to  recover,  to  what  class  of  municipal  cor- 
porations the  city  of  Modesto  belongs,  and  what  compensation 
to  the  marshal  had  been  fixed  by  an  ordinance  passed  by  the 
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board,  and  it  should  further  appear  that  the  claim  of  plaintiff 
accorded  with  such  ordinance.*'  In  Carpenter  v.  8h%ni%ers,  108 
Cal.  359,  41  Pac.  473,  the  court  says:  "But  one  cannot  take 
judicial  notice  of  the  ordinances  of  municipal  corporations  or 
of  the  time  when,  if  passed,  they  take  eflEect."  (Lttcas  v.  San 
Francisco,  7  Cal.  475 ;  Barker  v.  Mayor  of  New  York,  17  Wend. 
(N.  Y.)  199;  Haven  v.  New  Hampshire  Asylum,  13  N.  H.  532, 
38  Am.  Dec.  512;  City  of  Napa  v.  Easterly,  61  Cal.  517.)  In 
the  last  case  cited,  the  court  refused  to  presume  that  ordinances 
were  properly  published. 

Turning,  now,  to  the  question  of  whether  the  ordinance  levy- 
ing the  tax  should  have  been  set  forth  in  the  complaint,  we  call 
attention  to  the  case  of  Miles  City  v.  Bed  Kern,  12  Mont.  119, 
in  which  the  court  quotes  with  approval  the  following  language 
of  Mr.  Bishop:  ** Always,  by  the  common-law  rules,  the  by-laws 
of  municipal  corporations  are  private,  not  public,  laws,  and  they 
must  be  averred  in  pleadings  upon  them,  and  proved  like  other 
facts  at  the  hearing;  and  this  is  so,  even  though  the  act  of  cor- 
poration  is  deemed  public,  or  a  statute  requires  the  court  to 
notice  it  judicially." 

No  appearance  in  behalf  of  Respondent. 

MR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

Action  to  recover  for  the  breach  of  a  warranty  against  en- 
cumbrances. A  demurrer  to  the  complaint  and  an  objection  to 
the  introduction  of  any  evidence  under  it  were  overruled;  and 
at  the  close  of  the  evidence  for  the  respondent  a  motion  for 
nonsuit  was  denied.  Respondent  had  judgment  according  to  the 
prayer  of  the  complaint,  and  from  that  judgment  and  from  an 
order  overruling  their  motion  for  a  new  trial,  defendants  appeal. 
The  principal  questions  presented  are :  (1)  The  sufficiency  of  the 
complaint,  and  (2)  the  admissibility  of  oral  testimony  by  an 
attorney  to  establish  the  law  of  a  sister  state. 

1.  The  complaint  alleges  that  on  July  16,  1899,  the  appellants 
sold  and  granted  to  respondent  **by  deed  duly  acknowledged  in 
fee  simple"  certain  lots  in  the  city  of  Spokane;  that  said  deed 
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contained  a  covenant  that  the  premises  were  free  from  all  en- 
cumbrances, except  taxes  for  the  year  1898 ;  that  at  the  time  said 
deed  was  made  and  delivered  the  said  premises  were  not  free 
from  all  encumbrances  except  taxes  for  1898,  but  **were  sub- 
ject to  a  tax,  charge  or  assessment  theretofore  duly  assessed, 
charged  and  confirmed  by  the  city  of  Spokane  •  •  •  and  by 
the  proper  ofiBcers  thereof,  in  the  sum  of  $463.03,"  and  which  was 
**a  lien  and  encumbrance  by  law  upon  the  said  premises'';  that 
by  reason  thereof  and  ''to  extinguish  said  tax  or  assessment  and 
to  protect  said  premises  from  the  lien  thereof  and  the  enforce- 
ment of  the  same,"  plaintiff  was  obliged  to  and  did  pay  $722.33, 
for  which  amount  judgment  is  prayed,  with  costs. 

It  will  be  noted  that  the  supposed  encumbrance  referred  to 
is  born  of  some  kind  of  tax  or  assessment  imposed  by  the  city 
of  Spokane.  What  the  legal  status  of  the  city  of  Spokane  is, 
what  kind  of  tax,  charge  or  assessment  it  imposed  upon  the  prop- 
erty, what  power  it  had  to  impose  such  a  tax  or  assessment,  how 
such  power  must  be  exercised,  how  it  was  exercised,  and  how  the 
tax  or  assessment  came  to  be  a  lien  or  encumbrance,  are  matters 
concerning  which  the  complaint  is  silent.  .  No  extended  discus- 
[1]  sion  is  needed  to  demonstrate  the  utter  deficiency  of  such  a 
complaint.  A  lien  or  encumbrance  is  not  averred  by  the  mere 
naked  allegation  of  its  existence ;  the  facts  should  be  fully  stated. 
(25  Cyc.  684,  par.  3;  13  Ency.  PI.  &  Pr.  124,  par.  2;  McGlauflin 
V.  Wormser,  28  Mont.  177,  72  Pac.  428.)  To  say,  in  the  absence 
of  other  allegations,  that  real  property  was  "subject  to  a  tax, 
charge  or  assessment  duly  assessed,  charged  and  confirmed," 
which  was  **a  lien  and  encumbrance  by  law,"  is  to  recite  a  series 
of  mere  legal  conclusions,  ineffective  for  any  purpose  as  a  plead- 
ing. 

Nor  does  it  specially  aid  the  matter  if  we  assume  that  the  city 
of  Spokane  is  a  municipal  corporation  of  the  state  of  Washing- 
ton. Nowhere  outside  of  the  law  of  Washington  can  there  be 
anything  which  empowers  the  city  of  Spokane  to  levy  any  taxes 
or  assessments  of  such  character  as  to  be  liens  or  encumbrances 
upon  real  estate.  If  it  has  any  such  power,  it  must  have  it  by 
virtue  of  some  statutory  provision  of  the  state  of  Washington, 
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[2]  because  the  circumstances  under  which  a  tax  or  special 
assessment  lien  attaches  so  as  to  render  a  grantor  liable  on  his 
covenant  against  encumbrances  are  wholly  matters  of  statute. 
(11  Cyc.  1114,  pars.  1,  3.)  Now,  the  courts  of  this  state  do  not 
[3]  take  judicial  notice  of  the  statutes  of  a  sister  state  {Bank 
of  Commerce  v.  Fuqua,  11  Mont.  285,  28  Am.  St.  Rep.  461,  14 
L.  R.  A.  588,  28  Pac.  291 ;  McKnight  v.  Oregon  Short  Line  Ry. 
Co.,  33  Mont.  40,  82  Pac.  661) ;  they  must  be  pleaded  and  proved 
as  facts  in  the  case,  and  to  such  effect  that  it  may  be  readily 
seen  that  under  them  a  cause  of  action  exists.  (11  Cyc.  1114; 
5  Encyclopedia  of  Evidence,  808 ;  Bank  of  Commerce  v.  Fuqua, 
supra;  McKnight  v.  Oregon  Short  Line  By.  Co,,  supra.)  Of 
course,  these  principles  apply  with  especial  force  where,  in 
addition  to  the  statutes  of  a  sister  state,  there  is  involved  the 
existence  and  validity  of  the  ordinances  of  cities  within  its 
boundaries. 

2.  Inasmuch  as  this  case  must  be  retried,  we  deem  it  advisa- 
ble to  refer  briefly  to  the  manner  of  proving  the  law  of  a  sister 
[4]  state.  The  rule  is  settled  that  where  the  unwritten  law  of 
a  sister  state  is  in  question,  resort  may  be  had  to  the  published 
reports  of  the  decisions  of  the  courts  of  such  state,  or  to  oral 
testimony  of  witnesses  skilled  in  the  subject  (Rev.  Codes,  sec. 
7908) ;  but  where  the  written  law  of  a  sister  state  is  to  be  proved, 
other  methods  must  be  pursued.  (U.  S.  Const.,  Art.  IV,  sec.  1 ; 
U.  S.  Rev.  Stats.,  sec.  905 ;  Rev.  Codes,  sees.  7906,  7907 ;  Bank  of 
Commerce  v.  Fuquxi,  supra;  36  Cyc.  1255.) 

The  judgment  and  order  appealed  from  are  reversed  and  the 
cause  is  remanded  for  a  new  trial. 

Reversed  and  remanded. 

Mb.  Chief  Justice  Bbantly  and  Mb.'  Justice  Hollowat 
concur. 
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STATE,  Respondent,  v.  MURPHY,  Appellant, 

(No.  3,219.) 
(Submitted  January  15,  1913.    Decided  January  31,  1913.) 

[129  Pac.  1058.] 

Criminal  Law — Trial — Argument — Technicalities — Reversal  of 
Judgment — Appellant  must  Show  Prejudice, 

1.  Under  sections  9415  and  9548,  Bevised  Codes,  a  judgment  of  con- 
yietion  in  a  criminal  prosecution  will  not  be  reversed  for  alleged 
error  in  permitting  tbe  county  attorney  to  exceed  the  limits  of  legit'u 
mate  argument  in  addressing  the  jury,  where  it  is  apparent  that  appel- 
lant could  not  have  suffered  prejudice  in  respect  to  any  substantial 
right. 

Appeal  from  District  Court,  Cascade  County;  J.  B.  Leslie, 
Judge. 

I.  J.  Murphy,  convicted  of  the  crime  of  grand  larceny,  ap- 
pealed from  the  judgment  and  an  order  denying  him  a  new  trial. 
Affirmed. 

Cause  submitted  on  briefs  of  counsel. 

Mr.  W.  F  0  'Leary,  and  Mr,  Oeo,  A .  Judson,  for  Appellant. 

Where  conviction  is  sought  upon  circumstantial  evidence,  all 
the  circumstances  proved  must  be  consistent  with  each  other,  and 
with  the  hypothesis  that  the  accused  is  guilty,  and  at  the  same 
time  inconsistent  with  any  other  rational  hypothesis.  {State  v. 
Sivitor,  43  Mont.  31,  Ann.  Cas.  1912C,  230,  114  Pac.  112 ;  State 
v.  McCarthy,  36  Mont.  226,  92  Pac.  521;  State  v.  Foster,  26 
Mont.  71,  66  Pac.  565 ;  State  v.  Duncan,  40  Mont.  531,  107  Pac. 
510.) 

The  county  attorney  was  permitted,  over  the  objection  of  coun- 
sel for  the  defendant,  to  state  to  the  jury  that  the  court  would 
not  stibmi»t  this  case  to  the  jury  *'if  the  evidence  was  insufficient 
to  warrant  a  conviction."  This  argument  practically  tells  the 
jury  that  if  the  defendant  was  not  guilty,  the  court  would  not 
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submit  the  ease  to  the  jury,  which  is  not  a  legitimate  argument, 
and  the  jury  should  have  been  admonished  to  disregard  the  re- 
marks. And  further,  the  county  attorney  was  permitted  to  state, 
over  objection,  that  "If  the  truth  were  known,  the  witness 
Burnett  was  one  of  the  conspirators  in  this  case  with  defendant 
Murphy  and  with  the  defendant  Hinkle,  and  that  he  had  a 
guilty  knowledge  of  the  entire  transaction  with  defendant  Mur- 
phy." There  is  no  evidence  of  any  such  state  of  affairs  in  this 
case,  and  such  an  argument  prejudiced  the  rights  of  the  defend- 
ant. (Harwell  v.  State,  61  Tex.  Cr.  233,  134  S.  W.  701 ;  State 
V.  Clark,  114  Minn.  342,  131  N.  W.  369 ;  State  v.  Knudson,  21 
N.  D.  562,  132  N.  W.  149 ;  State  v.  Hyde,  234  Mo.  200,  Ann.  Cas. 
1912D,  191,  136  S.  W.  316 ;  People  v.  Pisano,  142  App.  Div.  524, 
127  N.  Y.  Supp.  204 ;  Ross  v.  State,  61  Tex.  Cr.  12,  133  S.  W. 
688;  Clements  v.  State,  61  Tex.  Cr.  161,  134  S.  W.  728;  Kirksey 
V.  State,  61  Tex.  Cr.  298,  135  S.  W.  124.) 

Mr  Albert  J.  Oalen,  Attorney  General,  and  Mr,  J.  A.  Poore, 
Assistant  Attorney  General,  for  Respondent. 

MR.  JUSTICE  HOLLO  WAY  delivered  the  opinion  of  the 
court. 

I.  J.  Murphy  was  convicted  of  grand  larceny  and  appeals 
from  the  judgment  and  from  an  order  denying  him  a  new  trial 
Only  two  questions  are  presented: 

First.  It  is  urged  that  the  evidence  is  insuflScient  to  sustain 
the  judgment.  A  recital  of  the  testimony  would  not  serve  any 
useful  purpose.  We  have  examined  the  record  carefully,  and 
are  of  the  opinion  that  the  trial  court  did  not  err  in  submitting 
the  cause  to  the  jury. 

Second.  Complaint  is  made  that  counsel  for  the  state  exceeded 
[1]  the  limits  of  legitimate  argument  in  addressing  the  jury. 
Whether  or  not  this  charge  is  well  founded  is  not  of  consequence 
here,  for  it  is  impossible  that  defendant  could  have  suffered  in 
respect  to  any  substantial  right. 

In  view  of  the  provisions  of  sections  9415  and  9548,  Revised 
Codes,  and  the  oft-repeated  pronouncements  by  this  court,  it  is 
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idle  for  counsel  to  hope  to  secure  a  reversal  upon  such  a  thread- 
bare technicality  as  is  presented  here. 
The  judgment  and  order  are  affirmed. 

Affirmed. 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Sanner  concur. 


MAERON,  Respondent,  v.  GREAT  NORTHERN  RAILWAY 

CO.,  Appellant, 

(No.  3,216.) 
(Submitted  January  13,  1913.    Decided  February  1,  1913.) 

[129  Pac.  1055.] 

Railroads  —  Crops  —  Destruction  by  Fire  —  Negligence  —  Damr 
ages  —  Evidence  —  Witnesses  —  Refreshing  Memory  —  Memo- 
randa— Admissibility  in  Evidence. 

Bailroads — Destruetion   of   Crops   by   Fire^Damages — Evidence — Admissi- 
bility. 

1.  For  the  purpose  of  showing  the  extent  and  character  of  plaintiff's 
injury  in  an  action  against  a  railroad  company  for  damages  occasioned 
by  defendant's  careless  operation  of  one  of  its  locomotives  whereby 
the  grass  and  vegetation  on  his  land  wero  set  afire,  evidence  that 
the  grass  roots  were  damaged,  that  it  required  two  or  three  years  for 
the  sod  of  a  meadow  to  recover  from  the  effects  of  the  fire,  etc.,  was 
properly  admitted,  conceding  the  measure  of  damages  for  such  injury 
to  be  the  diminished  value  of  the  realty  because  of  the  fire. 

Same. 

2.  There  having  been  a  crop  of  grass  on  plaintiff's  land  at  the  time 
of  the.  fire  alleged  to  have  been  caused  by  defendant's  negligence,  which 
had  a  separate  and  independent  value  of  its  own,  he  was  properly 
permitted  to  testify  as  to  such  value,  the  measure  of  recovery  in  such 
ease  being  the  value  of  the  thing  thus  destroyed,  and  not  the  difference 
in  the  value  of  the  land  before  and  after  the  fire. 

Evidence — Nonprejudicial  Error. 

3.  Alleged  error  in  the  admission  of  answers  to  questions  asked  ex- 
pert witnesses,  preliminary  in  character,  each  of  which  could  have  been 
answered  yes  or  no,  could  not  have  wrought  prejudice  to  appellant. 

Instructions — ^When  Refusal  Proper. 

4.  An  offered  instruction  upon  a  matter  not  in  issue  was  properly 
refused. 

Witnesses — Refreshing  Memory — Admissibility — Prerequisites. 

5.  Before  a  witness  who  has  not  any  independent  recollection  of  a  fact 
about  which  he  is  interrogated   cun  be  permitted  to  testify  under  sec- 

46  Mont. — ^88 
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tion  8020,  Bevifled  Codes,  after  refreshing  his  memorj  from  a  writing, 
or  give  his  testimony  directly  from  it,  he  must  qualify  hy  showing  that 
the  entry  was  made  by  himself  or  under  his  direction  at  the  time  the 
fact  occurred  or  while  it  was  fresh  in  his  memory,  and  that  he  knew 
at  the  time  it  was  made  that  it  correctly  stated  the  fact. 

Evidence — Writings — ^Inadmissibility. 

6.  Held,  that  a  memorandum  made  by  a  witness  who  could  not  qualify 
under  the  provisions  of  section  80^,  Bevised  Codes,  and  was  therefore 
unable  to  testify  by  its  aid  or  directly  from  it,  was  itself  inadmissible. 

Bailroads — ^Destruction  of  Crops  by  Fire — ^Evidence — Sufficiency. 

7.  While  defendant's  train  was  in  the  neighborhood  of  plaintiff's  land 
smoke  was  seen  arising  from  the  ground;  a  witness  went  toward  the 
place  and  found  some  of  plaintiff's  land  burned  over  and  a  haystack 
on  fire;  two  or  three  other  fires  were  started  between  two  certain  sta- 
tions by  the  same  train ;  several  fires  were  set  during  the  week  plaintiff's 
property  was  burned;  in  going  up-grade,  not  only  sparks,  but  "good- 
sized  chunks  of  fire"  were  thrown  from  the  locomotive,  etc  Evidence 
held  sufficient  to  warrant  the  inference  that  defendant's  locomotives 
caused  the  fire. 

Appeal  from  District  Court,  Valley  County;  Frank  N.  Utter, 
Judge. 

Action  by  Peter  Marron  to  recover  damages  from  defendant 
Great  Northern  Railway  Company  for  the  destruction  of  prop- 
erty caused  by  fires  started  by  the  negligent  operation  of  its 
locomotives.  From  a  judgment  in  favor  of  plaintiff,  defendant 
appeals.    AfiBrmed. 

Messrs.  Veazey  &  Veazey,  and  Mr.  E.  L,  Bishop,  for  Appel- 
lant, submitted  a  brief  j  Mr.  I.  Parker  Veazey,  Jr.,  argued  the 
cause  orally. 

The  measure  of  damages  for  injury  to  his  land  by  reason  of 
the  destruction  of  the  roots  of  the  native  and  perennial  blue- 
joint  grass  is  the  difference  between  the  value  of  the  land  before 
and  after  the  fire  and  not  the  value  of  the  crop  which  might, 
but  for  the  fire,  have  been  produced  the  following  year.  In  3 
Sedgwick  on  Damages,  ninth  edition,  1939,  the  rule  is  laid  down 
as  follows:  ''If,  however,  the  destruction  is  not  of  an  annual 
crop,  but  of  a  more  or  less  permanent  one,  as  the  turf  of  a 
pasture  or  meadow,  the  injury  becomes  an  injury  to  the  land 
itself,  and  the  measure  of  damages  is  the  diminished  value  of 
the  land."  (See,  also,  Atlanta  etc.  Ry.  Co.  v.  Brown,  158  Ala. 
607,  48  South.  7^;  Thompson  v.  Railway  Co.,  84  Neb.  482,  121 
N.  W.  448;  Railway  Co.  v.  Hogsett,  67  Tex.  685,  4  S.  W.  366; 
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Ward  V.  Railway  Co,,  61  Minn.  449,  63  N.  W.  1104 ;  Railway  Co. 
V.  Wamecke,  43  Tex.  Civ.  83,  95  S.  W.  601;  Railway  Co.  v. 
QualU  (Tex.  Civ.),  124  S.  W.  141;  Wiggins  v.  Railway  Co.,  119 
Mo.  App.  492,  95  S.  W.  311 ;  Mattis  v.  Railway  Co.,  138  Mo.  App. 
61,  119  S.  W.  998;  Railway  Co.  v.  Walsh,  11  Ind.  App.  13,  38 
N.  E.  534;  Adams  v.  Railway  Co.  (Mo.  App.),  122  S.  W.  1136.) 
In  a  few  states  it  has  been  held  that  the  measure  of  damages 
for  the  destruction  by  fire  of  crops  which  grow  from  seed  and 
can  be  reseeded  and  restored  in  one  season  is  the  cost  of  restor- 
ing the  meadow  and  the  rental  value  of  the  land  during  the 
season  lost.  (Mattis  v.  Railway  Co.,  supra.)  However,  we 
have  found  no  cases  applying  this  rule  to  the  destruction  of  the 
roots  of  wild  or  prairie  grass,  such  as  the  blue-joint  involved  in 
this  case.  In  fact,  the  rule  is  not  susceptible  of  such  applica- 
tion, as  such  grasses  are  not,  and  cannot  be,  reseeded  by  man. 
Even  if  this  rule  were  applicable  and  adopted  in  this  case,  the 
court  should  still  have  given  defendant's  request  No.  4,  since 
there  was  no  evidence  adduced  as  to  the  cost  of  restoring  the 
meadow  or  the  rental  value  of  the  land  in  the  interim.  (RaH- 
way  Co.  V.  Jones,  59  Ark.  105,  26  S.  W.  597,  598;  Wiggin  v. 
Railway  Co.,  119  Mo.  App.  492,  95  S.  W.  312.) 

'' Private  memoranda  may,  under  certain  conditions,  be  used 
by  a  witness  to  refresh  his  recollection,  and  this  according  to 
the  generally  accepted  rule,  even  in  a  case  where  the  witness  has 
no  present  recollection  of  the  facts,  if  he  recollects  that  when 
the  memorandum  was  made  he  knew  it  to  be  true,  and  hence 
can  swear  that  it  was  correctly  made;  and  under  this  rule  the 
memorandum  is  according  to  many  of  the  decisions  allowed  to 
go  before  the  jury.*'  (17  Cyc.  399;  see,  also,  Ii%surance  Co.  v. 
Weides,14t  Wall.  (U.  S.)  375,  20  L.  Ed.  895;  Cross  v.  Bartholo^ 
mew,  42  Vt.  206;  Letuis  v.  Ingersol,  1  Keyes  (N.  Y.),  357,  3 
Abb.  Dec.  55;  Passmore's  Appeal,  60  Mich.  463,  27  N.  W.  603.) 

**The  witness  may  rely  upon  the  accuracy  of  such  memoran- 
dum and  not  his  memory  in  testifying.*'  (Cole  v.  Jessup,  10 
N.  Y.  96 ;  Halsey  v.  Sinsebaugh,  15  N.  Y.  485 ;  Laphan  v.  Kelley, 
35  Vt.  195;  Southern  Pac.  Co.  v.  Cox  dk  Co.  (Tex.  Civ.),  136 
S.  W.  105;  People  v.  Lowrie,  4  Cal.  App.  137,  87  Pac*  254.) 
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Insufficiency  of  the  Evidence:  There  was  no  evidence  as  to 
where  the  fire  was  set  with  reference  to  the  railroad;  no  evi- 
dence as  to  whether  the  wind  was  blowing  from  the  railroad 
toward  the  point  at  which  the  fire  was  set,  or  vice  versa,  and  no 
evidence  that  the  fire  was  set  so  near  the  railroad  that  it  might, 
under  any  circumstances,  by  any  possibility,  have  been  com- 
municated by  sparks  or  fire  from  the  engine.  {Manning  v.  £atZ- 
tvay  Co,,  137  Mo.  App.  631,  119  S.  W.  464;  Lemann  Co.  Lid. 
V.  Railway  Co,,  128  La.  1089,  55  South.  684;  Peck  v.  Railway 
Co.,  31  Mo.  App.  123 ;  Railway  Co.  v.  Edmonson,  101  Ga.  747,  29 
S.  E.  213;  Finkelstan  v.  Railway  Co.,  94  Wis.  270,  68  N.  W. 
1005;  Stratton  v.  Railway  Co.,  7  Colo.  App.  126,  42  Pac.  602; 
Denver  T.  &  0.  R.  Co.  v.  De  Graff,  2  Colo.  App.  42,  29  Pac 
664.) 

Messrs.  Eurd  <fe  Lewis,  and  Mr.  Paid  Babcock,  for  Respond- 
ent, submitted  a  brief;  Mr.  Oeo.  E.  Hurd  argued  the  cause  orally. 

Evidence  relating  to  the  measure  of  damages  was  admissible 
under  the  rule  laid  down  by  the  authorities  cited  by  counsel  in 
their  argument  to  the  effect  that  the  value  of  the  crop  which 
would  have  been  raised  upon  such  land  during  the  several  years 
following  such  fire  is  evidence  of  the  value  of  the  land  before 
and  after  the  fire.  No  evidence  was  admitted  which  would  not 
tend  directly  to  establish  the  diminished  value  of  the  land — 
the  showing  that  the  land  was  valuable  blue-joint  hay-land ;  that 
the  roots  of  blue-joint  grass  are  damaged  by  fire ;  and  that  such 
damage  is  of  a  **more  or  less  permanent  nature,"  as  **is  th^  turf 
of  a  pasture  or  meadow."  Under  the  authorities  cited  by,  the 
appellant  the  injury  became  an  injury  to  the  land  itself,  and 
the  testimony  admitted  tended  to  establish  such  injury  to  the 
land  over  which  the  fire  had  swept. 

In  this  aspect  of  the  case  it  is  difficult  to  see  the  basis  for  the 
contention  of  the  appellant  that  the  plaintiff  sought  to  recover 
for  the  value  of  the  crop,  instead  of  for  the  injury  to  the  land. 
The  theory  of  the  trial  court  that  the  value  of  the  croi)s  which 
would  have  been  raised  upon  this  land,  but  for  the  burning,  is 
material  as  tending  to  show  the  lessened  value  of  the  land  itself 
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is  well  supported  by  the  ease  of  Qulf,  C.  &  S.  F,  Ry,  Co,  v. 
Jagoe  (Tex.  Civ.  App.),  32  S.  W.  717.  The  case  of  Thompson 
V.  Railway  Co.,  84  Neb.  482,  121  N.  W.  447,  directly  affirms  the 
correctness  of  the  rule  enunciated  by  the  court  in  admitting  the 
evidence  complained  of.  Directly  in  point  upon  the  issue  pre- 
sented herein  is  the  case  of  Kyle  v.  Ohio  River  R.  Co.,  49  W.  Va. 
296,  38  S.  E.  489.  In  Atlanta  it  B.  Air  Une  Ry.  Co.  v.  Brown, 
158  Ala.  607,  48  South.  73,  cited  by  appellant,  the  supreme  court 
of  Alabama  said:  ''Where  there  is  damage  to  the  land,  and  also 
destruction  of  property  attached  to  the  land  capable  of  ascer- 
tainment as  to  its  value,  recovery  may  be  had  for  both";  citing 
Receivers  etc.  v.  Pfluger  (Tex.  Civ.  App.),  25  S.  W.  792;  Ft. 
Worth  etc.  Ry.  v.  Wallace,  74  Tex.  581,  12  S.  W.  227. 

The  testimony  of  the  witness  Shea  was  not  admissible,  for  the 
reason  that  exclusive  of  the  memorandum  he  had  no  independent 
recollection  of  the  inspection  or  the  results  thereof;  because  he 
could  swear  positively  to  the  correctness  of  the  record ;  and  be- 
cause he  could  not  state,  or  did  not  state,  with  certainty  that  the 
record  would  not  have  been  made  had  not  the  facts  in  question 
been  true.     (8  Ency.  of  PI.  &  Pr.  135.) 

The  next  assignment  of  error  of  the  appellant  is  as  to  the 
action  of  the  trial  court  in  sustaining  the  objection  to  the  intro- 
duction of  the  book  containing  the  record  of  the  inspection  of 
the  engines  identified  by  Mr.  Shea  and  another.  Such  books  are 
not  public  records,  and  are  not  entitled  to  be  introduced  as  evi- 
dence in  the  case.  They  are  not  books  of  account  and  are  not 
admissible.  They  are  not  evidence  in  any  respect,  and  may  be 
used  only  to  refresh  the  memory  of  the  inspector,  when  the 
proper  foundation  is  laid  therefor.  {Hicks  v.  Southern  Ry.  Co,, 
63  S.  C.  559,  41  S.  E.  753;  Baltimore  &  0.  8.  W.  Ry.  Co.  v. 
Tripp,  175  111.  251,  51  N.  E.  833;  Hoifman  v.  Chicago,  M,  cfe 
St.  P.  Ry.  Co.,  40  Minn.  60,  41  N.  W.  301.) 

The  evidence  was  sufficient  to  go  to  the  jury.  It  showed  that 
upon  niunerous  occasions  the  engine  pulling  this  train  had,  only 
shortly  prior  to  the  instance  in  question,  emitted  sparks  which 
actually  did  set  fire  to  the  grasses  of  the  plaintiff  and  of  other 
persons.    If  evidence  that  the  defendant's  engine  scattered  burn- 
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ing  cinders,  starting  fires  in  the  prairie  grass  upon  the  land  of 
other  persons  on  many  nnmerous  occasions  just  prior  to  the  one 
complained  of  in  this  cause  of  action,  and  that  the  fire  in  this 
case  started  just  after  this  same  destruction-breathing  machine 
had  passed,  does  not  make  a  case  go  to  the  jury,  the  following 
authorities  are  not  law:  Henry  v.  Southern  Pacific  By.  Co.,  50 
Cal.  176;  Missouri  etc.  By.  Co.  v.  Kincaid,  29  Kan.  654;  Union 
Pac.  By.  Co.  v.  Bay,  46  Neb.  750,  65  N.  W.  773;  Dunning  v. 
Maine  Cent.  B.  B.  Co.,  91  Me.  87,  64  Am.  St.  Rep.  208,  39  Atl. 
352 ;  Brown  y.  Benson,  98  Oa.  372, 25  S.  E.  455 ;  Smith  y.  Chicago, 
M.  &  St.  P.  By.  Co.,  4  S.  D.  71,  55  N.  W.  717. 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

The  complaint  in  this  action  states  three  causes  of  action  for 
damages  to  property,  occasioned  by  fires  alleged  to  have  been 
started  by  the  defendant  railway  company  along  its  Plentywood 
line  of  road,  in  Valley  county.  It  is  alleged  that  the  first  fire 
occurred  on  September  18,  1910;  the  second  on  April  11,  1911; 
and  the  third  on  April  21,  1911.  It  is  charged  that  these  fires 
were  caused  by  the  negligence  of  the  defendant  company,  and 
that  certain  stacks  of  hay,  and  the  grass,  pasturage  and  vegetar 
tion  on  plaintiff's  land  were  destroyed.  The  answer  admits  the 
defendant's  corporate  existence  and  its  operation  of  the  Plenty- 
wood  line  of  road,  but  denies  all  the  other  allegations  of  the 
complaint.  The  trial  resulted  in  a  verdict  and  judgment  in 
favor  of  plaintiff,  and  it  is  from  that  judgment  that  this  appeal 
is  prosecuted. 

1.  Counsel  for  appellant  insist  that  the  trial  court  adopted  an 
erroneous  theory  as  to  the  measure  of  damages,  and  it  is  said 
that  this  is  made  apparent  from  the  rulings  admitting  certain 
evidence,  and  the  refusal  to  give  certain  instructions  requested 
by  the  defendant. 

(a)  Specifications  of  errors  1,  3  and  6  relate  to  the  admission 
of  evidence  to  the  effect  ''that  by  reason  of  the  fire  the  land  in 
question  burned  over,  produced  no  crop  to  speak  of  in  1911; 
that  the  fire  running  oveir  blue- joint  hay  land,  such  as  this  'in- 


46  Mont]      Marbon  i;.  Great  Northern  Rt.  Co.  599 

jures  the  grass  below  the  ground,'  and  'it  takes  two  or  three 
years  to  get  it  in  the  same  condition  as  it  was  before' ;  •  •  • 
that  'it  damages  the  roots  to  a  great  extent,  and  it  takes  the 
meadow  from  two  or  three  years  to  get  back  to  its  original  thick- 
ness; if  there  is  any  bunches  of  hay  left  in  taking  the  hay  off 
that  field,  it  just  absolutely  burns  out  that  piece  of  ground  so 
that  it  takes  years  to  get  back  to  its  original  thickness.'  "  It  is 
[1]  insisted  that  injury  to  or  destruction  of  the  grass  roots  or 
sod  of  plaintiff's  blue- joint  meadow  constituted  injury  to  the 
realty  itself,  and  that  the  measure  of  damages  for  such  injury  is 
the  diminished  value  of  the  realty  occasioned  by  the  fire.  In  sup- 
port of  this  view  numerous  authorities  are  cited,  including  3 
Sedgwick  on  Damages,  9th  ed.,  p.  1939;  Thompson  v.  Chicago, 
B,  &  Q.  Ry.  Co.,  84  Neb.  482, 121  N.  W.  447 ;  Wiggins  v.  Railway 
Co.,  119  Mo.  App.  492,  95  S.  W.  311 ;  Terre  Haute  etc.  Ry.  Co. 
V.  Walsh,  11  Ind,  App.  13,  38  N.  E.  534 ;  Ward  v.  RaUwa/y  Co., 
61  Minn.  449,  63  N.  W.  1104;  Railway  Co.  v.  Jagoe  (Tex.  Civ. 
App.),  32  S.  W.  717;  Missouri  etc.  Ry.  Co.  v.  Malone  (Tex.  Civ. 
App.),126S.  W.  936. 

No  fault  is  found  with  the  rule  just  stated,  but  counsel  for 
respondent  contend  that  the  evidence  was  properly  admitted  un- 
der that  rule,  for  the  purpose  of  showing  the  extent  and  char- 
acter of  plaintiff's  injury,  and  with  this  we  agree.  If  the  fires 
did  not  cause  any  injury  whatever,  then  the  plaintiff's  case 
would  fall  of  its  own  weight.  This  evidence  tended  to  establish 
the  fact  that  the  inheritance  itself  sustained  injury  and  the 
character  and  extent  of  that  injury.  There  is  not  any  merit 
whatever  in  appellant's  contention;  indeed,  the  very  authorities 
cited  by  its  counsel  fully  warrant  the  trial  court's  action.  (Rail- 
way Co.  V.  Jagoe;  Terre  Haute  etc.  Ry.  Co.  v.  Walsh;  Ward  v. 
Railway  Co.,  above.) 

(b)  Specification  of  error  2  has  to  do  with  a  question  asked 
the  respondent  while  a  witness  in  his  own  behalf,  as  to  the  value 
of  the  crop  of  grass  on  his  land  in  September,  1910,  which  was 
destroyed  by  the  fire  of  September  18  of  that  year.  There  is 
[2]  evidence  in  the  record  which  tends  to  establish  the  fact  that 
there  was  a  growth  of  grass  on  the  land  at  the  time  of  the  fire 
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which  had  a  separate  and  independent  value  of  its  own.  In 
entire  harmony  with  the  rule  stated  above  is  the  further  rule 
that  '*if  the  thing  destroyed,  although  it  is  a  part  of  the  realty, 
has  a  value  which  can  be  accurately  ascertained  without  refer- 
ence to  the  soil  on  which  it  stands  or  out  of  which  it  grows,  the 
recovery  must  be  for  the  value  of  the  thing  thus  destroyed,  not 
the  difference  in  the  value  of  the  land  before  and  after  such 
destruction."  (Atlantic  dk  B.  Air  Line  Ry.  Co.  v.  Brown,  158 
Ala.  607,  48  South.  73 ;  4  Sutherland  on  Damages,  3d  ed.,  1023, 
1049;  St,  Louis  etc.  R.  Co.  v.  Noland,  75  Kan.  691,  90  Pac.  273.) 

(c)  Specifications  4,  5,  7  and  8  relate  to  rulings  of  the  trial 
[3]  court  admitting  opinion  evidence  as  to  the  extent  of  plain- 
tiff's damage.  The  questions  objected  to  were  all  preliminary 
ones — each  question  could  have  been  answered  yes  or  no — and 
upon  that  ground  alone  the  district  court  was  justified  in  over- 
ruling the  objections  made.  This  court  sits  as  .a  court  of  review, 
and  it  is  incumbent  upon  the  appellant  to  show  error  prejudicial 
to  its  interests.  If  the  trial  court's  ruling  is  justified  upon  any 
ground,  this  court  will  not  interfere. 

(d)  The  court  refused  two  instructions  offered  by  the  defend- 
ant, as  follows: 

"No.  3.  You  are  instructed  that  the  plaintiff  is  not  entitled 
to  recover  in  this  action  the  value  of  any  crop  which  he  might 
have  raised  in  1911,  upon  any  of  the  land  burned  over,  referred 
to  in  the  complaint. 

"No.  4.  You  are  instructed  that  the  plaintiff  is  not  entitled  to 
recover  in  this  action,  for  damage  to  the  grass  roots  of  the  land 
burned  over,  referred  to  in  the  complaint." 

There  was  not  any  contention  whatever  that  plaintiff  was 
[4]  entitled  to  recover  the  value  of  the  crops  which  might  have 
been  raised  during  1911,  and  for  that  reason  instruction  No.  3 
was  properly  refused. 

It  is  somewhat  difficult  to  comprehend  just  what  was  meant 
by  instruction  No.  4.  The  court  should  have  advised  the  jury 
as  to  the  proper  measure  of  plaintiff's  recovery  and  the  elements 
which  might  be  considered  in  arriving  at  the  amount  of  his  re- 
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covery ;  but  there  was  not  any  reques);  made  for  such  an  instruc- 
tion. 

2.  Error  is  predicated  upon  the  action  of  the  trial  court  in 
excluding  certain  evidence.  The  defendant  called  Thomas  Shea 
and  A.  H.  Rollins,  men  employed  by  it  in  the  shops  at  Willis- 
ton,  and  whose  duties  required  them  to  inspect  the  ash-pans  and 
spark-arresters  on  locomotives  used  on  the  Plentywood  line  at 
the  time  of  the  fire  in  September,  1910.  When  called  to  the 
stand  as  witnesses,  at  the  trial  of  this  cause,  neither  of  these 
men  retained  any  independent  recollection  of  his  work  on  the 
particular  locomotive  which  caused  the  fire  of  September  18, 
[6]  1910.  These  men  kept  a  record-book  in  which  they  made 
entries  of  every  inspection,  but  neither  was  able  by  examining 
the  record-book  to  refresh  his  memory.  It  was  sought  to  have 
the  witness  Shea  testify  directly  from  the  record-book,  but  upon 
an  adverse  ruling  from  the  court,  counsel  for  defendant  com- 
pany then  offered  in  evidence  the  book  itself,  and  this  offer  was 
refused.  In  their  endeavor  to  show  that  the  trial  court  erred, 
counsel  for  appellant  cite  many  cases  from  other  states,  but 
without  reference  to  the  statutes,  if  any,  under  which  they  were 
decided.  Happily  we  are  not  left  in  doubt  upon  the  subject  at 
aU. 

(a)  Section  8020,  Revised  Codes,  provides:  *'A  witness  is  al- 
lowed to  refresh  his  memory  respecting  a  fact  by  anything  writ- 
ten by  himself  or  under  his  direction  at  the  time  when  the  fact 
occurred  or  immediately  thereafter,  or  at  any  other  time  when 
the  fact  was  fresh  in  his  memory  and  he  knew  that  the  same 
was  correctly  stated  in  the  writing.  But  in  such  case  the  writ- 
ing must  be  produced  and  may  be  seen  by  the  adverse  party, 
who  may,  if  he  choose,  cross-examine  the  witness  upon  it,  and 
may  read  it  to  the  jury.  So,  also,  a  witness  may  testify  from 
such  a  writing,  though  he  retain  no  recollection  of  the  par- 
ticular facts,  but  such  evidence  must  be  received  with  caution." 

This  section  comprehends  two  classes  of  witnesses.  The  first 
class  includes  the  witness  whose  memory  can  be  refreshed  by 
reference  to  the  memoranda.  The  second  class  includes  the  wit- 
ness who  does  not  retain  any  recollection  of  the  particular  facts 
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recorded  in  the  memoranda  even  after  he  examines  the  entries 
which  he  made  himself.  The  witness  of  the  first  class  may  re- 
fresh his  memory,  and,  having  done  so,  may  then  testify  inde- 
pendently of  the  memoranda.  The  witness  of  the  second  class 
may  testify  directly  from  the  memoranda.  But  before  either  one 
will  be  heard  at  all,  these  preliminary  facts  must  be  made  to 
appear:  (a)  The  entries  must  have  been  written  by  the  witness 
himself  or  under  his  direction ;  (b)  they  must  have  been  writ- 
ten at  the  time  the  facts  occurred  or  at  a  time  when  the  facts 
were  fresh  in  the  witness'  memory;  and  (c)  the  witness  must 
have  known  at~  the  time  the  entries  were  made  that  they  cor- 
rectly stated  the  facts.  Counsel  for  defendant  failed  to  qualify 
the  witness  Shea  under  the  rules  just  stated.  He  was  not  asked 
whether  he  knew  at  the  time  the  entries  were  made  in  the  record- 
book  that  the  entries  correctly  stated  the  facts;  and  it  is  idle 
now  to  attempt  to  cure  the  oversight.  The  Code  provision  above 
is  perfectly  plain  and  its  meaning  is  not  open  to  doubt.  Even 
though  the  trial  court  may  have  given  a  wrong  reason  for  its 
ruling,  so  long  as  the  ruling  itself  was  correct  it  will  not  be 
disturbed. 

(b)  In  those  jurisdictions  where  the  book  containing  the 
entries  is  admissible,  it  is  required  as  a  preliminary  that  the 
[6]  correctness  of  the  entries  be  made  to  appear,  and  if  admis- 
sible here  under  prelimi<nary  proof  of  the  facts  required  by  sec- 
tion 8020  above,  it  is  doubtful  whether  this  offered  proof  would 
be  admissible.  But  that  in  adopting  the  extremely  liberal  rules 
announced  in  section  8020  above,  our  legislature  evinced  an  in- 
tention that  the  general  rules  of  evidence  under  which  such 
entries  themselves  are  excluded  should  be  observed  here  is  ob- 
vious; otherwise  the  provisions  of  section  8020  are  practically 
meaningless.  The  idea  that  the  entries  themselves  may  be  in- 
troduced in  evidence  is  negatived  by  the  very  liberal  use  to 
which  they  may  be  subjected  in  aid  of  witnesses.  It  will  be 
noticed  that  upon  cross-examination  of  the  witness  who  made 
the  entries,  the  entries  may  be  read  to  the  jury  by  the  cross- 
examiner.  If  the  entries  themselves  are  admissible,  all  these 
provisions  are  meaningless.    With  great  particularity  the  Code 
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has  indicated  the  use  which  may  be  made  of  a  private  -writing 
such  as  the  one  considered  in  this  case,  and  the  courts  are  not 
authorized  to  enlarge  these  provisions.  ''In  this  state  there 
is  no  common  law  in  any  case  where  the  law  is  declared  by 
the  Code.''  (Sec.  8060,  Bev.  Codes.)  "The  Code  establishes 
the  law* of  this  state  respecting  the  subjects  to  which  it  relates.'* 
(Sec.  8061.)  These  provisions  are  conclusive  upon  the  question 
now  under  consideration. 

3.  Finally  it  is  urged  that  the  evidence  is  insufficient  to  sus- 
tain the  allegations  of  the  third  cause  of  action,  that  the  fire 
[7]  of  April  21,  1911,  was  caused  by  the  defendant's  locomo- 
tive. There  is  evidence  to  the  effect  that  the  plaintiff  owned 
the  west  half  of  the  northeast  quarter  of  section  28,  T.  35  N., 
B.  55  E.,  through  which  the  defendant's  Plentywood  line  of 
road  runs;  that  the  same  fire  which  burned  over  six  acres  of 
this  ground  on  April  21,  also  burned  a  stack  of  hay  150  or  200 
yards  from  the  track.  A  witness,  Ator,  at  Plent3rwood,  a  mile 
and  a  half  from  the  plaintiff's  land,  saw  defendant's  train  ap- 
proaching Plentywood  on  April  21  while  it  was  some  distance 
away,  and  while  it  was  about  the  neighborhood  of  plaintiff's 
land  he  saw  smoke  arising  from  the  ground,  indicating  a  fire; 
he  was  on  the  lookout  because  other  fires  had  been  set  by  the 
defendant's  train,  and  the  witness  owned  a  ranch  in  the  same 
direction  and  near  the  line  of  defendant's  road.  Ator  went 
down  the  track  immediately  and  ascertained  that  the  fire  had 
burned  over  some  of  plaintiff's  land  and  was  then  burning  his 
stack  of  hay.  While  the  witness  does  not  tell  us  how  near  the 
burned  area  was  to  the  track,  he  does  indicate  that  the  fire  was 
so  near  that  the  smoke  from  the  fire  and  the  smoke  from  the 
locomotive  appeared  to  commingle  as  he  looked  toward  the  fire 
and  the  oncoming  train.  On  cross-examination  this  witness  tes- 
tified: ''I  saw  this  smoke  rise  up  just  after  the  train  had  passed 
and  then  saw  the  fire  right  away;  to  the  best  of  my  knowledge 
it  was  started  by  the  Great  Northern  engine." 

A  witness,  Misfeldt,  testified  that  he  was  on  defendant's  train 
and  saw  it  set  the  fire  on  plaintiff's  land  on  April  11,  and  two 
or  three  other  fires  between  Medicine  Lake  and  Plentywood. 
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Plaintiff  testified  that  he  saw  the  defendant's  train  start  three 
fires  along  the  Plentywood  line  shortly  before  April  21,  probably 
during  the  week  of  that  date.  The  witness  Ator  testified  that 
during  the  month  of  April,  1911,  he  saw  the  defendant's  train 
start  three  fires  near  the  >  Marron  place.  Clark,  a  witness  for 
the  defendant,  testified  that  he  was  the  only  locomotive  engineer 
on  the  Plentywood  branch  during  April,  1911 ;  that  he  used  only 
two  locomotives  during  that  month ;  that  he  used  the  same  loco- 
motive on  the  11th  and  21st ;  that  the  track  runs  up-grade  along 
by  the  plaintiff's  place  and  into  Plentywood ;  that  he  was  probably 
running  fifteen  miles  per  hour  as  he  passed  through  plaintiff's 
place  on  April  21;  that  ''I  might  have  been  working  the  engine 
hard  if  I  was  a  little  bit  late;  I  do  not  remember  if  I  was  or 
not ;  •  •  •  I  was  going  my  best  always  when  we  are  going 
in  that  direction";  that  in  going  up-grade  more  sparks  are 
thrown  out  than  at  any  other  time.  ''In  going  up-grade  with  an 
engine  of  the  kind  that  I  was  running  particularly,  you  have 
to  be  very  careful  in  the  way  you  handle  your  engine  in  order 
to  keep  from  throwing  out  pretty  good-sized  chunks  of  fire,  and 
with  the  engines  used  on  the  Great  Northern,  particularly  in 
going  up-grade,  and  working  them  hard,  you  can't  prevent  them 
from  throwing  out  a  big  bunch  of  cinders  and  fire;  •  •  • 
with  the  Great  Northern  engines  in  going  up-grade,  running 
the  engine  fast,  and  working  the  engine  hard,  they  do  sometimes 
throw  out  pretty  good-sized  chunks  of  fire." 

We  confess  that  this  showing  is  very  weak,  and  it  is  all  the 
more  inexcusable  because  it  is  perfectly  apparent  that  better 
evidence  eould  have  been  produced.  The  men  who  were  fight- 
ing the  fire  on  plaintiff's  place  when  Ator  reached  there  were 
not.  called  or  their  absence  accounted  for.  Even  the  witness 
Ator,  who  saw  the  area  burned,  was  not  asked  to  state  where 
that  particular  piece  of  land  was  situated  with  reference  to  the 
railway  track  or  the  direction  in  which  the  wind  was  blowing 
at  the  time.  But  with  aU  these  infirmities,  we  cannot  say  that 
the  evidence  is  insufiicient  to  warrant  the  inference  that  the 
defendant's  locomotive  caused  the  fire.  In  each  of  the  following 
cases  a  somewhat  similar  state  of  facts  was  presented,  and  it 
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was  held  suflBcient  to  go  to  the  jury:   Orand  Trunk  By,  Co.  v. 
Richardson,  91  U.  S.  454,  23  L.  Ed.  356 ;  Railroad  Co.  v.  Noland, 
above ;  Dunning  v.  Madne  C.  R.  Co.,  91  Me.  87,  64  Am.  St.  Rep. 
208,  39  Atl.  52;  Brown  v.  Benson,  98  Ga.  372,  25  S.  E.  455. 
The  judgment  is  affirmed. 

Affirmed. 

Mr.  Chiep  Justice  Brantlt  and  Mr.  Justice  Sanner  con- 
cur. 
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No.  3,250.— MARY  JENKINS,  Plaintiff  and  Respondent,  v. 
CARRIE  MAY  CARROLL,  Defendant  and  Appellant. 

Appeal  from  District  Court,  SUver  Bow  County. 

Decided  October  28,  1912. 

PER  CURIAM. — ^Upon  due  consideration  of  respondent's 
motion  to  dismiss  the  appeal  herein,  it  is  hereby  ordered  that  the 
appeal  be,  and  the  same  is  hereby,  dismissed. 

Messrs.  Nolan  &  Donovan,  and  Mr.  A.  B.  Melzner,  for  Appel- 
lant. 
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No.  3,265.— STONE,  ORDEAN  WELLS  CO.,  Plaintiff  and 
Respondent,  v.  JACOB  L.  GOLDBERG  et  al.,  Dependants 
AND  Appellants. 

Appeal  from  District  Court,  Park  Coiinty;  J.  F.  O'Connor, 
Judge. 

Decided  December  12,  1912. 

PER  CURIAM. — Respondent's  motion  to  dismiss  the  api>eals 
herein  is  hereby  sustained  and  the  appeals  are  accordingly  dis- 
missed. 

Messrs.  Nichols  d  WUson,  for  Appellants. 


—  '- 


No.  3,168.— STELLA  ANDERSON,  Plaintiff  and  Respondfj^, 
v.  NORTHERN  PACIFIC  RY.  CO.  et  al.,  Defendants 
AND  Appellants. 

Appeal  from  District  Court,  Missoula  County;  F,  C.  Webster, 
Judge. 

Decided  January  7,  1913. 

PER  CURIAM. — Pursuant  to  stipulation  between  counsel  for 
the  respective  parties,  it  is  ordered  that  the  appeal  herein  be, 
and  it  is  hereby,  dismissed. 

Messrs.  Ounn  &  Rasch,  for  Appellants. 

Mr.  Harry  H.  Parsons,  John  W.  Tolan,  and  Messrs.  Walsh  £ 
Nolan,  for  Respondent. 
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No.  3,259.— MARY  E.  O'ROURKE,  Executrix,  Platntifp  and 
Respondent,  v,  GRAND  OPERA  HOUSE  CO.,  Dependant 
and  Appellant. 

• 
Appeal  from  District  Court,  Silver  Bow  County;  John  B. 

McCiernan,  Judge. 

Decided  January  20,  1913. 

PER  CURIAM. — Respondent's  motion  to  dismiss  the  appeal 
from  the  judgment  herein  is  hereby  granted,  and  said  appeal 
is  accordingly  dismissed. 

Messrs.  Chas.  O'Donnell,  Jos.  E.  Murray,  and  Alex.  MacJcel, 
for  Appellant. 

Messrs.  L.  0.  Evans,  and  John  E.  Corette,  for  Respondent 


No.  3,291.— STATE  ex  rel.  CHARLES  WHITE,  Relator,  v. 
DISTRICT  COURT  OF  THE  FOURTH  JUDICIAL  DIS- 
TRICT BT  AL.,  Respondents. 

Original  application  for  writ  of  prohibition. 

Decided  January  27,  1913. 

PER  CURIAM. — ^Relator's  application  for  a  writ  of  prohi- 
bition is  this  day  by  the  court  denied. 

Mr.  H.  8.  Ainsworth,  and  Mr.  John  O.  Brown,  for  Relator. 

46  Mont. — 39 
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ABANDONMENT. 
See  Homesteads,  3. 


ACCEPTANCE. 
Of  work — ^Waiver  of  defeets, — see  Contracts,  10,  11. 

ACTIONS. 
Dismissal, — see  Judgments,  2,  5. 

Dismissal  on  appeal,  dutj  of  district  court, — see  Appeal  and  Error,  12. 
Survival  of, — see  Personal  Injuries,  8. 

ADMISSIONS 
See  Evidence,  12,  27. 

AGENCY. 
See  Principal  and  Agent,  1. 

AGREED  STATEMENT. 
Equity — Effect. 

1.  An  agreed  statement  of  facts  constitutes  the  finding  of  facts.^- 
Yellowstone  Countj  v.  Hrst  T.  &  S.  Bank,  439. 

APPEAL  AND  ERROR. 
Appeals  from  justices'  courts, — see  Justices  of  the  Peace. 
Curing  error  in  admitting  and  excluding  evidence, — see  Evidence,  14,  23. 

Evidence — Objections  Necessary  for  Review. 

1.  Testimony  received  without  objection  may  not  be  complained  of  on 
appeal. — State  v.  Hill,  24. 

Instructions — Review — Prerequisites. 

2.  Where  no  objections  were  made  to  the  instructions  in  the  trial 
court  at  their  settlement,  the  supreme  court  cannot,  under  section  9271, 
Revised  Codes,  examine  them  on  appeal. — State  v.  Hill,  24. 

Evidence — Refusal  to  Strike — When  not  Error. 

3.  Error  held  not  to  have  been  committed  in  refusing  to  strike  an 
answer  of  a  witness;  though  not  as  dear  as  it  should  have  been,  the 
court  having  seen  and  heard  the  witness  on  the  stand,  was  best  able 
to  judge  what  disposition  should  be  made  of  the  motion. — State  v.  Hill, 
24. 

Verdict — ^When  Conclusive. 

4.  On  appeal  from  an  order  denying  a  new  trial,  the  jury's  finding, 
based  upon  conflicting  evidence,  is  conclusive. — Mattison  v.  Connerly, 
103. 

New  Trial — Verdict — Conclusiveness  on  Appeal. 

5.  A  verdict  on  conflicting  evidence,  approved  b^  the  trial  court  in 
denying  a  new  trial,  is  conclusive  on  appeal. — Robmson  v.  Cole,  140. 
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Nonsuit — Complaint — Insufficiency — Eifeet. 

6.  A  judgment  of  nonsuit  will  be  affinned,  regardless  of  tlie  merits 
of  plaintiff's  elaimi  if  the  complaint  fails  to  state  facts  sufficient  to 
show  a  liability  on  the  part  of  defendant. — Shober  ▼.  Blackford,  194. 

Conflict  in  Evidence — ^Beview. 

7.  Subject  to  review  by  the  district  court  on  motion  for  new  trial, 
the  determination  of  Questions  of  fact  on  conflicting  evidence  is  ex- 
clusively a  matter  witnin  the  province  of  the  jury;  the  result  thus 
reached  is  conclusive  on  appeal. — Herrin  y.  Sieben,  226. 

Appeals  from  Orders — Record — Insufficiency — Affirmance. 

8.  Where,  on  appeal  from  an  order  discharging  an  attachment,  the 
record  does  not  contain  an  authenticated  copy  of  the  order,  or  a  cer- 
tificate of  the  clerk  enumerating  the  papers  used  on  the  hearing  in 
the  trial  court,  and  appellant  neglects  to  take  steps  to  correct  the 
defects,  though  its  attention  had  been  called  to  them  some  four  months 
prior  to  submission  of  the  cause,  the  judgment  will  be  affirmed. — First 
National  Bank  of  Thermopolis  v.  Gebo,  263. 

Judgment  Correct  in  Besult — Affirmance. 

9.  Where  the  district  court,  instead  of  dismissing  an  appeal  from  an 
order  of  a  board  of  county  commissioners  for  lack  of  jurisdiction, 
decided  the  cause  on  its  merits  but  gave  judgment  correct  in  result, 
it  will  be  affirmed  on  appeal. — In  re  Searles,  322. 

Appeal — Statutory  Bemedy. 

10.  The  rule  that  an  appeal  lies  only  when  the  statute  has  author- 
ized it  is  particularly  applicable  to  appeals  from  determinations  of 
bodies,  such  as  boards  of  county  commissioners  and  the  like. — In  re 
Searles,  322. 

Equity — Jury  Trial — Issues — Error  in  Submitting — ^Presumptions. 

11.  An  action  looking  to  the  dissolution  of  a  partnership,  upon  the 
abandonment  of  a  counterclaim  for  damages,  was  one  of  equitable  cog- 
nizance, exclusively  for  the  determination  of  the  trial  judge,  using  the 
jury  in  attendance  in  an  advisory  capacity;  hence  any  error  committed 
in  submitting  issues  to  them  will  be  deemed  to  have  been  corrected 
when  the  judge  came  to  consider  the  case  for  final  decision. — Lenahan 
V.  Casey,  367. 

Dismissal  of  Action  on  Appeal — ^Duty  of  District  Court — Mandamus. 

12.  On  appeal  in  a  personal  injury  action  the  cause  was  remanded 
with  direction  to  dismiss  the  action.  The  district  court  did  so,  but 
did  not  enter  a  final  judgment  of  dismissal.  A  new  action  between 
the  same  parties  and  on  the  same  cause  of  action  was  thereupon  com- 
menced in  the  same  court.  Defendant's  motion  to  dismiss  such  action 
was  denied.  Held,  on  application  for  writ  of  mandate,  under  the  rule 
that  where  plaintiff  has  had  one  fair  opportunity  to  make  out  bis 
cause  of  action,  after  a  full  investigation  of  the  issues  framed,  and 
failed,  the  supreme  court  will,  on  appeal,  order  the  cause  dismissed, 
that  the  trial  court  erred  in  refusing  to  dismiss  the  second  action,  and 
peremptory  writ  issued  ordering  £smi8sal. — State  ex  reL  American 
S.  ft  B.  Co.  T.  District  Court,  384. 

Judgment — Conjecture — ^Beversal. 

13.  A  judgment  based  upon  a  verdict  arrived  at  by  conjecture  and 
speculation  will  be  reversed  on  appeal. — Gleason  v.  Missouri  B.  P.  Co., 
395. 

Instructions — Errors — Objections  and  Exceptions — Becord — ^Beview. 

14.  Under  section  9271,  Be  vised  Codes,  mandatory  in  character,  speci- 
fications of  error  relating  to  instructions  cannot  be  considered  on  ap- 
peal unless  the  record  shows  that  the  alleged  errors  were  specifically 
pointed  out  at  the  settlement  of  the  instructions,  and  the  exceptions 
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incorporated  in  a  bill  of  exeeptiond  settled  as  provided  hy  law. — State 
▼.  Thomas,  468. 

Evidence — ^Admission  Without  Objection. 

15.  The  admissibilitj  of  evidence  introduced  without  objection  maj 
not  be  called  in  question  on  appeal. — Myers  v.  Bender,  497. 

Evidence  of  Waiver  Without  Pleading — Effect. 

16.  Where  evidence  touching  a  waiver  of  defects  in  the  performance 
of  a  contract  was  admitted  without  objection,  though  the  defense  had 
not  been  pleaded,  it  will  be  given  the  sfime  effect  on  appeal  as  though 
warranted  bjr  the  pleading  of  the  party  introducing  the  evidence. — 
Lackman  v.  Simpson,  518. 

Payment — Evidence  of,  Admitted  Without  Objection  Though  not  Pleaded — 
,  Effect. 

17.  Where  the  fact  of  payment  was  disclosed  in  the  evidence,  though 
not  pleaded,  the  defense  was  as  available  to  defendants  as  if  it  had 
been  speciidly  pleaded. — ^Penwell  v.  Flickinger,  626. 

ABGUMENT. 

Exceeding  limits  of  legitimate,  by  county  attorney,  appellant  must  show 
prejudice, — see  Criminal  Law,  26. 

Waiver  of  improper  argument, — see  Attorneys,  3. 

ASSIGNMENT. 
Of  contracts, — see  Contracts,  3-5. 

Payment  of  Debt  by  Other  Than  Debtor — Effect  as  to  Creditor. 

1.  Payment  of  a  debt  by  one  who,  though  under  no  legal  obligation  to 
discharge  it,  did  so,  without  authorization,  subsequent  ratification  or 
promise  to  repay  by  the  debtor,  and  in  the  absence  of  any  assignment 
of  the  demand  from  the  creditor  to  such  person  at  the  time  of  payment 
or  an  understanding  that  it  should  be  assigned  or  kept  on  foot  for  his 
benefit,  extinguished  the  debt  as  to  the  creditor. — Penwell  v.  Flickinger, 
526. 

Same — Subsequent  Assignment — Effect. 

2.  A  creditor  whose  demand  against  another  had  been  extinguished 
by  the  voluntary  payment  thereof  by  a  third  person  had  not  any  claim 
based  thereon  which  he  could  assign;  hence  such  person  took  nothing 
by  virtue  of  a  written  assignment  thereof,  executed  five  months  after 
payment  and  four  months  after  commencement  of  suit  to  recover 
thereon,  which  gave  him  a  cause  of  action  against  the  debtor. — ^Penwell 
V.  Flickinger,  526. 

ATTORNEYS. 

See,  also.  Stipulations. 

Fees — ^Breach  of  contract — Damages, — see  Damages,  3,  4. 

Privileged  communications, — see  Evidence,  24,  25. 

Disbarment — Evidence — Insufficiency. 

1.  Evidence,  though  showing  conduct  highly  censurable  from  a  moral 
or  ethical  standpoint,  held  insufficient  to  warrant  the  disbarment  of 
an  attorney  on  charges  of  malpractice  in  his  profession  and  crimes 
involving  moral  turpitude. — In  re  Ryan,  289. 

Liens — Foreclosure — Complaint — Sufficiency. 

2.  Plaintiff,  in  an  action  to  foreclose  an  attorney's  lien,  had  performed 
legal  services  for  one  of  the  parties  in  two  actions  involving  large 
property  interests.  The  parties  to  the  dispute  reached  a  settlement 
under  which  plaintiff's  clients  were  to  be  paid  $23,000  in  fivg  install- 
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ments,  to  be  paid  into  a  certain  bank,  all  papers  and  documents  per- 
taining to  the  transaction  to  be  placed  in  escrow  and  delivered  to  the 
purchasers  of  the  property  involved,  on  payment  of  the  last  installment. 
Foar  payments  were  made  to  the  bank,  but  the  fifth  was,  without 
the  knowledge  of  plaintiff  and  for  the  alleged  purpose  of  defraudini; 
him,  paid  directly  to  his  clients,  then  living  in  another  state.  Held^ 
under  section  6422,  Revised  Codes,  the  purpose  of  which  is  to  protect 
attorneys  from  secret  settlements  with  their  clients  by  which  they 
would  be  defrauded  of  their  fees,  that  plaintiff  had  a  lien  upon  the 
papers  placed  in  the  bank  under  the  escrow  agreement,  which  had  never 
been  carried  out  agreeably  to  its  terms,  and  that  the  complaint  was 
proof  against  a  general  demurrer  interposed  by  defendant  purchasers 
of  the  property  involved. — Walsh  v.  Hoskins,  356. 

Improper  Argument — Waiver. 

.  3.  Where  evidence,  allegedfto  have  been  incompetent,  went  in  without 
objection,  appellant  was  in  no  position  to  complain  of  error  in  allow- 
ing argument  based  upon  such  evidence. — HoUenback  v.  Stone  k  Web- 
ster E.  Corp.,  559. 

BANKS  AND  BANKING. 

General  and  special  deposits  of  county  funds — Distribution  of  assets  of  de- 
funct bank,  etc., — see  Counties,  13-22. 

BILL  OF  EXCEPTIONa 
Error  in  instructions, — see  Instructions,  9. 


BILLS  OF  SALE. 
With  option  to  repurchase, — see  Sales,  2. 

BONDS. 
Municipal, — see  Counties,  1-11;  Cities  and  Towns,  16. 

BBOKEBS. 
Bight  to  Commissions. 

1.  Where  a  real  estate  broker  is  employed  at  a  stipulated  eommission 
to  procure  a  purchaser  upon  terms  named,  the  seller  reserving  the 
right  to  consummate  the  sale,  the  broker  has  fully  discharged  his 
undertaking  when  he  has  procured  a  buyer;  and  if,  then,  the  seller 
avails  himself  of  the  services  so  rendered  and  negotiates  a  sale,  though 
upon  terms  and  conditions  different  from  those  named  to  the  broker, 
the  latter  may  recover  the  commission  agreed  upon. — Shober  v.  Black- 
ford, Admr.,  194. 

Complaint — Sufficiency. 

2.  In  an  action  by  a  real  estate  broker  to  recover  his  commission 
under  a  contract  by  which  he  was  required  to  procure  a  purchaser  for 
defendant's  ranch  at  a  specified  price  net  per  acre,  and  for  certain 
farm  implements  at  a  given  figure,  the  complaint  in  alleging  a  sale 
of  "said  property"  on  terms  agreed  upon  between  the  parties,  was 
sufficient  and  not  objectionable  as  not  alleging  performance  according 
to  the  terms  of  the  contract. — Shober  v.  Blackford,  Admr.,  194. 

Performance  of  Contract — Complaint — Sufficiency. 

3.  The  statement  in  the  complaint,  that  the  property  mentioned  in  the 
contract  sued  upon  had  been  sold  through  the  agency  of  one  G.,  asso- 
ciated with  plaintiff,  was  a  sufficient  allegation  of  performance  bj 
plaintiff. — Shober  v.  Blackford,  Admr.,  194. 
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Documentarj  Evidence — Admissibility. 

4.  Plaintiff's  offered  evidence  in  the  shape  of  certified  copies  of  the 
certificate  of  incorporation  of  a  company  organized  by  one  of  his 
agentB,  together  with  the  minutes  of  the  stockholders'  and  directors' 
meetings,  etc.,  all  having  a  tendency  to  prove  that  the  company  was 
organized  for  the  purpose  of  buying,  and  did  buy,  the  property,  com- 
missions for  selling  which  plaintiff  broker  was  seeking  to  recover,  and 
thus  to  show  that  a  purchaser  was  secured  through  his  agency,  held 
improperly  excluded.— -iShober  v.  Blackford,  Admr.,  194. 

BUBDEN  OF  PROOF. 

Development  of  water  supply, — see  Water  and  Water  Bights,  2,  3. 

Injury  by  change  in  point  of  diversion  of  water, — see  Water  and  Water 
Bights,  6. 

Possession  of  stolen  property — Larceny, — see  Criminal  Law^  16. 

Want  of  consideration, — see  Promissory  Notes,  1. 

BUBGLABY. 
See  Criminal  Law,  1-6. 

CABBIEB  AND  PASSENGEB. 
See  Personal  Injuries,  33-38. 

CHATTEL  MOBTGAGES. 
See  Mortgages. 

CITIES  AND  TOWNS. 
License  Taxes — Invalidity. 

1.  A  license  tax  imposed  by  a  city  ordinance  upon  grocery  men  and 
others  purely  for  revenue,  and  not  for  police  regulation,  was  illegal. — 
Beilly  v.  Hatheway,  City  Treasurer,  1. 

Same — Becovery — Claims. 

2.  Where  a  groceryman,  under  protest,  paid  a  license  tax  exacted  by 
city  ordinance,  he  could  bring  action  against  the  city  to  recover  it  back 
without  having  first  filled  his  claim  in  accordance  with  sections  3282 
and  3283,  Bevised  Codes. — ^Beilly  v.  Hatheway,  City  Treasurer,  1. 

Same — ^Becovery  Back — Proper  Bemedy. 

3.  An  action  by  a  groceryman  to  recover  back  an  illegal  license  tax 
exacted  by  city  ordinance  was  properly  brought  under  section  2742, 
Bevised  Codes,  giving  the  ri^ht  to  recover  an  illegal  tax  paid  under 
protest,  and  he  was  not  required  to  resort  to  the  remedy  given  under 
section  2741,  authorizing  a  suit  in  equity  to  restrain  the  collectioD 
of  an  illegal  or  unauthorized  tax. — Beilly  y.  Hatheway,  City  Treas- 
urer, 1. 

Sidewalks — Safety — Presumptions. 

4.  A  pedestrian  cannot  be  charged  with  negligence  if  he  fails  to  make 
investigations  to  ascertain  whether  a  sidewalk  is  safe;  he  has  the 
right  to  presume  that  it  is  in  ordinarily  safe  condition. — McCabe  v. 
City  of  Butte,  66. 

Same — Bepairs — Notice — Duty  to  Warn. 

5.  When  streets  are  rendered  unsafe  by  reason  of  repairs  being  made 
therein,  or  have  become  defective  or  unsafe  from  any  cause,  and  the 
municipal  authorities  have  notice  of  the  condition,  or  the  circumstances 
are  such  as  to  warrant  a  presumption  of  notice,  the  duty  arises  to 
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warn  the  public  by  lights  or  other  means^  while  repairs  are  being  made. 
MeCabe  v.  City  of  Butte,  65. 

Same — Use — ^Defective  Streets — Contributory  Negligence. 

6.  Though  a  street  be  defective  and  its  condition  well  known,  it  is 
not  per  ae  contributory  negligence  for  one  to  make  use  of  it,  provided 
he  uses  ordinary  care  in  doing  so. — McCabe  v.  City  of  Butte,  65. 

Same — Pedestrians — ^Women — ^Pregnancy — Use    of    Defective    Walks — ^De- 
gree of  Care. 

7.  While  at  every  stage  of  pregnancy  a  woman's  actions  should  be 
regulated  with  due  care  to  the  safety  of  her  unborn  offspring,  her  legal 
obligation  to  foresee  and  provide  against  neglect  of  duty  by  the  munici- 
pal authorities  is  not  greater  than  that  of  other  members  of  the  com- 
munities; she  may  use  the  streets  in  the  same  manner  and  with  the 
same  presumption  as  to  their  condition  as  other  persons. — ^McCabe  ▼. 
City  of  Butte,  65. 

Police  Department — Metropolitan  Police  Law — Applicability  of  Statute. 

8.  Held,  that  while  the  Metropolitan  Police  Law  (Be v.  Codes,  sees. 
3304-3317),  placing  the  police  departments  under  civil  service  rules, 
is  mandatory  as  to  cities  of  the  first  class,  it  is  optional  with  the  au- 
thorities of  the  smaller  cities  and  towns  whether  they  shall  bring  them- 
selves within  its  provisions. — Grush  y.  Bishop,  97. 

District  Sewers — Statutes — Injunction. 

9.  Defendant  city  proceeded  under  the  mode  of  procedure  prescribed 
by  sections  3396  and  3397,  Revised  Codes,  to  establish  a  special  im- 
provement district  for  the  construction  of  a  district  sewer.  Sections 
3373  and  3374  provide,  inter  alia,  that  such  a  sewer  may  be  constructed 
whenever  the  owners  of  one-third  of  the  feet  frontage  of  real  property 
within  that  part  of  the  district  affected  thereby  petition  therefor,  or 
whenever  the  council  by  a  vote  of  a  majority  of  its  members  decide? 
that  it  is  necessary  for  sanitary  purposes.  Under  section  3382,  only 
property  bordering  the  proposed  sewer  is  liable  for  the  payment  of  the 
cost  of  construction,  while  under  sections  3396  and  3397,  property  not 
adjacent  to  the  contemplated  improvement  may  be  assessed  to  defray 
the  expense.  Plaintiff  alleged  in  his  complaint  to  secure  an  injunction 
restraining  the  city  from  selling  his  real  property  for  delinquent  special 
assessments  that  no  portion  of  the  owners  of  realty  within  the  district 
had  petitioned  for  the  construction  of  the  sewer,  nor  had  the  council 
by  a  vote  of  a  majority  of  its  members  decided  that  the  sewer  was 
necessary  for  sanitary  purposes,  and  that  his  property  does  not  border 
upon  it.  The  district  court  sustained  a  general  demurrer  to  the  com- 
plaint. Held,  error,  in  that  sections  S373,  3^74  and  3382  must  be  read 
in  connection  with  3396  and  3397,  and  that  by  disregarding  their  pro- 
visions the  council  did  not  acquire  jurisdiction  to  proceed. — Stadler  ▼. 
City  of  Helena,  128. 

Public  Work — Power  of  Council — Statutes. 

10.  Section  3369,  Revised  Codes,  declaring  that  a  city  or  town  council 
is  authorized  to  provide  by  ordinance  "a  system  for  doing  any  or  all 
work  upon  the  streets,"  etc,  held,  permissive  and  not  mandatory,  and 
under  it  the  council  is  left  free  to  provide  that  all  street  work  shall 
be  let  by  contract,  or  to  elect  to  do  it  itself  through  a  committee,  board 
or  designated  officer,  or  to  pursue  any  plan  which  best  meets  the  exi- 
gencies of  a  particular  case. — Ford  v.  City  of  Qreat  Falls,  292. 

Special  Assessments — Property  of  United  States  Exempted. 

11.  The  constitutional  provision  that  a  state  shall  not  impose  any  taxes 
upon  property  therein  belonging  to  the  United  States  includes  special 
assessments  for  street  improvfiments. — ^Ford  t.  City  of  Great  Falls,  292. 
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Same — Manner  of  Paying  Cost  of  Improvement  Fronting    Exempted  I^rop- 
erty. 

12.  Where  property  belonging  to  the  federal  government  abuts  on  a 
street  for  the  purpose  of  paving  which  a  special  improvement  district 
is  created;  the  city  may  devote  its  street  fund  or  any  money  in  its 
treasury,  not  otherwise  appropriated,  to  the  payment  of  that  portion 
of  the  improvement  which,  but  for  its  exemption  from  such  impositions, 
would  be  properly  assessable  against  such  property. — Ford  v.  City  of 
Great  Falls,  292. 

Same — ^Use  of  Patented  Material — Competitive  Bidding. 

13.  The  city  council  incorporated  in  a  resolution  ordering  the  paving 
of  a  street,  as  well  as  in  the  call  for  bids,  the  requirement  that  in  the 
construction  of  *  the  pavement  certain  patented  processes  and  com- 
pounds should  be  used;  the  company  controlling  the  patent  agreed 
that  the  cost  of  such  material  (constituting  only  a  part  .of  the  gross 
cost  of  the  improvement)  should  be  the  same  to  all  bidders;  in  other 
respects,  i.  e.,  cost  of  labor,  other  material,  etc,  entering  into  the 
contract,  the  principle  of  free  competition  was  retained.  Heldy  on 
appeal  from  an  order  refusing  an  injunction  asked  for  on  the  ground 
that  the  proceedings  were  void  because  violative  of  section  3278,  Re- 
vised Codes,  providing  for  competitive  bidding  on  public  contracts,  that 
the  action  of  the  district  court  was  correct. — Ford  ▼.  City  of  Great 
Falls,  292. 

Same — ^Public  Work — Contract — Competitive  Bidding. 

14.  The  requirement  of  section  3278,  Revised  Codes,  that  all  municipal 
work  necessitating  the  expenditure  of  a  sum  in  excess  of  $250  must 
be  let  by  contract  to  the  lowest  responsible  bidder,  includes  expendi- 
tures made  from  the  general  revenues  of  a  city  as  well  as  from  funds 
derived  from  special  assessments. — Ford  v.  City  of  Great  Falls,  292. 

Public  Files— Copies— Title  to. 

15.  Title  to  copies  of  papers  on  file  in  the  office  of  the  eity  clerk, 
given  to  the  mayor  by  the  person  who  prepared  them,  is  not  in  the 
city  but  in  the  mayor,  and  the  latter  on  retirement  from  office  may 
retain  such  copies. — City  of  Butte  v.  Nevin,  3fiO. 

Indebtedness — Constitutional  Limit — Additional  Indebtedness — ^Legality. 

16.  Where  a  city's  existing  indebtedness  incurred  under  the  constitu- 
tional three  per  cent  limit  (Art.  XIII,  sec.  6)  has  by  reason  of  pay- 
ments thereon  fallen  below  that  limit,  or  because  of  the  increase  of 
the  assessed  valuation  of  its  taxable  property  a  sufficient  margin  within 
such  limit  is  left  for  the  purpose,  it  may,  irrespective  of  any  legally 
incurred  indebtedness  under  the  ten  per  cent  limit  (Rev.  Codes,  sec. 
3259,  subsec.  64),  contract  an  additional  debt  for  general  purposes. — 
Arnold  v.  City  of  Miles  City,  478. 

CLERK  OF  DISTRICT  COURT. 
Duty  of;  to  enter  default  of  defendant, — see  Judgments,  8* 

COMPROMISE. 
Offer  of, — see  Evidence,  27. 

CONCLUSIONS. 
Pleading  of, — see  Pleading  and  Practice,  12,  22. 

CONDITIONAL  SALEa 
Bee  Sales. 
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CONSIDERATION. 
8ee  Promissorj  Notes,  1,  2,  4. 
For  stipulation  between  counsel,  sufficleney, — soe  District  Courts,  8. 

CONSTITUTION. 
Full  faith  and  credit  clause  of  federal  constitution, — see  Divorce,  1. 

Construction. 

1.  The  Constitution  must  be  construed  in  the  light  of  previous  historj 
and  surrounding  circumstances. — State  ex  rel.  McGowan  v.  Sedgwick, 
187. 

Statutes — ^Constitutionality — ^Determination — Rule. 

2.  The  question  of  the  constitutionality  of  a  statute  will  not  be  deter- 
mined unless  it  is  directly  raised  and  its  determination  is  necessary 
to  a  disposition  of  the  case. — Potter  v.  Furnish,  391. 

CONSTITUTION  OF  MONTANA. 

(List  of  Sections  Cited  or  Commented  upon.) 

Article    VII,  section    7 189 

Article    VII,  section  14 189 

Article  VIII,  section  34 189,  190 

Article      IX,  section     2 394 

Article      IX,  section  12 394 

Article    XII,  section     2 307  ei  seq. 

Article  XIII,  section     5 57  et  geq. 

Article  XIII,  section     6 479 

Article     XV,  section     2 273 

Article     XV,  section    4 15 

Article  XVI,  section    4 189 

Article  XVI,  section    5 189  et  seq. 

Ordinance  I,  subd.  2 307 

CONTRACTS. 
See,  also.  Leases,  Sales. 
Breach  of,  measure  of  damages, — see  Damages,  3. 
Failure  to  read, — see  Mistake,  1. 

Performance,  sufficiency  of  complaint, — ^see  Pleading  and  Practice,  8. 
Public  work, — see  Cities  and  Towns,  13,  14. 
Release  of  dower  by, — see  Dower,  1. 

"Option" — Definition. 

1.  An  "option"  is  a  right  acquired  by  contract  to  accept  or  reject  a 
present  offer  within  a  limited  or  reasonable  time. — Winslow  v.  Dun- 
dom,  71. 

Interpretation — Intent  of  Parties. 

2.  In  the  interpretation  of  contracts,  the  intention  of  the  parties 
in  making  it  must  be  ascertained,  and,  when  ascertained,  enforced. — 
Winslow  V.  Dundom,  71. 

Specific    Performance — Real    Property — Sales — Option    Contracts — Assign- 
ment. 

3.  Held,  in  a  suit  for  specific  performance  that,  where  an  option  eon- 
tract  for  the  sale  of  real  property  was  silent  upon  the  question  of  its 
assignability  or  nonassignability,  and  the  intention  of  the  parties  was 
not  shown  to  have  been  that  the  right  created  should  be  personal  to 
the  option- holder,  and  the  agreement  involved  simply  the  cash  payment 
of  the  amount  of  the  purchase  price  mentioned  in  it,  the  right  was 
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assignable;  and  enforceable  in  a  court  of  equity. — ^Winslow  ▼.  Dundom, 
71. 

Leases — ^Assignment — Waiver. 

4.  A  lease  of  ranch  lands  provided  that  it  should  be  nonassignable 
without  the  consent  of  the  lessors,  and  that,  in  ease  of  a  breach  by  the 
lessee,  it  should  be  terminated  upon  ten  days'  notice  from  the  lessors. 
The  lease  was  assigned,  but  the  lessors  failed  to  avail  themselves  of 
the  privilege  to  declare  it  ended.  Held^  that  by  their  inaction  they 
waived  the  breach  of  the  condition. — Winslow  v.  Dundom,  71. 

Tender — ^When  Unnecessary. 

5.  Defendants  in  a  suit  for  specific  performance  having  informed 
plaintiff  that  it  would  be  useless  for  him  to  offer  them  the  purchase 
price  of  the  land  stipulated  for  in  an  option  contract,  and  the  latter 
having  shown  himself  ready,  able  and  willing  to  pay  the  money  and 
receive  the  deed,  actual  tender  of  the  purchase  price  was  unnecessary, 
the  law  not  requiring  the  doing  of  an  idle  act. — Winslow  v.  Dundcm,  71. 

When  Severable. 

6.  A  contract  for  the  lease  of  Indian  lands  and  the  sale  of  fence  posts 
by  the  allottee  to  the  lessee,  held  severable,  where  the  lease  was  for  one 
distinct  sum  and  the  sale  for  another,  and  where  neither  transaction 
was  a  consideration  for  the  other. — Mattison  v.  Connerly,  1Q3. 

Several  Writings — Construction. 

7.  Plaintiff  agreed  with  defendant  mining  corporation,  among  other 
things,  to  "enter  into  a  contract  for  the  sale  of  its  entire  block  of 
treasury  stock"  in  consideration  of  receiving  a  specified  number  of 
shares.  In  a  subsequent  letter  to  the  corporation  he  stated  the  under- 
standing was  that  he  was  to  be  entitled  to  the  shares  when  he  had 
completed  the  sale  of  the  treasury  stock.  While  he  performed  all 
other  terms  of  the  agreement,  he  failed  of  accomplishment  in  this 
regard,  and  abandoned  the  enterprise  after  selling  a  small  portion  of 
the  stock.  Held,  under  section  5031,  Revised  Codes,  that  the  several 
writings  constituted  but  one  agreement;  that  the  letter  incorporated  in 
it  as  a  condition  precedent  to  becoming  entitled  to  the  shares  he  was  to 
receive,  the  actual  sale  of  all  the  treasury  stock,  and  that  by  re- 
linquishing the  enterprise,  he  had  lost  his  right  to  claim  under  the 
contract. — Lyon  v.  Dailey  Copper  M.  &  S.  Co.,  108. 

Construction. 

8.  Where,  after  applying  the  ordinary  rules  of  construction,  any  un- 
certainty remains  in  the  terms  and  expressions  employed  in  a  contract, 
they  must,  under  section  5043,  Revised  Codes,  be  construed  most 
strongly  against  the  party  who  drew  it  up — plaintiff  (an  attorney)  in 
this  instance. — Lyon  v.  Dailey  Copper  M.  &  S.  Co.,  108. 

Same — Written  Instruments — Oral  Evidence — Admissibility. 

9.  Oral  evidence  which  tends  to  place  the  trial  court  in  the  position 
of  the  parties  to  a  written  contract,  the  language  of  which  it  is  called 
upon  to  interpret,  is  not  objectionable  as  varying  the  terms  of  the 
writing. — Rairden  v.  Hedrick,  510. 

Konperformance — Defenses — Acceptance — Evidence. 

10.  In  an  action  to  recover  a  balance  due  for  work  and  labor  per- 
formed in  the  cultivation  of  sugar-beets  under  a  contract  which  pro- 
vided, inter  alia,  that  defendants  should  be  the  exclusive  judges  of  the 
efiiciency  of  the  work,  and  that  payment  should  be  made  in  four  install- 
ments, beginning  with  the  completion  of  the  seeding  of  the  beets  and 
ending  with  the  harvesting  thereof,  the  granting  of  a  nonsuit  held 
error,  where  the  evidence  showed  that  plaintiff  had  made  out  a  ^ma 
facie  case  of  acceptance  by  defendants  who,  though  present  at  all  times 
during  its  performance,  had  paid  three  of  the  four  installments  with- 
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out  objecting  to  the  manner  in  whicli  the  work  liad  been  done,  and 
whose  only  reason  for  refusing  to  psy  the  balance  due  was  based 
upon  alleged  shortcoming  in  work  done  prior  to  the  date  the  third 
payment  has  been  made.— *Laekman  v.  Simpson^  518. 

Part  PaTment — Waiver. 

11.  Part  payment  with  full  knowledge  of  the  facts  tends  to  prore  a 
waiver  of  any  defects  in  the  performance  of  a  contract. — ^Lackman  ▼• 
Simpson,  518. 

CONTRIBUTOBY  NEGLIGENCE. 

See  Personal  Injuries,  3,  5,  6,  9, 12,  17,  18,  28a,  29,  44. 

COPIES. 
Of  public  documents,  title  to, — see  Cities  and  Towns,  IS. 

■ 

CORPORATIONS. 

Stock — Change  from  Nonassessable  to  Assessable— Unit  of  Voting  Power. 

1.  Held,  that  in  enacting  section  3887,  Revised  Codes,  to  the  effect 
that  a  corporation  whose  stock  is  nonassessable  may  change  it  into 
assessable  stock,  with  the  consent  of  three- fourths  of  its  stockholders, 
the  legislature  intended  to  and  did  make  the  individual  stockholder,  and 
not  the  share  of  stock,  the  unit  of  voting  power,  and  that  therefore  such 
a  change  made  with  the  consent  of  only  96  (though  owning  more  than 
three-fourths  of  the  company's  stock)  out  of  301  stockholders  was 
without  effect  and  an  assessment  levied  in  pursuance  thereof  void. — 
Smith  V.  Iron  Mountain  Tunnel  Co'.,  13. 

Acts  of  Officers — Waiver  of  Rights  of  Corporation. 

2.  Evidence  offered  tending  to  show  that  certain  officers  and  directors 
of  defendant  corporation  did  not  rely  on  a  certain  contract  but  had 
waived  any  rights  thereunder,  was  properly  excluded;  such  officers  not 
having  been  parties  to  the  agreement  and  therefore  could  not  admit 
away  the  right  of  the  company  to  the  stock  claimed  by  plaintiff  which 
he  had  failed  to  earn. — ^Lyon  v.  Dailey  Copper  M.  ft  S.  Ub.,  108. 

Making  Stock  Assessable — ^Votable  Stocks — Statutes. 

3.  The  provision  of  section  511,  Civil  Code,  of  1895  (Rev.  Codes,  see. 
9888),  requiring  a  two-thirds  vote  "of  the  stock  of  the  company"  to 
render  its  theretofore  nonassessable  stock  assessable,  has  reference  to 
outstanding,  votable  stock,  exclusive  of  that  remaining  in  the  treasury. 
Somervil^B  v.  St.  Louis  M.  ft  M.  Co.,  268. 

Same — Constitution — Charter — Amendment  of  Laws — Power  of  State. 

4.  The  power  reserved  in  the  state  to  amend  the  laws  under  which 
a  corporation  is  organized  may  be  exercised  not  only  as  relates  to  the 
contract  (created  by  the  granting  of  the  charter  and  its  acceptance) 
existing  between  the  state  and  the  corporation,  but  also  as  it  affects 
the  contract  between  the  corporation  and  its  stockholders,  and  the 
stockholders  inter  sese;  and  any  legislation  looking  to  that  end  is  not 
objectionable  on  the  constitutional  ground  that  it  impairs  the  obliga- 
tion of  contracts. — Somerville  ▼.  St.  Louis  M.  ft  M.  Co.,  268. 

Same — Case  at  Bar. 

5.  Defendant  corporation  was  organized  under  Chapter  25,  Division  5, 
Compiled  Statutes  of  1887,  when  there  was  not  any  law  under  which 
nonassessable  stock  could  be  made  assessable.  Its  certificate  of  incor- 
poration and  every  stock  certificate  issued  recited  that  the  stock  was 
nonassessable.  In  1901  the  requisite  number  of  shares  of  stock  were 
voted  in  favor  of  making  the  stock  assessable,  under  Laws  of  1893, 
page  92.  Held,  under  the  rule  declared  in  paragraph  4  above,  that 
such  Act  (Rev.  Codes,  sec.  38^8)  is  not  unconstitutional  as  impairing 
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the  obligation  of  tbe  contract  existing  between  the  corporation  and  its 
BtockbolderB^  and  the  latter  inter  $ese, — SomerviUe  t.  St.  Louis  M.  ft  M. 
Co.,  268. 

Same— Charters — Legislation  Part  of  Contract. 

6.  The  legislation  in  force  at  the  time  of  the  organisation  of  a  cor- 
poration enters  into  and  becomes  a  part  of  the  contract  thus  entered 
into,  to  the  same  extent  as  if  set  forth  at  length  in  the  charter. — Som- 
erviUe ▼.  St.  Louis  M.  ft  M.  Co.,  26S. 

COUNTIES. 
Special  elections, — see  Elections. 

Board  of  County  Commissioners — ^Meetings — Notice. 

1.  Where  sJl  of  the  members  were  present  and  acted  as  the  board  of 
county  commissioners  pursuant  to  a  previous  resolution,  the  question 
of  notice  of  the  meeting  was  immaterial  in  so  far  as  it  affected  the 
acts  done  at  that  meeting. — Beid  v.  Lincoln  County,  31. 

Bonds— Order— Notice— "Perry." 

2.  Held,  that  the  order  and  notice  for  a  special  election  held  for  the 
issuance  of  bonds  to  create  a  highway  system,  with  bridges,  which  in- 
cluded public  ferries,  was  not  invalid  because  merely  generally  stating 
those  purposes,  and  not  mentioning  ferries,  a  "ferry"  being  a  mere 
incident  or  movable  portion  of  a  highway  where  it  crosses  a  stream. — 
Beid  T.  Lincoln  County,  31. 

Same — Order — Notice. 

3.  An  order  for  an  election  to  determine  the  issuance  of  a  county 
bond  issue  to  create  a  highway  system  is  not  insufficient  because  merely 
stating  the  gross  amount  of  money  necessary  to  accomplish  the  general 
purpose. — Beid  v.  Lincoln  County,  31. 

Same — Election — ^Validity. 

4.  Where,  under  the  statute,  qualified  voters  were  prevented  from 
voting  at  a  special  county  election  to  determine  whether  bonds  should 
be  issued,  the  exclusion  of  those  voters  does  not  render  the  election 
invalid,  where  the  number  so  excluded  could  not  have  changed  the 
result. — Beid  v.  Lincoln  County,  31. 

Same— Election  s — Ballot. 

5.  The  ballot,  in  a  special  election  to  authorize  the  issuance  of  county 
bonds  for  a  public  highway  system  in  a  county,  which  recited  that  the 
issue  was  the  selling  of  county  bonds  in  the  amount  of  $125,000  to 
provide  funds  for  a  system  of  public  highways,  bridges,  and  free  fer- 
ries, said  bonds  to  be  payable  in  twenty  years  and  redeemable  in 
fifteen,  was  sufficient  under  Bevised  Codes,  section  2^38,  providing  that 
the  ballot  in  such  election  shall  state  the  bond  proposition  and  the 
terms  thereof  explicitly  and  at  length,  it  being  only  necessary  in  such 
eases  to  substantially  follow  the  form  of  the  statute.— Beid  v.  Lincoln 
County,  31. 

Same — Validity. 

6.  County  bonds  issued  to  provide  funds  for  a  highway  system,  which 
included  a  free  ferry,  were  not  invalid  because  the  form  of  the  bonds 
omitted  reference  to  ferries,  ferries  being  a  mere  .portion  of  the  high- 
way .—Beid  V.  Lincoln  County,  31. 

Same — Advertisement. 

7.  Held,  that  the  form  of  the  bond  intended  to  be  sold  need  not  be 
adopted  prior  to  the  advertisement. — Beid  v.  Lincoln  County,  31. 

Same — Special  Election — Submission  of  Question. 

8.  An  issue  of  bonds  ratified  by  special  election  is  not  invalid  because 
the  proposition  submitted  to  the  voters  included  the  construction  of 
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highways,  ferries,  and  bridges;  all  these  purposes  were  part  of  a  gen- 
eral scheme  of  improvement  of  the  highway  system  of  the  county.— 
Beid  V.  Lincoln  County,  31. 

Ferries — Power  to  Establish. 

9.  A  public  ferry  being  merely  a  part  of  the  highway,  a  county  may 
establish  such  ferries  in  the  absence  of  special  statutory  authority.^- 
Beid  V.  Lincoln  County,  31. 

Highways — Power  of  Inhabitants. 

10.  In  the  absence  of  constitutional  restrictions  or  prohibitory  legisla- 
tion, the  people  of  a  county  can  establish  and  construct  as  many 
highways,  bridges  and  ferries  as  they  deem  necessary  and  by  whatever 
method  of  procedure  they  may  elect. — Beid  v.  Lincoln  County,  31. 

Moot  Case. 

11.  An  issue  of  county  bonds  for  the  establishment  of  a  highway 
system  including  the  building  of  a  bridge  over  navigable  waters  will 
not  be  declared  invalid  because,  at  the  time  of  the  election,  permissioa 
from  Congress  to  erect  the  bridge  had  not  been  obtained,  the  permia- 
sion  having  been  obtained  pending  the  appeal. — Beid  v.  Lincoln  County, 
31. 

County  Commissioners — ^Vacancies — Term  of  Appointee. 

12.  Held,  that  the  rule  that  persons  appointed  to  fill  vacancies  in 
state,  district  and  county  offices  shall  hold  only  until  the  next  general 
election  applies  as  well  to  the  office  of  county  commissioner;  held, 
further,  that  that  portion  of  section  2883,  Bevised  Codes,  authorizing 
an  appointment  for  the  unexpired  term  of  a  eounty  commissioner  is 
invalid,  if  such  unexpired  term  extends  beyond  the  first  Monday  in 
January  next  succeeding  a  general  election. — State  ex  reL  McGowan  v. 
Sedgwick,  187. 

County  Funds — Banks — General  Deposits — Double  Indemnity — Surety  Com- 
panies— Applicability  of  Statute. 

13.  The  clause  in  section  3003,  Bevised  Codes,  requiring  double  indem- 
nity from  a  bank  in  which  a  county  treasurer  purposes  to  make  a 
general  deposit  of  county  funds,  applies  not  only  to  bonds  furnished 
by  individuals  but  to  foreign  surety  bonds  as  well^ — Yellowstone  County 
V.  First  T.  &  S.  Bank,  439. 

Same — Deposit  Without  Security — Effect  of  Giving  Security  Subsequently. 

14.  Where  a  county  treasurer  had  eounty  funds  on  deposit  in  a  bank 
in  the  sum  of  $33,000  without  having  first  exacted  an  indemnity  bond 
as  required  by  section  3003,  Bevised  Codes,  and  the  bank  later  fur- 
nished bond  in  the  sum  of  $25,000,  the  legal  effect  of  such  latter 
action  was  a  redeposit  of  a  sum  equal  to  one-half  of  the  amount  of 
the  bond,  to-wit,  $12,500,  and  neither  its  validity  nor  sufficiency  was 
impaired  by  the  wrongful  act  of  the  treasurer  in  keeping  on  deposit  a 
sum  in  excess  of  the  latter  amount. — Yellowstone  County  y.  First  T. 
ft  S.  Bank,  439. 

Same — General  Deposits — Defunct  Bank — Distribution  of  Assets. 

15.  To  the  extent  of  $12,500  of  the  total  deposit  of  $33,000  referred 
to  in  paragraph  14  above,  the  funds  belonging  to  plaintiff  county  con- 
stituted a  general  deposit,  and  to  that  extent,  by  compliance  with  the 
requirements  of  section  3003,  Bevised  Codes,  relative  to  furnishing 
security,  it  consented  to  become  a  general  creditor  of  the  bank,  and 
in  case  of  the  bank's  failure,  to  share  alike  with  other  general  creditors 
in  the  distribution  of  its  assets,  or  to  look  to  the  surety  for  relief. — 
Yellowstone  County  v.  First  T.  &  S.  Bank,  439. 

Same — Unlawful  Deposit — Trustee  ex  Maleficio, 

16.  The  keeping  of  county  funds  on  deposit  to  the  extent  of  $20/$00, 
excess  over  and  above  the  sum  of  $12,500  secured  by  bond  as  required 
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by  section  3003,  Revised  Codes  (see  paragraph  15  above),  was  unlawful 
and  without  the  county's  consent,  and  as  to  such  excess,  the  bank, 
chargeable  with  knowledge  of  the  unlawful  conduct  of  the  county 
treasurer,  and  therefore  an  active  participant  in  the  wrong,  became  a 
trustee  ex  maleficio,  for  the  use  and  benefit  of  the  county. — Yellow- 
stone County  V.  First  T.  &  S.  Bank,  439. 

Same — Batification — Estoppel. 

17.  A  county,  not  having  authority  to  empower  its  treasurer  to  make  . 
a  general  deposit  of  its  funds  without  first  requiring  a  bond  in  double 
the  amount  sought  to  be  deposited,  cannot,  under  section  542>7,  Revised 
Codes,  ratify  the  treasurer's  wrongful  act  in  doing  so,  and  therefore 
may  not  be  held  estopped  to  assert  that  such  act  was  wrongful,  because 
of  its  presumed  ratification  thereof. — Yellowstone  County  v.  First  T. 

&  S.  Bank,  439. 

Same — Estoppel — Failure  of  Officers  to  Perform  Duty. 

18.  The  fact  that  neither  the  county  commissioners  nor  the  state  ex- 
aminer, whose  duty  it  is  to  ascertain  the  depositaries  of  county  funds 
and  inquire  into  the  sufficiency  of  the  bonds  held  to  secure  them,  inter- 
posed any  objection  to  a  county  treasurer's  wrongful  conduct  in  depos- 
iting such  funds  without  exacting  any  security,  does  not  constitute  an  . 
estoppel  on  the  part  of  the  county  to  claim  that  his  act  was  unlawful. 
Yellowstone  Coufity  v.  First  T.  &  S.  Bank,  439. 

Same — Unlawful  Deposit — Following  Custom. 

19.  That  a  county  treasurer  was  following  a  custom  established  by  his 
predecessor  in  depositing  public  moneys  in  bank  without  requiring  the 
security  prescribed  by  section  3003,  Revised  Codes,  was  not  any  defense 
to  a  suit  by  the  county  to  have  the  bank  declared  a  trustee  ex  maleficio 
of  such  moneys  for  its  benefit,  and  to  be  decreed,  entitled  to  prefer- 
ence in  the  distribution  of  the  assets  of  the  bank,  then  in  the  hands 
of  a  receiver. — Yellowstone  County  v.  First  T.  &  S.  Bank,  439. 

Same — Commingling  Trust  Funds — Identification  of  Property. 

20.  Where  trust  property  is  money  which  has  been  mingled  with  other 
funds  (as  in  a  bank),  it  is  not  necessary  for  the  cestui  que  trust,  before 
he  can  recover,  that  he  be  able  to  identify  the  particular  pieces  of 
money;  it  is  sufficient  if  he  can  trace  his  funds  in  the  original  or  sub- 
stituted form. — Yellowstone  County  v.  First  T.  &  8.  Bank,  439. 

Same — Bank — Trustee  ex  Maleficio — Commingling  Funds. 

21.  The  agreed  statement  upon  which  the  case  was  tried  reciting  that 
county  funds  deposited  in  defendant  bank  were  commingled  with  "the 
funds  of  said  bank,"  the  contention  that  a  trust  declared  in  favor 
of  the  county  could  not  extend  further  than  the  money  actually  in  the 
bank  at  the  time  of  its  suspension,  exclusive  of  funds  held  for  it  in 
correspondent  banks,  had  no  merit. — ^Yellowstone  County  v.  First  T.  ft 
jS:  Bank,  439. 

Same. 

22.  Under  the  rule  that  where  trust  funds  are  mingled  with  private 
funds,  the  entire  mixed  fund  will  be  impressed  with  the  trust  to  the 
extent  of  the  trust  funds,  except  in  so  far  as  the  owner  of  the  private 
funds  is  able  to  distinguish  and  separate  his  own  from  the  trust  funds, 
the  entire  funds  which  came  into  the  hands  of  the  receiver  of  a  bank 
held  impressed  with  a  trust  in  favor  of  plaintiff  county,  where  neither 
the  bank  nor  the  receiver  could  make  segregation. — Yellowstone  County 
V.  First  T.  &  S.  Bank,  439. 

Control — Power  of  Legislature. 

23.  A  county  is  a  political  subdivision  of  the  state,  and,  except  in  so 
far  as  the  legislature  is  restricted  by  the  state  Constitntion,  is  subject 
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to  legislative  regulation  and  eontrol.-r—Yellowstone  County  ▼.  First  T. 
&  S.  Bank,  439. 

COUNTY  ATTORNEYS. 

Exceeding  limits  of  legitimate  argument — Appellant  must  show  prejudice,^ 
see  Criminal  Law,  26. 

COUNTY  COMMISSIONERS. 
See  Counties;   Intoxicating  Liquors. 

CRIMINAL  LAW. 

Burglary — ^Degree — Evidence — Sufficiency. 

1.  Where  the  crime  of  burglary  was  proven,  the  jury  were  justified  in 
reaching  the  conclusion,  from  the  presence  of  burnt  matches  about  the 
house,  the  fact  that  the  window  shades  had  been  pulled  down,  etc.,  that 
it  had  been  committed  in  the  night-time. — State  v.  Hill,  24. 

Same — Evidence — Other  Crimes — Admissibility. 

2.  Evidence  of  similar  crimes  as  the  one  for  which  defendant  is  on 
trial,  committed  at  about  the  same  time,  if  calculated  to  identify  the 
perpetrator  of  the  particular  offense  charged,  or  to  show  the  intent 
with  which  it  was  committed,  or  that  it  was  part  of  a  system  or  chain 
of  similar  crimes,  is  admissible. — State  v.  Hill,  24. 

Same — Evidence — Exhibits — Admissibility. 

3.  In  view  of  the  fact  that  a  chisel  was  found  at  the  house  alleged 
to  have  been  burglarized,  which  fitted  the  indentations  and  marks  about 
the  windows  of  other,  residences  entered,  that  the  shoes  of  one  of  de- 
fendants fitted  perfectly  tracks  under  a  window  of  one  of  such  resi- 
dences, and  other  similar  circumstances,  evidence  concerning  the  manner 
in  which  such  other  houses  were  entered  was  proper. — State  v.  Hill,  24. 

Same. 

4.  The  shoes  belonging  to  one  of  defendants,  the  heels  of  which  had 
been  mutilated  by  him  while  in  custody,  having  been  sufficiently  iden- 
tified, were  properly  admitted  in  evidence,  as  were  also  certain  keys 
found  on  him  which  fitted  the  side  door  of  the  residence  alleged  to 
have  been  burglarized. — State  v.  Hill,  24. 

Same — Cross-examination — Propriety. 

5.  A  question  asked  one  of  defendants  whether  he  and  his  codefend- 
ant  were  pretty  well  acquainted  with  each  other's  finances,  held  proper 
on  cross-examination. — State  v.  Hill,  24. 

Same — Judgment — Sufficiency. 

6.  Heldf  that  a  judgment  which  recited  that  defendant  was  informed 
by  the  court  of  the  nature  of  the  information  found  against  him  for 
the  crime  of  burglary  committed  on  a  certain  day  was  sufficient  as 
against  the  objection  that  it  did  not  recite  that  defendant  was  con- 
victed of  burglary  in  the  first  degree. — State  v.  Hill,  24. 

Rape — Information — Sufficiency. 

7.  An  information  is  sufficient  to  charge  the  crime  of  rape,  though  not 
alleging  that  the  ravished  female  was  not  the  wife  of  the  accused. — 
State  V.  Morrison,  84. 

Same. 

8.  An  information  for  rape,  alleging  that  the  act  was  committed  by 
force  and  against  the  will  and  consent  of  the  female,  is  sufficient,  under 
Revised  Codes,  section  8336,  subdivisions  3  and  4,  declaring  that  rape 
is  committed  where  the  female's  resistance  is  overcome  by  foree  or 
threats,  and  authorizes  proof  that  the  act  was  committed  under  the 
circumstances  provided  for  in  either  subdivision. — State  v.  Morrison,  84. 
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Sufficiency^  of  EWdence — Questions  for  Jury. 

9.  The  weight  and  sufficiency  of  the  evidence  in  a  criminal  prosecution 
is  a  question  for  the  jury. — State  v.  Morrison,  84. 

Larceny — Habeas  Corpus — ^When  Discharge  from  Custody  Unauthorized. 
ID.  Where  the  evidence  at  the  preliminary  hearing  of  one  charged  with, 
and  committed  for,  grand  larceny  clearly  showed  that  the  accused  was 
guilty  of  at  least  petit  larceny  (a  crime  of  which  justices  of  the  peace 
have  exclusive  jurisdiction),  he  was  not,  under  section  9645,  Bevised 
Codes,  on  habeas  corpus  entitled  to  release  from  custody  on  the  alleged 
ground  that  reasonable  or  probable  cause  for  believing  him  guilty  of 
the  crime  charged,  or  any  crime  of  which  the  district  court  hBA  juris- 
diction, had  not  been  shown. — In  re  Jones,  122. 

Same — Different  Petit  Larcenies — ^Value   of   Articles   Stolen — ^When  Grand 
Larceny. 

11.  The  rule  that  several  distinct  petit  larcenies  cannot  be  aggregated 
so  as  to  make  the  value  of  the  property  stolen  sufficient  in  value  to 
constitute  grand  larceny  does  not  apply  where  the  different  asporta- 
tions are  the  result  of  a  single  purpose;  in  such  cases  they  are  regarded 
as  one  act,  and  constitute  a  single  larceny,  as  where  a  clerk  in  a  depart- 
ment store,  at  different  times,  stole  a  large  number  of  articles  adapted 
for  her  own  use,  no  one  of  which  was  of  a  value  exceeding  $50,  but 
which  aggregated  the  sum  of  $2,400,  the  thefts  following  each  other  in 
rapid  succession  and  continuing  for  about  150  dayt. — In  re  Jones,  122. 

Grand    Larceny — ^Bringing    Stolen    Property    into    State — Information — 
Sufficiency. 

12.  In  a  prosecution  under  section  8655,  Bevised  Codes,  making  pun- 
ishable as  larceny  the  bringing  into  this,  state  of  personal  property 
stolen  in  another  state  or  country,  the  information  need  not  allege  when 
and  where  the  taking  actually  occurred,  such  mt^tters  being  evidentiary 
and  open  to  proof  without  specific  allegation;  the  charge  is  sufficient 
if  it  be  the  same  in  form  as  for  a  larceny  committed  in  this  state. — 
State  V.  Willette,  326. 

Same — Livestock — Evidence — Admissibility — Ees  Gestae, 

13.  Evidence  that  a  saddle,  belonging  to  the  complaining  witness  in 
the  prosecution  for  the  larceny  of  a  horse,  and  taken  at  the  same  time 
the  animal  was  stolen,  had  been  bought  from  defendant  with  the  horse 
was  admissible  as  a  part  of  the  res  gestae. — State  v.  Willette,  326. 

Same — Impeaching  One's  Own  Witness — When  Permissible. 

14.  Under  section  8022,  Bevised  Codes,  the  state  may,  where  circum- 
stances arising  in  the  course  of  a  trial  of  a  criminal  cause  require  it 
in  order  to  protect  its  rights,  as  where  one  of  its  witnesses  and  the 
defendant  are  shown  to  have  been  on  terms  of  friendly  intimacy,  etc., 
propound  to  such  witness  questions  of  an  impeaching  character. — State 
V.  Willette,  326. 

Same — Declarations — Admissibility. 

15.  Testimony  of  the  sheriff  that  while  on  his  way  to  the  county  jail 
with  defendant  under  arrest  the  latter  stated  that  he  would  "get  even 

with  the  s o b s,"  held  competent  to  go  to  the  jury  for 

their  determination  whether  the  statement  implied  a  sense  of  resent- 
ment for  what  was  deemed  by  him  to  be  an  unwarranted  arrest,  or  a 
consciousness  of  guilt. — State  ▼.  Willette,  326. 

Same — Burden  of  Proof. 

16.  Mere  possession  of  personal  property  by  a  defendant  soon  after 
it  has  been  stolen  is  not  sufficient  in  itself  to  justify  his  conviction  of 
larceny;  if  however,  such  possession  is  supplemented  by  circumstances 
which,  left  unexplained,  tend  to  show  that  it  is  felonious,  the  burden  is 

46  Uont.— 40 
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cast  upon  him  to  adduce  evidence  to  rebut  the  prima  fade  case  thui 
made  out  against  him. — State  v.  Willette,  326. 

Same — Possession  ,of  Stolen  Property — Explanatory  Testimony — Sufficiency 
— Jury  Question. 

17.  After  a  prima  facie  case  of  guilt  in  a  prosecution  for  grand  larceny 
was  made,  the  mere  fact  that  the  testimony  introduced  by  defendant 
explanatory  of  his  possession  of  the  stolen  property  was  unimpeached 
did  not  alone  entitle  him  to  an  acquittal,  where  such  evidence,  though 
not  directly  impeached,  was  inherently  improbable  when  examined  in 
the  light  of  other  facts  and  circumstances  appearing  in  the  trial;  the 
credibility  of  such  explanatory  teatimony  was  for  the  jury's  determina- 
tion.—State  V.  Willette,  326. 

Same — Idem  Sonans — Information — Sufficiency. 

18.  The  fact  that  the  correct  name  of  the  owner  of  stolen  property 
was  "Kirns"  instead  of  "Kirn,"  as  charged  in  the  information,  held 
insufficient  to  warrant  a  reversal  of  the  judgment  of  conviction.— -State 
V.  Booth,  334. 

Same — Ownership — Evidence — Sufficiency. 

19.  Evidence  examined  and  held  sufficient  to  justify  the  jury  in  the 
conclusion  that  ownership  of  certain  horses  alleged  to  have  been  stolen, 
was  properly  laid  in  the  complaining  witness. — State  v.  Booth,  334. 

Same — Felonious  "Taking" — Evidence — Sufficiency. 

20.  Defendant  traded  two  horses  to  K.,  who,  however,  left  them  on 
the  range  instead  of  taking  them  to  his  home.  Subsequently  the 
former  sold  them  to  Q.  and  assisted  the  latter  in  "getting  them  in" 
from  the  range,  whereupon  Q.  took  possession  of  them.  Evidence  held 
sufficient  to  show  a  "taking"  on  the  part  of  defendant. — State  v.  Booth, 
334. 

Same — Judicial  Notice — ^Location  of  Towns — Boundary  Lines. 

21.  The  court  takes  judicial  notice  of  the  location  of  towns  within  the 
state  with  reference  to  their  diatance  from  its  boundary  lines. — State  ▼. 
Booth,  334. 

Same — ^Venue — Evidence — Sufficiency. 

22.  Evidence  held  sufficient  to  show  that  the  larceny  of  two  range  horses 
was  committed  in  the  county  (bounded  on  one  side  by  Canada  and  on 
another  by  North  Dakota)  in  which  defendant  was  placed  on  trial. — 
State  v.  Booth,  334. 

Same — Evidence — Exclusion — Curing  Error. 

23.  Alleged  error  in  refusing  to  allow  defendant  to  answer  a  question 
-  was  cured  by  the  reception  of  evidence  of  another  witness  covering  the 

same  subject. — State  v.  Booth,  334. 

Same — Evidence — Insufficiency — Prosecution — Wrong  Theory — ^Remand. 

24.  Where  the  evidence  in  a  prosecution  for  grand  larceny  is  conceded 
by  the  attorney  general  to  be  insufficient  to  sustain  a  conviction,  and 
the  contention  is  advanced  that  the  information  was  filed  under  a  wrong 
section  of  the  Codes,  the  cause  will  be  remanded  for  a  new  trial,  to 
enable  the  state  to  present  its  case  fully  and  fairly. — State  ▼.  Thomas, 
468. 

Sape — Plea  of  Guilty — Motion  to  Withdraw — Refusal — Abuse  of  Discretion. 

25.  Defendant,  charged  with  the  crime  of  rape,  pleaded  not  guilty. 
After  the  close  of  the  state's  evidence  he  withdrew  such  plea  and 
entered  one  of  guilty.  Subsequently  he  filed  a  motion  for  leave  to 
withdraw  such  latter  plea  and  substitute  his  original  plea  of  not  guilty, 
alleging  in  his  affidavit  in  support  of  the  motion  that  it  was  owing  to 
the  importunities  of  his  counsel  that  he  changed  his  plea  to  one  of 
guilty,  and  not  because  he  was  in  fact  guilty.     Evidence  reviewed  and 
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held  that  the  court  abused  its  discretion  in  refusing  the  motion. — State 
V.  Nicholas,  470. 

Trial — Argument — Appellant  must   Show  Prejudice. 

26.  Under  sections  9415  and  9548,  Revised  Codes,  a  judgment  of  con- 
viction in  a  criminal  prosecution  will  not  be  reversed  for  alleged  error 
in  permitting  the  countj  attorney  to  exceed  the  limits  of  legitimate  argu- 
ment in  addressing  the  jury,  where  it  is  apparent  that  appellant  could 
not  have  suffered  prejudice  in  respect  to  any  substantial  right. — State 
V.  Murphy,  591. 

CROPS. 
In  stack — Measure  of  damages  for  destruction  of  by  fire, — see  Damages,  2. 
Standing — Measure  of  damages  for  destruction  of  by  fire  caused  by  sparks 
from  defendant  company's  locomotives, — ^see  Evidence,  39,  40. 

CROS&-EXAMINATION. 
See  Evidence,  7,  29. 

CUSTOM. 
Following  custom  in  violation  of  official  duty, — see  Counties,  19. 
In  doing  certain  work  around  mine, — ^see  Personal  Injuries,  18. 

DAMAGES. 
Excessive, — see  Verdicts,  1,  4,  5,  6,  7. 

Measure  of,  for  destruction  of  standing  crops  by  fire  started  by  sparks  from 
locomotives, — see  Evidence,  39,  40. 

Wrongful   Death — Measure   of — Survival   of   Action. 

1.  The  measure  of  recovery  under  section  6494,  Revised  Codes,  for 
personal  injuries  resulting  in  the  death  of  a  minor  in  an  action  brought 
by  the  administrator  of  his  estate  was  the  same  as  the  deceased  could 
have  recovered  had  he  survived  the  injury,  vie.,  for  physical  and  men- 
tal suffering,  for  loss  of  earning  capacity,  the  expenses  of  medical 
and  surgical  attendance,  nursing,  etc.,  incident  to  thfl  injury. — Mea- 
ner, Admr.,  v.  Northern  Pac.  Ry.  Co.,  162. 

Same — Destruction  of  Crops — Rule — Insufficient  Evidence. 

2.  The  measure  of  damages  for  the  destruction  of  plaintiff's  grain 
while  in  the  stack,  through  the  alleged  negligence  of  defendants,  was 
the  net  loss,  t.  e.,  the  market  value,  less  cost  of  production,  harvesting, 
threshing  and  marketing;  therefore,  a  judgment  in  favor  of  plaintiff 
was  not  warranted  by  the  evidence  where  neither  the  location  of  the 
market  nor  the  cost  of  delivery  of  the  grain  or  the  expense  of  threshing 
was  shown. — Raas   v.   Sharp,  474. 

Contracts — Breach — Measure  of. 

3.  An  attorney  entered  into  an  agreement  with  his  client  under  the 
terms  of  which  he  was  obliged  to  carry  a  controversy  over  the  title  to 
agricultural  lands  through  coart  or  bring  about  a  settlement  by  com- 
promise or  arbitration,  as  compensation  for  which  he  was  to  receive, 
at  the  completion  of  his  services,  twelve  and  a  half  per  cent  of  the 
value  of  the  lands  finally  awarded  to  the  client.  His  efforts  resulted  in  a 
compromise  of  the  parties'  claims.  In  an  action  to  recover  for  services 
thus  performed,  the  court  admitted  evidence  as  to  the  value  of  the  lands 
subsequent  to  the  compromise  and  up  to  the  date  of  the  commencement 
of  the  action  about  two  years  later,  and  instructed  the  jury  that  in 
reaching  a  verdict  they  should  take  into  consideration  the  highest  rea- 
sonable market  value  of  the  lands  thus  shown.  Held,  error,  under  sec- 
tion 6048,  Revised  Codes;  the  measure  of  plaintiff's  damages  was  the 
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principal  amonnt  due  at  the  completion  of  the  BeirieeSy  pifu  Che  detri- 
ment proximately  caused  hy  defendant's  failure  to  pay,  i.  e.,  legal 
interest  for  loss  of  the  use  of  the  money  from  that  time  up  to  the  date 
of  trial. — ^Myers  v.  Bender,  497. 

Same. 

4.  The  damages  prescribed  by  section  6048,  Revised  Codes,  for  the 
breach  of  an  obligation  arising  from  contract  must  be  limited  to  such 
as  may  fairly  be  supposed  to  have  been  within  the  contemplation  of 
the  parties  when  they  entered  into  it,  and  such  as  might  naturally  be 
expected  to  result  from  its  violation ;  in  no  case  is  the  plaintiff  entitled 
to  recover  anything  more  than  he  would  have  received  had  the  contract 
not  been  breached. — Myers  v.  Bender,  497. 

DEATH. 
By  wrongful  act^ — ^see  Personal  Injuries,  8,  15,  21,  39-45. 

DEBTOB  AND  CBEDITOa 
See   Assignment. 

DECLABATIONS. 
See  Evidence,  12,  17,  26. 

DECREES. 
See  Judgments* 

DEEDS. 

Failure  to  read, — see  Mistake. 

DEFENSES. 

Contributory  negligence — ^When  not  available,— eee  Personal  Injuries,  9. 

Waiver  and  acceptance— Evidence  admitted  without  objection,  though  de- 
fenses not  pleaded, — see  Appeal  and  Error,  16. 

DELIVERY. 
See  Personal  Property,  1* 

DEMURRER. 
(General,  when  it  does  not  lie, — see  Pleading  and  Practice,  3. 

DEPOSITS. 
General  and  special^  of  county  funds, — see  Counties,  13-22. 

DISBARMENT. 
See  Attorneys,  1* 

DISCRETION. 
See,  also,  Injunction,   1-4. 

Abuse  of,  in  dismissing  appeal  from  justice's  court, — see  Justices  of  the 
Peace,  10. 

New  trial,  order  refusing, — see  New  Trial,  1. 

Order  of    proof, — see  Order  of  Proof,  1. 

Permitting  physician  to  read  excerpt  from  medical  work, — see  Evidence,  29. 

Plea  of  guilty,  refusal  to    permit    withdrawal^    abuse  of, — see  Criminal 
Law,  25. 
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DISMISSAL. 
Of  action  for  failure  to  have  judgment  entered, — see  Judgments,  2. 
Of  action,  on  appeal,  duty  of  district  eourt, — see  Appeal  and  Error,  12. 
Of  action — Ben  adjudicata, — see  Judgments,  6. 
Of  appeal  from  justices'  courts, — see  Justices  of  the  Peace,  9,  10. 

DISTRICT  COUBTS. 

See,  also,  Clerk  of  District  Court. 

Dutj  of  district  court  to  dismiss  action,  as  ordered  on  appeal  bj  supreme 
court, — see  Appeal  and  Error,  12. 

District  Judges — Afi&davit  of  Disqualification — ^Effect — Waiver. 

1.  The  filing  of  the  affidavit  mentioned  in  subdivision  4  of  section 
6815,  Revised  Codes,  ipso  facto  works  a  disqualification  of  the  judge 
against  whom  it  is  directed,  unless  the  party  filing  it  has  waived  his 
statutory  right  to  do  so. — Washoe  Copper  Co.  v.  Hickej,  363. 

Same — Disqualification — Waiver. 

2.  Where,  after  the  filing  of  a  disqualifying  affidavit  against  the  judge 
before  whom  a  cause  was  pending,  counsel  agreed  to  try  it  before  a 
certain  district  judge,  their  action  constituted  a  waiver  of  the  right 
of  either  party  to  thereafter  disqualify  such  judge  under  the  provisions 
of  subdivision  4  of  section  63 15^  Revised  Codes. — ^Washoe  Copper  Co. 
V.  Hickey,  363. 

Same — Stipulations — Consideration. 

3.  Where,  after  the  disqualification  of  one  district  judge,  counsel  en- 
tered into  an  agreement  that  the  cause  should  be  tried  before  a  certain 
judge  on  a  specified  day,  the  mutual  benefit  flowing  to  each  party  by 
having  the  time  for  trial  definitely  fixed  and  the  trouble  and  delay 
incident  to  further  disqualifications  avoided,  constituted  a  sufficient  eon- 
sideration  for  the  agreement. — Washoe  Copper  Co.  v.  Hickey,  363. 

Same — ^Disqualification — ^Waiver — ^Public  Policy. 

4.  A  waiver  of  the  right,  conferred  upon  the  parties  to  an  action  or 
proceeding,  by  subdivision  4,  section  6315,  Revised  Codes,  to  disqualify 
a  district  judge  by  the  filing  of  an  affidavit  of  the  character  mentioned 
therein,  held,  not  contrary  to  public  policy. — Washoe  Copper  Co.  v. 
Hickey,  363. 

Same — Affidavit  of  Disqualification — Effect  of  Filing — Probate  Proceedings. 

5.  Under  amended  section  6315,  Revised  Codes  (Laws  1909,  p.  161), 
the  filing  of  the  affidavit  mentioned  therein,  prior  to  the  day  set  for 
the  trial  of  an  action  or  the  hearing  of  a  motion  or  proceeding  (in- 
eluding  probate  proceedings),  ipso  facto  works  a  disqualification  of 
the  judge  against  whom  it  is  directed,  and  thereafter  he  has  no  power 
to  act  further  in  such  action  or  proceeding  than  to  arrange  his  calen- 
dar, to  regulate  the  order  of  business,  to  order  a  transfer  to  some  other 
eourt,  or  to  call  another  judge  to  preside  in  his  stead. — State  ez  rel. 
Goodman  v.  District  Court,  492. 

DIVORCE. 

See,  also.  Marriage. 

Decree  of  Foreign  Jurisdiction — Custody  of  Minor  Children — Conclusiveness. 
1.  A  decree  of  divorce  rendered  by  a  court  of  general  jurisdiction  in 
another  state,  awarding  the  custody  of  a  minor  child  to  the  wife,  with 
the  right  in  the  father,  however,  to  visit  it  at  all  times,  held  binding, 
under  the  full  faith  and  credit  clause  of  the  federal  Constitution,  upon 
the  courts  of  this  state  (to  which  the  child  was  removed  by  the  father 
soon  after  the  rendition  of  the  decree),  in  the  absence  of  allegation 
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and  proof  that  since  its  entry  the  wife  had  become  an  unfit  and  im- 
proper person  to  have  such  custody;  therefore,  allegations  marie  by  the 
father  in  his  return  on  habeas  corpus  by  the  mother  to  regain  custody, 
affecting  the  fitness  of  the  latter  at  the  time  the  decree  was  rendered 
were  properly  stricken ,  such  matters  being  concluded  by  the  decree. — 
State  ex  rel.  Nipp  v.  District  Court,  425. 

Custody  of  Minors — Right  of  Visitation — Removal  from  State — Jurisdiction. 

2.  The  provision  in  a  decree  of  divorce  which  gave  the  custody  of  the 
minor  son  of  the  parties  to  the  father,  and  that  of  the  daughter  to 
the  mother,  that  each  party*  should  at  all  times  have  the  right  to  visit 
the  child  awarded  to  the  other,  each  being  specially  enjoined  from 
putting  any  obstacle  or  hindrance  in  the  way  of  such  visitation,  im- 
pliedly prohibited  the  father  from  removing  the  minor  in  his  charge 
from  the  jurisdiction  of  the  court  whose  ward  he  then  was. — State  ex 
rel.  Nipp  v.  District  Court,  425. 

Same. 

3.  The  removal  of  a  minor  from  a  foreign  state  into  Montana,  by  a 
father  into  whose  custody  he  had  been  given  with  the  condition  that 
the  mother  should  have  the  right  to  visit  the  child  at  all  times,  did 
not  have  the  effect  of  depriving  the  court  which  rendered  the  decree 
of  divorce  of  jurisdiction  to  amend  it  so  as  to  enforce  the  right  thus 
accorded  to  the  mother. — State  ex  rel.  Nipp  v.  District  Court,  425. 

Same — Jurisdiction — ^Pleading. 

4.  In  pleading  a  decree  of  divorce  of  a  court  of  another  state,  juris- 
diction is  su£Sciently  averred  if  it  is  made  to  appear  that  the  court 
which  rendered  it  is  one  of  record  of  general  jurisdiction. — State  ex  rel. 
Nipp  V.  District  Court,  425. 

Absolute  Divorce  Bars  Dower. 

5.  A  decree  of  divorce,  absolute  on  its  face  and  duly  entered  by  a 
court  of  competent  jurisdiction,  bars  the  subsequent  assertion  of  duwer. 
O'MaUey  v.  O'Malley,  549. 

DOWEB. 

Belease— Antenuptial  Contracts — Validity. 

1.  Held,  that  the  methods  enumerated  in  sections  3708,  3714,  3716 
and  3719,  Revised  Codes,  in  which  a  widow's  right  to  dower  may  be 
relinquished,  are  not  exclusive,  but  that  an  antenuptial  contract  releas- 
ing her  dower  interest  in  her  intended  husband's  property  is  binding 
upon  her  as  widow,  provided  it  is  free  from  fraud  or  misrepresentation, 
reasonable  in  its  provisions,  and  entered  into  by  both  parties  in  good 
faith. — Hannon  v.  Hannon,  253. 

Absolute  Divorce  Bars  Dower. 

2.  A  decree  of  divorce,  absolute  on  its  face  and  duly  entered  by  a 
court  of  competent  jurisdiction,  bars  the  subsequent  assertion  of  dower. 
O'Malley  v.  O'MaUey,  549. 

DRAINS. 

Duty  of  owner  of  marshy  lands  in  reclaiming  them, — see  Water  and  Water 
Bights,  4. 

ELECTIONS. 
See,  also.  Counties,  1-11. 

Invalidity — Showing  Necessary. 

1.  After  an  election  has  been  held,  it  may  not  be  challenged  unless 
it  can  be  shown  that  a  different  result  would  have  been  reached  but  for 
the  conditions  of  whch  complaint  is  made. — Potter  v.  Furnish^  391. 
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Different  Besiilt — Insufficient  Showing. 

2.  Eeld,  r   'ier  the  rule  declared  in  paragraph  1  above,  that  where 
,        the  agreed  statement  upon  which  was  submitted  the  question  of  the 

alleged  invalidity  of  a  special  county  election  (in  February,  13^2), 
attacked  on  the  ground  that  section  33,  Chapter  113,  Laws  of  1911, 
requiring  at  such  election  the  use  of  the  registration  books  used  at  the 
last  preceding  general  election  (in  November,  1910),  was  unconstitu- 
tional, in  that  their  use  denied  to  persons  who  had  since  said  general 
election  become  qualified  electors  and  to  women  otherwise  qualified  the 
right  to  participate  in  such  election,  failed  to  disclose  that  the  number 
of  such  persons  was  sufficient  to  change  the  result  of  the  election,  judg- 
ment in  favor  of  defendant  county  was  proper. — Potter  v.  Furnish,  391. 

Validity — ^Who  may  not  Question.  # 

3.  Plaintiff,  who  did  not  claim  to  have  himself  been  one  of  those 
who  had  been  denied  the  right  to  vote  at  a  special  election,  through 
the  operation  of  an  alleged  unconstitutional  statute,  was  not  injured 
thereby,  and  therefore  not  in  a  position  to  call  in  question  the  validity 
of  the  statute. — Potter  v.  Furnish,  391. 

ELECTRICITY. 
Bee  Personal  Injuries,  26. 

EMPLOYER'S  LIABILITY  ACT  (FEDERAL). 
See  Personal  Injuries,  22-24. 

EQUITY. 
Effect  of  agreed  statement, — see  Agreed  Statement. 
Conclusiveness  of  findings, — see  Findings,  I. 
Error  in  selection  of  jury  harmless, — see  Findings,  4. 
Error  in  submitting  issues, — see  Appeal  and  Error,  11. 
Specific  performance, — see  Contracts,  3-5. 

ESTATES.      * 
See  Homesteads,  1,  2. 

ESTOPPEL. 
See,  also.  Counties,  17,  18;   Pleading  and  Practice,  20. 

In  Pais — Who  may  Invoke  Doctrine. 

1.  To  make  the  doctrine  of  estoppel  in  pais  applicable,  the  party  in- 
voking it  must  show  that  he  was  misled  to  his  prejudice  by  the  conduct 
of  which  he  complains. — Yellowstone  County  v.  First  T.  &  S.  Bank,  439. 

EVIDENCE. 
Order  of  Proof — Discretion. 

1.  The  order  of  proof  is  a  matter  within  the  sound  legal  discretion 
of  the  trial  court. — State  v.  Hill,  24. 

Criminal  Law — Other  Crimes — Admissibility. 

2.  Evidence  of  similar  crimes  as  the  one  for  which  defendant  is  on 
trial,  committed  at  about  the  same  time,  if  calculated  to  identify  the 
perpetrator  of  the  particular  offense  charged,  or  to  show  the  intent 
with  which  it  was  committed,  or  that  it  was  part  of  a  system  or  chain 
of  similar  crimes,  is  admissible. — State  v.  Hill,  24. 

Objections  Necessary  for  Review. 

B.  Testimony  received  without  objection  may  not  be  complained  of  on 
appeal. — State  t.  Hill,  24. 
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Befusal  to  Strike — When  not  Error. 

4.  Error  held  not  to  have  been  committed  in  refneine  to  strike  an 
answer  of  a  witness;  though  not  as  clear  as  it  should  have  been,  the 
eourt,  having  seen  and  heard  the  witness  on  the  stand,  was  best  able 
to  judge  what  disposition  should  be  made  of  the  motion. — State  t. 
Hill,  24. 

Burglary — Exhibits — Admissibility. 

5.  In  view  of  the  fact  that  a  chisel  was  found  at  the  house  alleged 
to  have  been  burglarized,  which  fitted  the  indentations  and  marks  about 
the  windows  of  other  residences  entered,  that  the  shoes  of  one  of  de- 
fendants fitted  perfectly  tracks  under  a  window  of  one  of  such  resi- 
dences, and  other  similar  circumstances,  evidence  concerning  the  manner 
in  which  such  other  housA  were  entered  was  proper. — State  v.  Hill,  24. 

Same. 

6.  The  shoes  belonging  to  one  of  defendants,  the  heels  of  which  had 
been  mutilated  by  him  while  in  custody,  having  been  sufficiently  iden- 
tified, were  properly  admitted  in  evidence,  as  were  also  certain  keys 
found  on  him  which  fitted  the  side  door  of  the  residence  alleged  to 
have  been  burglarized. — State  v.  Hill,  24. 

Same — Gross-examination — Propriety. 

7.  A  question  asked  one  of  defendants  whether  he  and  his  codefend- 
ant  were  pretty  well  acquainted  with  each  other's  finances  held  proper 
on  cross-examination. — State  v.  Hill,  24. 

Criminal  Law — Sufficiency  of  Evidence— Question  for  Jury. 

8.  The  weight  and  sufficiency  of  the  evidence  in  a  criminal  prosecution 
is  a  question  for  the  jury. — State  v.  Morrison,  84. 

Conditional  or  Absolute  Sale — Evidence — Admissibility. 

9.  Evidence,  in  an  action  for  the  contract  price  of  fence  posts,  that 
defendant  used  some  of  them  was  admissible  in  support  of  plaintiff's 
version  that  their  sale  was  absolute,  and  not,  as  contended  by  defend- 
ant, conditional. — Mattison  v.  Connerly,  103. 

Documentary — Admissibility. 

10.  Plaintiff's  offered  evidence  in  the  shape  of  certified  copies  of  the 
certificate  of  incorporation  of  a  company  organized  by  one  of  his 
agents,  together  with  the  minutes  of  the  stockholders'  and  directors' 
meetings,  etc.,  all  having  a  tendency  to  prove  that  the  company  was 
organized  for  the  purpose  of  buying  and  did  buy,  property,  commis- 
sions for  selling  which  plaintiff  broker  was  seeking  to  recover,  and 
thus  to  show  that  a  purchaser  was  secured  through  his  agency,  held 
improperly  excluded. — Shober  v.  Blackford,  194. 

Opinion  Evidence — Admissibility. 

11.  The  statement  of  a  witness,  after  testifying  that  he  had  been 
working  with  sheep  in  various  capacities  for  ten  or  twelve  years;  that 
he  was  acquainted  with  plaintiff's  lands,  damages  for  the  depasturing 
of  which  were  sought  from  defendant;  that  he  was  able  l^  reason 
of  his  experience  to  state  the  value  of  lands  for  herding  sheep  thereon; 
that  it  required  a  certain  number  of  acres  to  support  a  single  sheep, 
etc,,  that  in  his  opinion  the  reasonable  value  of  the  feed  which  he 
had  seen  upon  the  lands  in  question  during  the  fall  of  a  certain  year 
and  the  following  spring  amounted  to  a  specific  sum,  held  properly 
admitted  in  evidence,  his  knowledge  and  experience  having  qualified 
him  to  answer. — Herrin  v.  Sieben,  226. 

Declarations  of  Deceased  Persons — Character  of  Evidence. 

12.  Statements  as  to  declarations  or  admissions  made  by  another  art 
the  weakest  and  least  satisfactory  character  of  evidence  in  persuasive 
value,  and  should  be  receivfid  with  great  caution* — Escallier  t.  Great 
Northern  By.  Co.,  238. 
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Scintilla  of  Evidence — Insufficiency. 

13.  To  justify  the  submission  of  a  cause  to  a  jury  there  must  be 
substantial  evidence  in  support  of  plaintiff's  claim — a  mere  scintilla  is 
insufficient. — Escallier  v.  Great  Northern  By.  Co.,  238. 

Promissory   Notes — Oral   Testimony   Varying   Terms  Inadmissible — Curing 
Error. 

14.  Where  defendants  in  an  action  on  a  promissory  note  did  not 
rely  upon  a  mistake  or  imperfection  in  the  instrument  or  upon  any 
illegality  or  fraud,  admission  in  evidence  of  a  conversation  between 
the  maker  and  payee,  had  prior  to  its  execution,  to  the  effect  that  the 
former  should  be  liable  for  only  one-half  the  face  of  the  note,  held, 
error,  which  was  cured,  however,  by  refusal  of  court  to  give  certain 
instruction. — Ford  v.  Drake,  314. 

Orand  Larceny — Livestock — Res  Gestae, 

15.  Evidence  that  a  saddle,  belonging  to  the  complaining  witness  in 
the  prosecution  for  the  larceny  of  a  horse,  and  taken  at  the  same  time 
the  animal  was  stolen,  had  been  bought  from  defendant  with  the  horse 
was  admissible  as  a  part  of  the  res  gestae, — State  v.  Willette,  326. 

Same — Impeaching  One's  Own  Witness — ^When  Permissible. 

16.  TJnder  section  8022,  Revised  Codes,  the  state  may,  where  circum- 
stances arising  in  the  course  of  a  trial  of  a  criminal  cause  require  it 
in  order  to  protect  its  rights,  as  where  one  of  its  witnesses  and  the 
defendant  are  shown  to  have  been  on  terms  of  friendly  intimacy,  etc, 
propound  to  such  witness  questions  of  an  impeaching  character. — State 
V.  Willette,  326. 

Same — Declarations — Admissibility. 

17.  Testimony  of  the  sheriff  that  while  on  his  way  to  the  county  jail 
with  defendant  under  arrest  the  latter  stated  that  he  would  "get  even 

with  the  s o b s,"  held  competent  to  go  to  the  jury  for 

their  determination,  whether  the  statement  implied  a  sense  of  resent- 
ment for  what  was  deemed  by  him  to  be  an-  unwarranted  arrest,  or  a 
consciousness  of  guilt.-^State  v.  Willette,  326. 

Same — Burden  of  Proof.  .^ 

18.  Mere  possession  of  personal  property  by  a  defendant  soon  after 
it  has  been  stolen  is  not  sufficient  in  itself  to  justify  his  conviction  of 
larceny;  if,  however,  such  possession  is  supplemented  by  circumstances 
which,  left  unexplained,  tend  to  show  that  it  is  felonious,  the  burden 
is  cast  upon  him  to  adduce  evidence  to  rebut  the  prima  facie  case  thus 
made  out  against  him. — State  v.  Willette,  326. 

Same — Possession  of  Stolen  Property — ^Explanatory  Testimony — Sufficiency 
— Jury  Question. 

19.  After  a  prima  facie  case  of  guilt  in  a  prosecution  for  grand  lar- 
ceny was  made,  the  mere  fact  that  the  testimony  introduced  by  defend- 
ant explanatory  of  his  possession  of  the  stolen  property  was  unim- 
peached  did  not  alone  entitle  him  to  an  acquittal,  where  such  evidence, 
though  not  directly  impeached,  was  inherently  improbable  when  exam- 
ined in  the  light  of  other  facts  and  circumstances  appearing  in  the 
trial;  the  credibility  of  such  explanatory  testimony  was  for  the  jury's 
determination. — State  v.  Willette,  326. 

Same — Felonious  "Taking" — Evidence — Sufficiency. 

20.  Defendant  traded  two  horses  to  K.,  who,  however,  left  them  on 
the  range  instead  of  taking  them  to  his  home.  Subsequently  the  former 
sold  them  to  Q.  and  assisted  the  latter  in  "getting  them  in"  from  the 
range,  whereupon  Q.  took  possession  of  them.  Evidence  held  sufficient 
to  show  a  "taking"  on  the  part  of  defendant. — State  t.  Booth,  334. 
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Same — Judicial  Notice — Location  of  Towds — ^Boundary  Lines. 

21.  The  court  takes  judicial  notice  of  the  location  of  towns  within  the 
state  with  reference  to  their  distance  from  its  boundary  lines. — State 
V.  Booth,  334. 

Same — Venue — Evidence — Sufficiency. 

22.  Evidence  held  sufficient  to  show  that  the  larceny  of  two  range 
horses  was  committed  in  the  county  (bounded  on  one  side  by  Canada 
and  on  another  by  North  Dakota)  in  which  defendant  was  placed  on 
trial.— State  v.  Booth,  334. 

Exclusion — Curing  Error. 

23.  Alleged  error  in  refusing  to  allow  defendant  to  answer  a  ques- 
tion was  cured  by  the  reception  of  evidence  of  another  witness  covering 
the  same  subject. — State  v.  Booth,  334. 

Attorneys — Privileged  Communications. 

24.  Under  the  rule  that  communications  made  to  an  attorney  while 
acting  for  both  parties  do  not  fall  within  the  prohibition  of  section 
7892,  Revised  Codes,  relative  to  privileged  communications,  when  a 
controversy  arises  as  to  the  matter  about  which  he  has  thus  been  the 
common  adviser,  a  statement  by  an  attorney  as  to  what  transpired 
between  plaintiff  and  defendant  touching  a  settlement  of  their  partner- 
ship affairs  while  he  was  acting  as  attorney  for  the  firm,  was  properly 
admitted. — Lenahan  v.  Casey,  367. 

Same — Attorneys — Privileged  Communications — Inapplicability  of  Rule. 

25.  The  purpose  of  the  rule  making  communications  by  a  client  to  his 
attorney  privileged  being  to  enable  the  former  to  make  confidential 
disclosures  to  the  latter,  without  fear  of  publication,  it  has  no  appli- 
eation  where  no  such  disclosures  have  been  made;  therefore  testimony 
of  an  attorney  that  though  he  had  consulted  with  defendant  relative 
to  a  receivership  proceeding  arising  out  of  the  affairs  of  a  partner- 
ship, a  suit  for  the  dissolution  of  which  was  then  on  trial,  his  client 
had  never  informed  him  that  he  had  purchased  plaintiff's  interest  in 
the  firm  as  he  then  claimed,  was  properly  admitted. — Lenahan  v.  Casey, 
367. 

Declarations — Admissibility. 

26.  Where  defendant  in  a  suit  to  dissolve  a  partnership  had  testified 
that  certain  notes  given  by  him  to  plaintiff  were  in  payment  of  the 
latter's  interest  in  the  concern,  a  stipulation,  made  subsequent  to  their 
execution  and  after  the  controversy  between  the  parties  had  arisen, 
which  specifically  recognized  the  existence  of  the  partnership,  was 
properly  admitted  as  showing  a  declaration  on  defendant's  part  directly 
contrary  to  his  testimony. — ^Lenahan  v.  Casey,  367. 

Admissions — Offer  of  Compromise. 

27.  The  statement  of  a  fact,  the  existence  of  which  was  not  essential 
to  an  alleged  compromise,  was  not  a  concession  made  in  order  to  effect 
it,  and  does  not  fall  within  the  rule  of  section  8040,  Revised  Codes,  that 
"an  offer  of  a  compromise  is  not  an  admission  that  anything  is  due." 
Lenahan  v.  Casey,  367. 

Personal  Injuries — Bes  Gestae — Admissibility. 

28.  Evidence  showing  how  many  people  were  in  the  street-car,  the 
derailment  of  which  caused  plaintiff's  injuries,  and  where  they  were 
sitting  or  standing,  was  properly  admitted  as  part  of  the  re*  gestae. — 
Emerson  v.  Butte  Electric  Ry.  Co.,  454. 

Same — Hypothetical  Question — Physicians — Reading  from  Medical  Work. 

29.  Held,  that  the  trial  court  did  not  abuse  its  discretion  in  permit- 
ting counsel  for  plaintiff  to  read  to  a  physician,  on  cross-examination, 
an  excerpt  from  a  medical  work,  and  asking  lum  whether  he  agreed 
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T^ith  the  statement  therein  made. — Emerson  t.  Butte  Electric  R7.  Co., 
454. 

Same — Negligence — Weight  of  Evidence  for  Jury. 

30.  The  weight  of  the  evrdence  whether  defendants  were  negligent 
was  for  the  jury  to  determine;  thej  are  not  obliged  to  eredit  eyidenee, 
even  though  uncontradicted,  or  give  it  the  weight  contended  for  by 
counsel. — Emerson  v.  Butte  Electric  By.  Co.,  454. 

Verdict — Conjecture  and  Speculation — Reversal  of  Judgment. 

31.  To  justify  a  jury  to  render  a  verdict  in  an  action  for  damages, 
competent  evidence  of  all  facts  necessary  to  a  recovery  upon  wMch 
they  can  base  a  reasonably  reliable  conclusion  must  be  produced;  a 
verdict  founded  upon  facts  not  before  them  in  the  evidence  or  mero 
conjecture  cannot  stand. — Gleason  y.  Missouri  R.  P.  Co.,  395;  Raas  y. 
Sharp,  474. 

Agricultural  Lands  Platted  for  Town  Lots — Market  Value. 

32.  In  arriving  at  the  market  value  of  lands  by  contract  made  the 
basis  for  calculating  the  compensation  of  an  attorney  for  services  ren- 
dered in  connection  with  the  acquisition  of  title  thereto,  evidence  of 
the  value  of  a  portion  of  such  lands  which  had  been  platted  and  made 
an  addition  to  a  city,  the  corporate  limits  of  which  they  adjoined,  was 
properly  admitted. — Myers  v.  Bender,  497. 

Admission  Without  Objection — Review. 

33.  The  admissibility  of  evidence  introduced  without  objection  may 
not  be  called  in  question  on  appeal. — Myers  v.  Bender,  497. 

Oral — Interpretation  of  Instruments. 

34.  Oral  evidence  which  tends  to  place  the  trial  court  in  the  position 
of  the  parties  to  a  written  contract,  the  language  of  which  it  is  called 
upon  to  interpret,  is  not  objectionable  as  varying  the  terms  of  the 
writing. — ^Rairden  y.  Hedrick,  510. 

Pf  Waiver,  Though  not  Pleaded— Admitted  Without  Objection— Effect. 

35.  Where  evidence  of  a  waiver  of  a  defect  in  the  performance  of  a 
contract  was  admitted  without  objection,  though  not  pleaded,  it  will 
be  given  the  same  consideration  as  though  warranted  by  the  pleading 
of  the  party  offering  the  evidence. — ^Lackman  y.  Simpson,  518. 

Payment — Failure  to  Plead — Evidence — Availability  to   Defendant. 

36.  Where  the  fact  of  payment  was  disclosed  in  the  evidence,  though 
not  pleaded  by  the  defendants  in  an  action  to  recover  under  an  assign- 
ment, the  defense  was  as  available  to  them  as  if  it  had  been  specially 
pleaded. — Penwell  y.  Flickinger,  526. 

Judicial  Notice — Statutes  of  Other  States. 

37.  The  courts  of  this  state  do  not  take  judicial  notice  of  the  statutes 
of  a  sister  state;  they  must  be  pleaded  and  proved  as  facts  in  the 
case,  to  such  effect  that  it  may  be  readily  seen  that  under  them  a 
cause  of  action  exists. — Ridpath  y.  Heller,  586. 

Unwritten  and  Written  Laws  of  Sister  States. 

38.  Where  the  unwritten  law  of  a  sister  state  is  to  be  proved,  resort 
may  be  had  to  the  published  reports  of  the  decisions  of  its  courts,  or 
to  oral  testimony  of  witnesses  skilled  in  the  subject  (Rev.  Codes,  see. 
7908) ;  proof  of  the  written  law  of  another  state  must  be  made  in 
compliance  with  the  methods  prescribed  in  sections  7906  and  7907. — 
Ridpath  v.  Heller,  586. 

Railroads — Destruction  of  Crops  by  Fire — Damages. 

39.  For  the  purpose  of  showing  the  extent  and  character  of  plaintiff's 
injury  in  an  action  against  a  railroad  company  for  damages  occasioned 
by  defendant's  careless  operation  of  one  of  its  locomotives  whereby 
the  grass  and  vegetation  on  his  land  were  set  afire,  evidence  that  the 
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grass  roots  were  damnge^l,  that  it  required  two  or  three  years  for  tbe 
sod  of  a  meadow  to  recover  from  the  effects  of  the  fire,  etc.,  was 
properly  admitted,  conceding  the  measure  of  damages  for  such  injury 
to  be  the  diminished  value  of  the  realty  because  of  the  fire. — Marroa 
y.  Great  Northern  By.  Co.,  593. 

Same — Crop  Having  Separate  Value — Measure  of  Damages. 

40.  There  having  been  a  crop  of  grass  on  plaintiff's  land  at  the  time 
of  the  fire  alleged  to  have  been  caused  by  defendant's  negligence^ 
which  had  a  separate  and  independent  vsdue  of  its  own,  he  was  prop- 
erly permitted  to  testify  as  to  such  value,  the  measure  of  recovery  in 
such  case  being  the  value  of  the  thing  thus  destroyed,  and  not  the  differ- 
ence in  the  value  of  the  land  before  and  after  the  fire. — ^Marron  ▼• 
Great  Northern  By.  Co.,  593. 

Preliminary  Questions — Nonprejudicial  Error. 

41.  Alleged  error  in  the  admission  of  answers  to  questions  asked 
expert  witnesses,  preliminary  in  character,  and  each  of  which  could 
have  been  answered  yes  or  no,  could  not  have  wrought  prejudice  to 
appellant. — Marron  v.  Great  Northern  By.  Co.,  593. 

Witness  Befreshing  Memory — Admissibility — ^Prerequisites. 

42.  Before  a  witness  who  has  not  any  independent  recollection  of  a 
fact  about  which  he  is  interrogated,  can  be  permitted  to  testify  under 
section  8020,  Bevised  Codes,  after  refreshing  his  memory  from  a 
writing,  or  give  his  testimony  directly  from  it,  he  must  qualify  by 
showing  that  the  entry  was  made  by  himself  or  under  his  direction  at 
the  time  the  fact  occurred  or  while  it  was  fresh  in  his  memory,  and 
that  he  knew  at  the  time  it  was  made  that  it  correctly  stated  the  fact. 
Marron  v.  Great  Northern  By.  Co.,  593. 

Befreshing  Memory — Writings — Inadmissibility. 

43.  Held,  that  a  memorandum  made  by  a  witness  who  could  not 
qualify  under  the  provisions  of  section  8020,  Bevised  Codes,  and  was 
therefore  unable  to  testify  by  its  aid  or  directly  from  it,  was  itselt 
inadmissible. — Marron  v.  Great  Northern  By.  Co.,  593. 

Bailroads — Destruction  of  Crops  by  Fire — Sufficiency  of  Evidence. 

44.  Evidence  examined  and  held  sufficient  to  warrant  the  inference 
that  sparks  from  defendant  company's  locomotives  caused  the  destrue- 
tion  of  plaintiff's  crops  by  fire. — Marron  v.  Great  Northern  By.  Co., 
593. 

EXCEPTIONS. 
See  Objections  and  Exceptions. 

EXECUTOBS  AND  ADMINI8TBAT0BS. 
See  Probate  Proceedings. 

EXHIBITa 
Admissibility^— iee  Evidence,  5,  6. 

EXPEBT  AND  OPINION  WITNESSEa 
See  Evidence,  11,  29. 

FEBBIES. 
See  Counties,  2,  9,  10* 

FINDINGS. 
Equity — Conclusiveness. 

1.  Unless  the  appellant  in  an  equity  case  can  show  that  the  evidence 
preponderates  against  the  findings  attacked  on  the  ground  of  insufii* 
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eiency  of  tlie  evidence  to  support  them,  they  will  be  accepted  as  eon- 
elusive. — Winslow  v.  Dundom,  71;  O'Malley  v.  O'Malley,  549. 

Beferees — Conelusiveness. 

2.  The  rule  that  the  supreme  court  will  not  interfere  with  findings 
of  the  distriet  eourt  based  upon  conflicting  evidence  applies  in  the  ease 
of  findings  made  by  a  referee  appointed  to  take  the  testimony  in  a 
disbarment  proceeding  and  make  and  report  findings  of  fact  and  con- 
elusions  of  law. — In  re  Byan,  289. 

Agreed  Statement — Effect. 

3.  An  agreed  statement  constitutes  the  findings  of  fact  in  an  equity 
case. — ^Tellowstone  County  v.  First  T.  &  8.  Bank,  439. 

Equity — Findings     Advisory — Selection  of  Jury — Error  in  Selection  Harm- 
less. 

4.  Since  in  an  equity  case  the  findings  of  the  jury  are  advisory  merely, 
any  error  committed  in  its  selection  is  harmless. — O'Malley  v.  O'Malley, 
549. 

FIXTUBES. 

Fence  Posts — Intention  of  Parties. 

1.  One  of  the  elements  entering  into  a  determination  of  the  question 
whether  fence  posts  when  set  in  the  ground  became  a  part  of  the 
realty  or  remained  personalty,  was  the  intention  of  the  party  putting 
them  in  place. — Mattison  v.  Gonnerly,  103. 

GBAND  LABCENY. 
See   Criminal  Law. 

HABEAS  COBPUS. 
See,  also.  Criminal  Law,  10;  Supervisory  Control,  1. 

Questions  Beviewable. 

1.  The  writ  of  habeas  corpus  is  not  supervisory  in  its  nature,  and  may 
not  be  made  to  serve  the  purpose  of  a  writ  of  error  or  of  an  appeal.^- 
In  re  Jones,  122. 

HABMLESS  EBBOB. 

Appellant  in  criminal  prosecution  must  show  prejudice, — see  Criminal  Law, 
26. 

Change  of  theory  of  case, — see  Pleading  and  Practice,  10. 

Conflicting  instructions, — see  Instructions,  5. 

In  selection  of  jury  in  equity  case, — see  Jury,  2. 

Modification  of  instruction, — see  Personal  Injuries,  14;  Instructions,  4. 

Befusal  of  instructions, — see  Instructions,  10. 

Submission  of  matter  m  instruction  advantageous  to  appellant, — see  Promis- 
sory Notes,  4. 

HIGHWAYS. 

See,  also,  Ways. 

Power  of  counties  to  establish, — see  Counties,  10. 

HOMESTEADS. 
Life  Estate — AlieDation. 

1.  A  homestead  set  apart  for  the  use  of  a  surviving  wife  constitutes 
a  life  estate  which  may  be  alienated. — Kerlee  v.  Smith,  19. 

Same. 

2.  The  right  given  by  section  4518,  Bevised  Codes,  to  the  owner  of  a 
life  estate  to  use  the  land  in  the  same  manner  as  the  owner  of  a  fee 
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simple,  includes  the  right  of  alienation,  which  is  one  of  the  rights 
inherent  in  the  ownership  of  the  fee. — Kerlee  v.  Smith,  19. 

Alienation — Abandonment. 

3.  In  the  absence  of  legislation  to  that  effect,  alienation  of  a  home- 
stead granted  to  a  surviving  wife  does  not  constitute  an  abandoBinent 
of  it. — Kerlee  v.  Smith,  19. 

HUSBAND   AND   WIFE. 
See   Dower;    Divorce. 

HYPOTHETICAL  QUESTIONS. 
See  Evidence,  29. 

IDEM   SONANS. 
See  Criminal  Law,  18. 

INDEBTEDNESS, 
lasuanee  of  bonds,— see  Counties,  1-11;  Cities  and  Towns,  16. 

INDIANS. 
Allotment  of  Indian  lands — ^Jurisdiction  over  allottees, — see  Jurisdiction,  1. 

INFANTS. 
Custody  of, — see  Divorce,  1-3. 


INFORMATION. 
Sufficiency, — see  Criminal  Law. 

INJUNCTION. 

Interlocutory  Injunction — Discretion — When  Granting  Improper. 

1.  The  granting  or  refusing  of  an  interlocutory  injunction  is  lodged 
in  the  discretion  of  the  district  court;  such  discretion  must,  however, 
be  exercised  according  to  correct  principles  of  law  and  evidence  in  a 
case  properly  presented,  and  where  the  grounds  upon  which  the  applica- 
tion is  based  are  not  satisfactorily  shown  to  exist,  the  court  has  no 
power  to  put  the  adverse  party  under  restraint. — Bea  Bros.  Sheep  Co. 
V.  Budi,  149. 

Same — Evidence. 

2.  To  entitle  plaintiff  to  an  injunction  pendente  lite,  it  is  not  neces- 
sary that  a  case  be  made  which  would  entitle  him  to  relief  at  all 
events  on  final  hearing;  if  a  prima  facie  case  is  made  out,  or  if  it  is 
left  doubtful  whether  or  not  plaintiff  will  suffer  irreparable  injury 
before  his  rights  can  be  determintfd,  the  court  ought  to  incline  to  issue 
the  injunction  and  preserve  the  BtaUis  quo. — Bea  Bros.  Sheep  Co.  t. 
Budi,  149. 

Same — Evidence — Insufficiency. 

3.  In  an  action  for  damages,  plaintiff  complained  of  repeated  tres- 
passes by  defendant  upon  his  grazing  lands  and  that  they  had  threatened 
to  continue  them,  with  the  result  that  pending  the  action  he  would  be 
deprived  of  their  use  and  that  the  injury  thus  suffered  was  incapable 
of  adequate  compensation  in  damages,  and  therefore  asked  for  injunc- 
tive relief.  Defendant's  answer  put  in  issue  all  the  allegations  of 
wrongdoing  at  any  time  in  the  past  as  well  as  any  being  done  or 
threatened  at  the  time  the  action  was  commenced.     The  court  granted 
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an  injunction  after  a  hearing.  Exclusive  of  plaintiff's  evidence  of 
title,  there  was  no  evidence  in  support  of  his  allegations  before  the 
court  when  it  granted  the  restraining  order.  Held,  error,  there  not 
being  anything  before  it  to  put  its  discretionary  power  in  motion. — 
Rea  Bros.  Sheep  Co.  v.  Rudi,  149. 

Trespass — Way  of  Necessity — Procedure. 

4.  Heldf  that  the  granting  of  a  perpetual  injunction  which  by  pro- 
hibiting defendants  from  driving  their  sheep  over  any  portion  of 
plaintiff's  lands,  surrounding  unappropriated  government  sections,  de- 
nied the  former  access  to  the  public  domain  for  grazing  purposes,  was 
error;  held,  further,  the  court  should  have  required  plaintiff  to  select 
and  tender  to  defendants  ways  for  their  use,  and  in  case  of  refusal, 
permitted  defendants  to  select  such  ways;  in  case  of  failure  on  their 
part  to  act,  it  should  have  heard  evidence  and  located  and  defined  the 
ways,  having  due  regard  to  the  necessities  of  the  case,  and  thereupon 
issued  an  injunction  limiting  the  rights  of  defendants  according  to  the 
determination  thus  made. — Herrin  v.  Sieben,  226. 

INSTRUCTIONS. 
See,  also,  Personal  Injuries,  6,  15,  20,  29,  30,  31,  45. 

Review — Prerequisites. 

1.  Where  no  objections  were  made  to  the  instructions  in  the  trial 
court  at  their  settlement,  the  supreme  court  cannot,  under  section  9271, 
Revised  Codes,  examine  them  on  appeal. — State  v.  Hill,  24. 

Contributory  Negligence — Proper  Refusal. 

2.  Where  the  evidence  in  a  personal  injury  action  did  not  justify  an 
inference  of  contributory  negligence,  an  instruction  relating  thereto 
was  properly  refused. — McCabe  v.  City  of  Butte,  65. 

Same. 

3.  An  instruction  that,  though  the  defendant  had  been  shown  to  havo 
been  guilty  of  negligence,  the  plaintiff  could  not  recover  if,  but  for  her 
want  of  ordinary  care,  the  injury  would  not  have  occurred,  was  correct 
and  sufScient  for  all  practical  purposes;  therefore,  the  refusal  of  one 
that  "no  extraordinary  care  was  required  of  plaintiff,  but  if  there  was 
the  slightest  want  of  ordinary  care  on  her  part  and  such  contributed 
directly  to  her  injury,  she  cannot  recover,"  was  not  error. — McCabe  ▼. 
City  of  Butte,  65. 

Railroads — Trespassers — Duty  of  Engineer— Immaterial  Modification. 

4.  Heldf  that  the  modification  of  an  instruction  offered  by  defendants 
in  a  personal  injury  action,  by  eliminating  the  word  "actually"  in  a 
sentence  which  declared  that  the  duty  of  defendant  locomotive  enginpor 
to  make  all  reasonable  efforts  to  avoid  striking  the  person  injured  while 
walking  on  or  near  a  railway  track,  did  not  arise  until  defendant  had 
actually  discovered  the  former  in  a  position  of  peril,  was  immaterial, 
the  modification  neither  adding  to  nor  taking  away  anything  from  the 
instruction. — Haddox  v.  Northern  Pac.  Ry.  Co.,  185. 

Conflicting  Instructions — When  Harmless  Error. 

5.  A  conflict  between  two  instructions  is  insufficient  to  work  a  reversal 
of  the  judgment,  where  one  correctly  states  the  law,  and  the  other, 
though  erroneous,  is  in  appellant's  favor. — Killeen  v.  Barnes- King  Dev. 
Co.,  212. 

Containing  Proper  and  Improper  Matter — Refusal  Proper. 

6.  The  district  court  may  refuse  to  give  an  offered  instruction  which 
contains  matter  proper  for  submission  to  the  jury  and  also  matter 
which  ought  not  to  be  submitted,  it  not  being  its  duty  to  separate 
the  proper  from  the  improper  portions  and  give  it  aa  thus  corrected. — 
Ford  y.  Drake,  314. 
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Law  of  Case — Duty  of  Jury. 

7.  The  court's  instructions  constitute  the  law  of  the  cn«e,  and  are 
binding  upon  the  jury. — Gleason  v.  Missouri  R.  R.  Co.,  395. 

Offered  Instructions — Proper  Refusal. 

8.  There  is  no  error  i'l  the  refusal  of  offered  instructions  efficiently 
covered  by  those  given. — Vasby  v.  United  States  Gypsum  Co.,  411. 

Errors — Objections  and   Exceptions — Bill  of  Exceptions — ^Review. 

9.  Under  section  9271,  Revised  Codes,  mandatory  in  character,  speci- 
fications of  error  relating  to  instructions  cannot  be  considered  on  ap- 
peal unless  the  record  shows  that  the  alleged  errors  were  specifically 
pointed  out  at  the  settlement  of  the  instructions,  and  the  exceptions 
incorporated  in  a  bill  of  exceptions  settled  as  provided  by  law. — State 
V.  Thomas,  468. 

Refusal — Harmless  Error. 

10.  The  refusal  of  an  instruction  upon  a  matter  decided  by  the  jury 
in  appellant's  favor,  if  error,  was  harmless. — Rairden  v.  Hedrick,  510. 

Insufficient  Instruction — Duty  of  Appellant. 

11.  In  the  absence  of  a  request  for  an  instruction  more  specific  than 
one  given,  appellant  cannot  complain  of  the  latter. — HoUenback  ▼. 
Stone  &  Webster  E.  Corp.,  559. 

On  Matter  not  in  Issue — Proper  Refusal. 

12.  An  offered  instruction  upon  a  matter  not  in  issue  was  properly 
refused. — Marron  v.  Great  Northern  Ry.  Co.,  593. 

INTOXICATING  LIQUORS. 

Refusal  of  License — Appeal. 

1.  Under  section  3  of  Chapter  92,  Laws  of  1911,  an  appeal  to  the 
district  court  does  not  lie  from  the  order  of  a  board  of  county  com- 
missioners refusing  a  retail  liquor  license,  where  not  any  protest  to  its 
issuance  haa  been  filed;  under  such  circumstances,  the  action  of  the 
board,  whether  it  grants  or  refuses  the  application,  is  final. — In  re 
Searles,  322. 

License — Absence  of  Protest — Duty  of  Board  of  County  Commissioners. 

2.  Quaere:  Where  no  protest  is  made  against  the  issuance  of  a  retail 
liquor  license,  must  the  board  of  county  commissioners,  under  the  pro- 
visions of  Chapter  92,  Laws  of  1911,  issue  it,  or  may  it  in  its  discre- 
tion refuse  itf — In  re  Searles,  322. 

ISSUES. 
Determination  of  What  Date. 

1.  In  the  absence  of  supplemental  pleadings,  all  issues  must  be  de- 
termined as  of  the  date  of  the  commencement  of  the  action. — Rairden 
V.  Hedrick,  510. 

JOINDER. 

Of  parties  defendant  in  personal  injury  action  by  servant, — see  Personal 
Injuries,  34. 

JUDGMENTS. 
Of  foreign  jurisdictions,  conclusiveness, — see  Divorce,  I. 

Burglary — Sufficiency. 

1.  Held,  that  a  judgment  which  recited  that  defendant  was  informed 
by  the  court  of  the  nature  of  the  information  found  against  him  for 
the  crime  of  burglary  committed  on  a  certain  day  was  sufficient  as 
against  the  objection  that  it  did  not  recite  that  defendant  was  con- 
victed of  burglary  in  the  first  degree. — ^State  v.  Hill,  24. 
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By  Default — Failure  to  Enter — BismisBal  of  Action — Mandamus. 

2.  It  ig  only  after  verdict,  or  final  submission  equivalent  thereto,  that 
a  cause  may  be  dismissed  for  failure  to  have  judgment  entered  for  more 
than  six  months  (Bev.  Codes,  sec.  6714),  and  since,  in  case  of  a  default, 
final  submission  has  not  been  reached  until  formal  entry  thereof,  there- 
fore, where  no  such  formal  entry  had  been  made,  there  was  no  final 
submission,  and  mandamus  does  not  lie  to  compel  the  district  court  to 
dismiss  the  cause. — State  ex  rel.  Kohl  v.  District  Court,  348. 

Same — ^Duty  of  Clerk — Directory  Statute. 

3.  The  provision  of  subdivision  2  of  section  6719,  Revised  Codes,  that 
the  clerk  of  the  district  court  must,  in  the  actions  therein  mentioned, 
entei  the  default  of  the  defendant  upon  his  failure  to  answer,  demur 
or  appear  specially  within  the  time  provided  by  law,  is  directory,  not 
mandatory. — State  ex  rel.  Kohl  v.  District  Court,  348. 

Conjecture — Reversal. 

4.  A  judgment  based  upon  a  verdict  arrived  at  by  conjecture  and 
speculation  will  be  reversed  on  appeal. — Gleason  v.  Missouri  B.  P.  Co., 
395;  Raas  v.  Sharp,  474. 

Bes  Ad  judicata — Dismissal. 

5.  Where  every  substantial  matter  raised  in  a  suit  to  determine  the 
right  of  a  city  to  take  the  waters  of  a  stream  out  of  its  watershed  and 
use  them  continuously  for  municipal  purposes  had  been  finally  disposed 
of  in  a  case  to  which  plaintiffs  were  parties,  a  judgment  of  dismissal 
held  proper. — Lokowich  v.  City  of  Helena,  575. 

What  Matters  Concluded  by. 

6.  A  decree  in  a  water  right  suit  stands  as  an  absolute  finality, — in 
the  absence  of  appeal  by  any  party  thereto, — not  only  as  to  the  conclu- 
sions expressed,  but  also  as  to  everything  directly  or  implicitly  in- 
volved in  reaching  them. — Lokowich  v.  City  of  Helena,  575. 

Default  Judgment — Setting  Aside — Insufficient  Showing. 

7.  Held,  that  the  district  court  erred  in  vacating  a  default  judgment 
asked  for  on  the  ground  of  forgetfulness. — ^Lovell  v.  Willis,  581. 

JUDICIAL  NOTICE. 

Of  location  of  towns  with  reference  to  boundary  lines  of  state, — see  Evi- 
dence, 21. 

Of  laws  of  other  states, — see  Evidence,  37. 

JURISDICTION. 

Pleading  jurisdiction  of  a  court  of  another  state, — see  Pleading  and  Prac- 
tice, 14. 

Allotment  of  Indian  Lands — Jurisdiction  Over  Allottees — Record. 

1.  In  an  action  by  an  allottee  of  Indian  lands  to  recover  the  contract 
price  of  fence  posts,  t^e  claim  that  exclusive  jurisdiction  of  the  person 
of  the  plaintiff  rested  in  the  United  States,  under  Act  approved  May  8, 
1906  (Chapter  2348,  34  Stats,  at  Large,  182),  providing  that  until  the 
issuance  of  fee  simple  patents,  exclusive  jurisdiction  over  Indian 
allottees  shall  be  in  the  United  States,  held,  without  merit,  it  not 
appearing  when  plaintiff  received  her  allotment,  and  the  chapter  above 
applying  only  to  allottees  receiving  trust  patents  after  the  passage  of 
the  Act  of  May  8,  1906. — Mattison  v.  Connerly,  103. 

Partition — Probate  Proceeding. 

2.  The  power  to  make  partition  amon^  the  distributees  of  an  estate 
is  vested  in  the  court  as  an  incident  of  administration. — State  ex  rel. 
Goodmai*  v.  District  Court,  492. 

46  Mont.- 
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JURY. 

See,  also,  Instnictions — ^Verdicts — Evidence. 
Bound  bj  instructions  of  court, — see  Instructions,  7. 

Conclusiveness  of  verdict,  on  conflicting  evidence, — see  Appeal  and  ErroTy  4, 

5,  7. 

Quantum  of  evidence  to  justify  submission  of  cause  to,— -see  Nonsuit,  1. 

Trial,  error  in  submitting  issues  to,  in  equity  case, — see  Appeal  and  Error, 
11. 

Weight   of  evidence,   question   for   jury — Need   not   credit   evidence   even 
though  uncontradicted, — see  Evidence,  19,  30. 

Peremptory  Challenges — Waiver. 

1.  Where  a  party  plaintiff  had  used  two  of  his  four  peremptory  chal- 
lenges (Rev.  Codes,  sec.  6740),  and  waived  his  third  and  fourth,  he  was 
not  thereafter  entitled  to  challenge  the  juror  placed  in  the  box  to  fill 
the  vacancy  occasioned  by  the  exercise  of  defendant's  fourth  challenge. 
O'Malley  v.  O'Malley,  549. 

Same — Equity  Cases — Harmless  Error. 

2.  Since  in  an  equity  case  the  verdict  and  findings  of  the  jury  are 
advisory  merely,  subject  to  be  disregarded  by  the  trial  court,  any  error 
committed  in  its  selection  is  harmless. — O'Malley  v.  O'Malley,  549. 

How  It  may  Arrive  at  Verdict. 

3.  In  rendering  a  verdict  the  jury  are  not  confined  in  their  determina- 
tion to  the  precise  language  in  which  the  evidence  is  given,  but  ma^ 
arrive  at  a  conclusion  upon  any  fair  inference  deducible  from  the  evi- 
dence. — Hollenback  v.  Stone  ft  Webster  E.  Corp.,  559. 

JUSTICES  OP  THE  PEACE. 

Appeal  to  District  Court — ^Notice — Sufiiciency. 

1.  The  function  of  a  notice  of  appeal  from  a  justice's  to  the  district 
court  being  the  same  as  that  of  a  summons,  i.  «.,  to  give  the  adverse 
party  an  opportunity  to  be  heard  in  his  own  behalf,  it  is  sufficient  if 
upon  its  face  such  party  is  given  enough  information  to  enable  him 
to  know  what  is  required  of  him  to  protect  his  rights;  hence  it  was 
error  to  dismiss  such  an  appeal  on  the  ground  of  insufficiency  of  the 
notice,  where  it  contained  the  title  of  the  cause,  the  date  of  the  rendi- 
tion of  the  judgment,  the  title  of  the  court  which  rendered  it,  and  a 
statement  that  it  was  rendered  in  favor  of  plaintiff  and  against  de- 
fendant.— Valadon  v.  Lohman,  144. 

Same — Withdrawal — Dismissal — Power  of  Court. 

2.  Quaere:  Where  an  appeal  is  taken  from  a  justice's  to  the  district 
court  and  the  record  lodged  with  its  clerks,  may  the  appellant  with- 
draw or  dismiss  it,  and  has  the  district  court  power  to  permit  him  to 
do  Bof — ^Valadon  v.  Lohman,  144. 

Appeal — Sureties — Justification — Procedure. 

3.  Semhle:  In  the  absence  of  explicit  statutory  provision,  it  would 
seem  that  orderly  procedure  requires  the  party  excepting  to  the  suffi- 
ciency of  sureties  upon  an  undertaking  on  appeal  from  a  justice's  to 
the  district  court  to  file  his  exception  with  the  justice  in  case  the  papers 
have  not  then  been  transmitted  to  the  'district  court,  or,  if  they  have, 
with  the  clerk  of  the  latter  court,  as  a  part  of  the  record,  and  there- 
upon give  notice  of  the  justification  proceedings  before  the  officer  who 
has  the  record  in  his  control. — Bush,  Executrix,  v.  Baker,  535. 

Same — ^Waiver. 

4.  The  right,  accorded  by  section  7124,  Revised  Codes,  ta  require  sure- 
ties on  an  undertaking  on  appeal  from  a  justice  s  to  the  district  eourt 
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to  justify  is  personal  to  the  exceptant,  and  may  therefore  be  waived  hj 
bim. — Bush,  Ezecutriz,  y.  Baker,  536. 

Same-— Waiver — Stipulations. 

5.  Where  counsel  for  the  successful  party  to  an  action  in  a  justice's 
court  had  orally  agreed  that,  owing  to  illness  of  opposing  counsel,  jus- 
tification of  the  sureties  on  an  undertaking  on  appeal  to  the  district 
court  should  be  deemed  sufficient  even  though  not  made  strictly  within 
the  time  prescribed  by  section  7124,  Revised  Codes,  and  where,  after 
the  sureties  had  been  examined  and  the  undertaking  approved,  no  objec- 
tion was  offered,  he  will  be  held  to  have  waived  any  irregularity  in  this 
respect. — ^Bush,  Executrix,  v.  Baker,  535. 

Same — Oral  Stipulation — Effect — Nonentry  on  Minutes — Rules  of  Court. 

6.  A  rule  of  the  district  court  that  agreements  between  attorneys, 
relating  to  causes  pending,  will  be  disregarded  by  the  court  unless  made 
in  open  court  and  entered  in  the  minutes  or  reduced  to  writing  sub- 
scribed by  the  party  or  his  attorney  against  whom  they  are  urged  (Rev. 
Codes,  sec.  6389),  held  not  to  have  any  application  to  an  executed  oral 
agreement  or  stipulation  admittedly  entered  into  by  an  attorney  (his 
cUent  not  dissenting),  who  subsequently  refused  to  be  bound  thereby.^' 
Bush,  Executrix,  v.  Baker,  535. 

Same — Time  for  Filing  Transcript— Dismissal — Rules  of  Courts— Jurisdic- 
tion. 

7.  The  requirement  of  a  district  court  rule  that  where,  after  perfection 
of  an  appeal  from  a  justice's  court,  appellant  fails  to  file  the  transcript 
and  papers  in  the  district  court  within  ten  days  thereafter,  such  appeal 
shall  be  subject  to  dismissal,  held  not  jurisdictional. — Bosh,  Executrix, 
V.  Baker,  535. 

Same — ^Duty  of  Justice — Nonperformance — Mandamus. 

8.  One  who  appeals  from  a  justicefs  to  the  district  court  and  has  paid 
the  justice  his  fee  for  transmitting  the  transcript  of  the  cause  to  the 
district  court,  may,  if  without  fault  himself,  upon  failure  of  the  jus- 
tice so  to  do  within  ten  days  after  perfection  of  the  appeal,  compel  the 
performance  of  such  duty,  and  in  a  flagrant  case  the  court  may  impose 
a  fine  for  dereliction  on  the  part  of  the  justice. — Bush,  Executrix,  v. 
Baker,  535. 

Same — Delay — ^Dismissal . 

9.  The  power,  discretionary  in  its  nature,  lodged  by  section  7127,  Re- 
vised Codes,  in  the  district  court,  to  dismiss  an  appeal  from  a  justice's 
court  for  delay  in  bringing  it  to  a  hearing,  should  not  be  exercised 
where  there  is  a  reasonable  excuse  for  the  delay  and  where  it  is  ap- 
parent that  the  adverse  party  has  not  suffered  prejudice  by  reason  of 
the  delay. — Bush,  Executrix,  v.  Baker,  535. 

Same — ^Dismissal — Abuse  of  Discretion. 

10.  Held,  that  the  district  court  abused  the  discretionary  power  given 
it  by  section  7127,  Revised  Codes,  in  dismissing  on  motion  an  appeal 
from  a  justice's  court  for  alleged  lack  of  diligence  in  prosecuting  it, 
where  counsel  for  appellant,  by  reason  of  illness,  was  prevented  from 
attending  to  matters  of  business,  respondent  having  suffered  no  detri- 
ment or  inconvenience  from  the  delay,  but  rather,  by  allowing  the  case 
to  rest  for  over  three  months  without  any  effort  to  have  it  brought  to 
trial,  tacitly  acquiesced  in  the  delinquency  of  the  appellant. — Bush, 
Executrix,  v.  Baker,  535. 

LARCENY. 
See  Criminal  Law. 

LAST  CLEAR  CHANCE  DOCTRINE, 
See  Personal  Injuries,  9-li. 
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LAW  OP  CASE. 
See  In»traetio]i8,  7. 

LEASES. 
Assignability, — see  Contracts,  3-5. 

Construction — Sale — Termination  of  Lease. 

1.  Held,  that  a  contract  of  lease  of  farm  lands  which  provided,  among 
other  things,  that  the  lessor  reserved  the  right  to  sell  at  any  time  (the 
lessee  to  have  the  first  right  to  purchase),  in  which  event  the  lessee 
should  be  paid  $1.50  per  acre  for  plowing,  summer  fallowing  or  other 
work  done  by  him  on  the  land  under  the  lease,  "in  full  of  all  claims  or 
demands,"  contemplated  that  a  sale  of  the  premises  by  the  owner  should 
terminate  the  lease. — Lunke  v.  Egeland^  403. 

LICENSES. 
See  Taxation,  1-3;  Intoxicating  Liquors,  1,  2. 

LIENS. 
See  Attorneys,  2;  Real  Property,  3,  4. 

LIVESTOCK. 


Herding  of,  on  unfenced  lands  of  another, — see  Injunction,  1--4;  TrespasSy 
1-5. 

Larceny  of, — see  Criminal  Law,  12-24,  26. 

MANDAMUS. 

To  compel  dismissal  of  action  for  failure  to  have  judgment  entered, 
Judgments,  2. 

To  compel  dismissal  of  action  as  ordered  by  supreme  court  on  appeal. 
Appeal  and  Error,  12. 

To  compel  justice  of  the  peace  to  transmit  transcript  on  appeal  to  district 
court, — see  Justices  of  the  Peace,  8. 

MARKET  VALUE. 

Of  farm  lands,  part  of  which  are  platted  and  included  in  city  addition, — see 
Evidence,  32. 

MARRIAGE. 

See,  also,  Divorce. 

Common-law  Marriage — Cohabitation  Necessary. 

1.  An  indispensable  element  to  the  existence  of  a  common-law  mar- 
riage, or  of  the  "mutual  and  public  assumption  of  the  marital  relation" 
(Rev.  Codes,  sec.  3607),  is  cohabitation.— O'Malley  v.  O'Malley,  549. 

Same — Cohabitation — Insufficient  Evidence. 

2.  Evidence  held  insufficient  to  show  a  common-law  marriage,  ».  e,,  the 
cohabitation  necessary  to  establish  a  mutual  and  public  assumption  of 
the  marital  relation. — O'Malley  v.  O'Malley,  549. 

MASTER  AND  SERVANT. 

See  Personal  Injuries,  16-20,  22-24,  26-32,  39-45;  also.  Employer's  Liability 

Act  (Federal). 

MEASURE  OF  DAMAGES. 
See  Damages. 
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MINES  AND  MINING. 
8ee  Personal  Injaries,  16-20,  28-32. 

MINORS. 
Castodj  of, — see  Divorce,  1-3. 

MISJOINDER. 
Of  parties, — see  Parties. 

MISTAKE. 

Written  Instruments — Failure  to  Read  Before  Signing — Effect. 

1.  Failing  to  read  carefully  a  written  instrument  before  uttering  the 
same  is  neglect  of  a  legal  duty,  from  the  consequences  of  which  the 
person  guilty  of  such  negligence  cannot  have  relief. — Hennessy  ▼. 
Holmes,  89. 

Same — Neglect  of  Legal  Duty — Relief. 

2.  Held,  under  the  rule  declared  in  paragraph  1  above,  that  defendant 
who  directed  an  attorney  to  draft  a  quitclaim  deed  to  certain  property 
and  who,  without  reading  the  instrument,  though  able  to  read,  signed 
it,  was  not  entitled  to  relief  in  an  action  for  damages  for  a  breach  of 
warranty  contained  in  the  instrument,  which  proved  to  be  not  a  quit- 
claim but  a  warranty  deed. — Hennessy  t.  Holmes,  89. 

MORTGAGES. 

Chattel  Mortgage— Pledge— Possession. 

1.  While  a  lien  of  a  pledge  is  dependent  upon  possession,  a  chattel 
mortgage  is  valid  even  though  the  mortgagor  retains  possession  of  the 
mortgaged  property. — Rairden  v.  Hedrick,  510. 

Same — Conditional  Sale — Intention  of  Parties. 

2.  A  bill  of  sale  with  an  option  to  repurchase  may  amount  to  a  chattel 
mortgage  or  to  a  conditional  sale,  dependent  upon  the  surrounding  cir- 
cumstances, including  the  intention  of  the  parties. — Rairden  y.  Hedrick, 
510. 

Same — ^Bill  of  Sale — ^When  Considered  Security  Only. 

3.  Where,  in  a  claim  and  delivery  action  to  recover  the  possession  of 
certain  horses,  a  bill  of  sale  for  which,  with  an  option  in  him  to  re- 
purchase, had  been  given  by  defendant,  the  evidence  disclosed  that  the 
transaction  in  its  inception  had  for  its  purpose  a  loan;  that  defendant 
was  in  financial  straits  at  the  time;  that  the  price  therein  named  was 
grossly  inadequate;  and  other  circumstances  indicative  of  the  purpose 
that  the  question  of  security  was  in  the  minds  of  the  parties  when  the 
paper  was  executed  and  delivered, — the  jury  properly  found  that  a 
chattel  mortgage  and  not  a  conditional  sale  was  intended. — ^Rairden  y. 
Hedrick,  510. 

Same — Oral  Evidence— Interpretation  of  Instruments. 

4.  Oral  evidence  which  tended  to  place  the  trial  court  in  the  position 
of  the  parties  to  a  bill  of  sale  the  language  of  which  it  was  called  upon 
to  interpret  was  not  objectionable  as  contradicting  or  varying  the  terms 
of  the  writing. — Rairden  v.  Hedrick,  510. 

Same — Tender — When  Unnecessary. 

5.  One  who  asserted  that  a  transfer  of  personal  property  was  to  secure 
a  loan  was  not  obliged  to  make  a  tender  of  the  amount  thus  secured, 
where  his  opponent  denied  the  existence  of  a  debt  but  claimed  that  the 
transaction  was  a  sale. — Rairden  v.  Hedrick,  510. 

MUNICIPAL  CORPORATIONS. 
See  Cities  and  Towns. 
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.     NBGLIGBNCB. 
See  Penonal  Injariet, 

NEGOTIABLE  INSTRUMENTa 
See  PromiBflory  Notea. 

NEW  TRIAL. 

EzceesiTe  verdict, — see  YerdietB,  5,  6. 

Evidence— Influfficiencj — Discretion. 

1.  A  motion  for  a  new  trial  on  the  ground  of  insufficiency  of  tbe 
evidence  to  sustain  the  verdict  is  addressed  to  the  sound  legal  disere- 
tion  of  the  trial  court,  and  its  action  will  not  be  disturbed  on  appeal, 
unless  such  discretion  has  been  abused. — Robinson  v.  Cole,  140. 

NONSUIT. 

Affirmance  of  judgment,  when, — see  Appeal  and  Error,  6;  Personal  In- 
juries, 21. 

Scintilla  of  Evidence— Insufficiency. 

1.  To  justify  the  submission  of  a  cause  to  a  jury  there  must  be  sub- 
stantial evidence  in  support  of  plaintiff's  claim — ^a  mere  scintilla  is 
insufficient. — Escallier  v.  Gt.  Northern  Ry.  Ck>.,  238. 

Evidence — How  Viewed. 

2.  On  motion  for  nonsuit,  the  trial  court  must  view  the  evidence  in  the 
light  most  favorable  to  the  plaintiff  and  assume  that  it  proves  whatever 
it  tends  to  prove. — ^Lackman  v.  Simpson,  518. 

NOTICE. 
Of  appeal  from  justice's  court,  sufficiency, — see  Justices  of  the  Peace,  !• 

OBJECTIONS  AND  EXCEPTIONS. 

Evidence — Admission  Without  Objection — ^Review. 

1.  The  admissibility  of  evidence  introduced  without  objection  may  not 
be  called  in  question  on  appeal. — Myers  v.  Bender,  497. 

Exception — Definition. 

2.  The  office  of  an  exception  is  to  reserve  a  question  arising  upon 
matter  in  the  record,  for  future  consideration  either  of  the  trial  court 
or  of  the  court  of  review  and  upon  which  the  exceptant  claims  some 
right. — Bush,  Executrix,  v.  Baker,  535. 

OFFICERS. 
Failure  to  perform  duty — Estoppel, — see  Counties,  18. 
Vacancy  in  office  of  county  commissioner,  term  of  appointee, — see  Coun- 
ties, 12. 

OPTIONS. 
See  Contracts,  1-5;  Mortgages,  2,  3. 

ORDER  OP  PROOF. 
Trial — Discretion. 

1.  The  order  of  proof  is  a  matter  within  the  sound  legal  discretion 
of  the  trial  court.-— State  v.  Hill,  24. 

ORDERS. 
Appeals  from — ^Record, — see  Appeal  and  Error,  8. 
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PARTIES. 

Joinder  of  parties  defendant  in  personal  injury  action  by  serranti — see 
Personal  Injuries,  34. 

Plaintiff,  in  action  for  wrongful  death, — see  Personal  Injuries,  8. 

Under  Federal  Employers'  Liability  Act, — see  Personal  Injuries,  23. 

PARTITION. 
8ee  Probate  Proceedings,  1,  2. 

PARTNERSHIP. 

Use  of  Fictitious  Name — Abatement  of  Action. 

1.  The  failure  of  a  plaintiff  to  comply  with  the  provisions  of  sections 
6504-5509,  Revised  Codes,  relating  to  an  individual  transactinrr  busi- 
ness under  a  designation  purporting  to  be  a  firm  name,  merely  sus- 
pends the  right  to  maintain  the  action  until  the  statute  has  been 
complied  with,  and,  where  he  complies  with  the  statute  before  answer, 
the  action  does  not  abate. — Reilly  v.  Hatheway,  City  Treasurer,  1. 

Same — ^Defense — Waiver. 

2.  The  defense  that  the  plaintiff  is  doing  business  in  the  firm  name 
without  having  complied  with  sections  5504-5509,  Revised  Codes,  is  an 
affirmative  one,  and  is  waived  unless  pleaded  in  the  answer. — ^Reilly  ▼. 
Hatheway,  City  Treasurer,  1. 

Dissolution — Method  Other  Than  One  Provided  in  Agreement. 

3.  The  decree  of  the  district  court  ordering  an  adjustment  of  the 
affairs  of  a  partnership  through  an  accounting,  without  regard  to  a 
provision  in  the  partnership  agreement  designating  the  course  to  be 
pursued  in  order  to  effect  a  dissolution,  held,  proper  where  such  agree- 
ment provided  two  methods  which  were  fundamentally  inconsistent 
with  each  other. — Lenahan  v.  Casey,  367. 

Attorneys — Privileged  Communications — Evidence. 

4.  Under  the  rule  that  communications  made  to  an  attorney  while 
acting  for  both  parties  do  not  fall  within  the  prohibition  of  section 
7892,  Revised  Codes,  relative  to  privileged  communications,  when  a 
controversy  arises  as  to  the  matter  about  which  he  has  thus  been  the 
common  adviser,  a  statement  by  an  attorney  as  to  what  transpired 
between  plaintiff  and  defendant  touching  a  settlement  of  their  partner- 
ship  affairs  while  he  was  acting  as  attorney  for  the  firm,  was  properly 
admitted. — ^Lenahan  v.  Casey,  367. 

Same — Privileged   Communications — Inapplicability  of  Rule. 

5.  The  purpose  of  the  rule  making  communications  by  a  client  to  his 
attorney  privileged  being  to  enable  the  former  to  make  confidential 
disclosures  to  the  latter,  without  fear  of  publication,  it  has  no  appli- 
cation where  no  such  disclosures  have  been  made;  therefore  testimony 
of  an  attorney  that  though  he  had  consulted  with  defendant  relative 
to  a  receivership  proceeding  arising  out  of  the  affairs  of  a  partner- 
ship, a  suit  for  the  dissolution  of  which  was  then  on  trial,  his  client 
had  never  informed  him  that  he  had  purchased  plaintiff's  interest  in 
the  firm  as  he  then  claimed,  was  properly  admitted. — Lenahan  v.  Casey, 
367. 

Same — ^Declarations — ^Admissibility  in  Evidence. 

6.  Where  defendant  in  a  suit  to  dissolve  a  partnership  had  testified 
that  certain  notes  given  by  him  to  plaintiff  were  in  payment  of  the 
tatter's  interest  in  the  concern,  a  stipulation,  made  subsequent  to  their 
execution  and  after  the  controversy  between  the  parties  had  arisen, 
which  specifically   recognized   the   existence  of    the  partnership,   was 
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properly  admitted  as  showing  a  declaration  on  defendant's  part  direetlj 
contrary  to  his  testimony. — Lenahan  v.  Casey,  367. 

PAET  PAYMENT. 
Waiver  of  defects  in  performance  of  contract, — see  Contracts,  10,  11. 

PAYMENT. 

Availability  of  defense  though  not  pleaded, — see  Evidence,  36;  see,  also. 
Assignment,  1,  2. 

PERSONAL  INJURIES. 

Cities  and  Towns — Sidewalks — Safety — Presumptions. 

1.  A  pedestrian  cannot  be  charged  with  negligence  if  he  fails  to  make 
investigations  to  ascertain  whether  a  sidewalk  is  safe;  he  has  the 
right  to  presume  that  it  is  in  ordinarily  safe  condition. — McCabe  t. 
City  of  Butte,  56. 

Same — Sidewalks — Repairs — Notice — Duty  to  Warn. 

2.  When  streets  are  rendered  unsafe  by  reason  of  repairs  being  made 
therein,  or  have  become  defective  or  unsafe  from  any  cause,  and  the 
municipal  authorities  have  notice  of  the  condition,  or  the  circumstances 
are  such  as  to  warrant  a  presumption  of  notice,  the  duty  arises  to 
warn  the  public  by  lights  or  other  means,  while  repairs  are  being  made. 
McCabe  v.  City  of  Butte,  65. 

Same — Use — Defective  Streets — Contributory  Negligence. 

3.  Though  a  street  be  defective  and  its  condition  well  known,  it  is 
not  per  ae  contributory  negligence  for  one  to  make  use  of  it,  provided 
he  uses  ordinary  care  in  doing  so. — McCabe  v.  City  of  Butte,  65. 

Same — Pedestrians — Women — ^Pregnancy — Use    of    Defective    Walks — De- 
gree of  Care. 

4.  While  at  every  stage  of  pregnancy  a  woman's  actions  should  be 
regulated  with  due  care  to  the  safety  of  her  unborn  offspring,  her  legal 
obligation  to  foresee  and  provide  against  neglect  of  duty  by  the  munici- 
pal authorities  is  not  greater  than  that  of  other  members  of  the  com- 
munities; she  may  use  the  streets  in  the  same  manner  and  with  the 
same  presumption  as  to  their  condition  as  other  persons. — McCabe  v. 
City  of  Butte,  65. 

Same — Inference  of  Contributory  Negligence — Evidence — Insufficiency. 

5.  Evidence  in  an  action  against  a  city  for  damages  sustained  by 
plaintiff,  a  woman  about  two  months  advanced  in  pregnancy  at  the  time 
of  the  accident,  by  a  fall  on  a  defective  sidewalk,  held  not  to  justify 
an  inference  of  contributory  negligence  (an  issue  not  raised  by  the 
answer) ;  hence  the  refusal  of  the  trial  court  to  give  a  requested  in- 
struction covering  that  feature  of  the  case  was  not  error. — McCabe  ▼. 
City  of  Butte,  65. 

Same — Contributory  Negligence — Instructions. 

6.  An  instruction  that,  though  the  derendant  had  been  shown  to  have 
been  guilty  of  negligence,  the  plaintiff  could  not  recover  if,  but  for  her 
want  of  ordinary  care,  the  injury  would  not  have  occurred,  was  correct 
and  sufficient  for  all  practical  purposes;  therefore,  the  refusal  of  one 
that  "no  extraordinary  care  was  required  of  plaintiff,  but  if  there  was 
the  slightest  want  of  ordinary  care  on  her  part  and  such  contributed 
directly  to  her  injury,  she  cannot  recover,"  was  not  error. — McCabe  v. 
City  of  Butte,' 65. 

Same — Personal  Injuries — Excessive  Verdict. 

7.  Held,  that  a  verdict  for  $10,475  in  favor  of  plaintiff,  a  woman  of 
middle  age  who  suffered  personal  injuries  by  reason  of  a  fall  on  a 
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defective  sidewalk,  resulting  among  other  things  in  a  miscarriage,  was 
excessive,  and  judgment  reduced  to  $3,000. — McCabe  v.  City  of  Butte, 
65. 

Bailroads — Death — Survival    of    Action — Proper    Party    Plaintiff. 

8.  Held,  that  under  section  6494,  Revised  Codes,  providing  that  an 
action  or  cause  of  action  shall  not  abate  by  the  death  of  a  party,  but 
shall,  in  all  cases  where  a  cause  of  action  arose  in  favor  of  such  party 
prior  to  his  death,  survive  and  be  maintained  by,  and,  in  case  such 
action  has  not  been  begun,  it  may  be  begun  in  the  name  of,  his  repre- 
sentative, etc.,  the  administrator  of  the  estate  of  a  minor  who  died 
before  action  could  be  brought  to  recover  damages  for  personal  in- 
juries which  he  survived  for  an  appreciable  length  of  time,  could  prop- 
erly bring  suit  in  that  behalf,  and  that  the  contention  that  either 
the  parent  or  guardian  was  the  proper  party  plaintiff,  under  section 
6485,  had  no  merit. — Melzner,  Admr.,  v.  Northern  Pacific  Ry.  Co.,  162. 

Same — Last  Clear  Chance  Doctrine — Contributory  Negligence  not  Defense. 

9.  Contributory  negligence  is  not  a  defense  to  a  personal  injury  action 
which  is  brought  upon  the  theory  that  notwithstanding  such  negligence 
the  defendant  had  the  last  clear  chance  to  avoid  the  injury  and  failed 
to  exercise  it. — Melzner,  Admr.,  v.  Northern  Pac.  Ry.  Co.,  162. 

Same — Complaint — SuflBciency — Conclusions  of  Law. 

10.  A  complaint  in  an  action  to  recover  damages  for  injuries  result- 
ing in  the  death  of  a  boy  in  being  struck  by  a  railroad  train  alleged 
that  defendant's  engineer  saw  deceased  in  the  path  of  his  engine, 
and  ''did  see  that  the  said  boy  was  in  danger  of  being  struck  by  the 
said  engine,  that  the  boy  was  unobservant  of  the  approach  of  said 
engine,  and  that  he  then,  after  so  seeing  the  boy  in  danger,  negligently 
drove  the  said  engine  against  the  boy,*'  inflicting  injury  from  which 
he  died.  Held,  that  the  complaint  was  sufi&cient  to  state  a  cause  of 
action  based  on  the  last  clear  chance  doctrine,  and  was  not  open  to 
objection  as  stating  a  bare  conclusion  of  the  pleader. — Melzner,  Admr., 
V.  Northern  Pac.  Ry.  Co.,  162. 

Same — Negligence — Conflicting  Evidence — Jury  Question. 

11.  The  evidence  upon  the  question  whether  defendant  locomotive  en- 
gineer, after  discovering  deceased's  peril,  exercised  ordinary  care  to 
avoid  striking  him,  having  been  conflicting,  the  jury's  determination 
in  that  respect  is  conclusive  on  appeal. — Melzner,  Admr.,  v.  Northern 
Pac.  Ry.  Co.,  162. 

Same — Last  Clear  Chance   Doctrine — Complaint — Contributory   Negligence. 

12.  The  rule  that  where  it  appears  that  plaintiff's  own  act  caused 
his  injury,  he  must  allege  and  prove  that  in  doing  as  he  did  he  acted 
according  to  the  standard  of  a  reasonably  prudent  person,  has  no  ap- 
plication in  an  action  based  upon  the  doctrine  of  the  last  clear  chance. 
Melzner,  Admr.,  v.  Northern  Pac.  Ry.  Co.,  162. 

Same — Measure  of  Damages — Survival  of  Action. 

13.  The  measure  of  recovery  under  section  6494,  Revised  Codes,  for 
personal  injuries  resulting  in  the  death  of  a  minor  in  an  action  brought 
by  the  administrator  of  his  estate  was  the  same  as  the  deceased  could 
have  recovered  had  he  survived  the  injury,  vt>.,  for  physical  and  men- 
tal suffering,  for  loss  of  earning  capacity,  the  expenses  of  medical 
and  surgical  attendance,  nursing,  etc,  incident  to  the  injury. — Melzner, 
Admr.,  v.  Northern  Pac.  Ry.  Co.,  162. 

Same — Instructions — Modification — Harmless  K rror. 

14.  Where  the  jury  had  been  explicitly  instructed,  in  a  personal  injury 
action  against  a  railroad  company  and  one  of  its  locomotive  engineers, 
based  upon  the  last  clear  chance  (Wtrine,  that  defendant's  duty  arose 
only  after  deceased  was  discovered  in  a  position  of  peril  on  the  com- 
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pany's  traclr,  a  modification  of  an  instruction  offered  hj  defendant 
upon  the  same  subject,  which,  though  not  erroneous,  could  only  con- 
fuse the  jury,  held  improper  but  not  prejudicial  error. — Melzner,  Admr., 
V.  Northern  Pac.  By.  Co.,  162. 

Same — Trespassers — Instructions — Duty    of    Engineer — ^Inunaterial    Modifi- 
cation. 

15.  Held,  that  the  modification  of  an  instruction  offered  by  defend- 
ants in  a  personal  injury  action,  by  eliminating  the  word  ^'actually" 
in  a  sentence  which  declared  that  the  duty  of  defendant  locomotive 
engineer  to  make  all  reasonable  efforts  to  avoid  striking  the  person 
injured  while  walking  on  or  near  a  railway  track,  did  not  arise  until 
defendant  had  actually  discovered  the  former  in  a  position  of  peril, 
was  immaterial,  the  modification  neither  adding  to  nor  taking  away 
anything  from  the  instruction. — Haddox  v.  Northern  Pacific  By.  Co., 
185. 

Master  and  Servant — Personal  Injuries — Jury  Question. 

16.  Unless  an  appliance  (a  wooden  block  placed  upon  a  rail  to  stop  a 
ear  used  for  dumping  purposes),  a  defect  in  which  was  alleged  to 
have  been  the  cause  of  the  injury  of  plaintiff  (a  miner)  and  with 
which  he  had  been  working  for  about  ten  days,  was  so  manifestly 
insufficient  to  perform  the  service  required  of  it  as  to  suggest  to  a 
person  in  possession  of  his  faculties  and  of  ordinary  intelligence  the 
danger  of  working  with  it,  he  may  not  be  held  chargeable  with  as- 
suming the  risk  incident  to  its  use  as  a  matter  of  law;  whether  he 
did  or  not  in  this  case,  held,  under  the  evidence,  a  question  for  the 
jury. — ^Killeen  v.  Barnes- King  Dev.  Co.,  212. 

Same — Contributory  Negligence — Safe  and  Dangerous  Method  of  Work^ 
Jury  Question. 

17.  To  make  the  rule  applicable  that  where  an  employee  has  two  or 
more  ways  of  doing  a  thing,  one  of  which  is  dangerous  and  the  other 
safe,  and  he  chooses  the  unsafe  way  and  is  injured,  he  is  guilty  of 
contributory  negligence,  it  must  appear  that  he  knew,  or  ought  to 

f    have  known,  that  the  method  he  chose  was  unsafe;  where  the  evi- 
*     dence  leaves  this  question  in  doubt,  it  is  one  for  the  jury's  deter- 
mination.— Killeen  v.  Barnes-King  Dev.  Co.,  212. 

Same — ^Custom — Contributory  Negligence — Jury  Questions. 

18.  Whether  plaintiff  was  guilty  of  contributory  negligence  in  fol- 
lowing a  custom  of  miners,  engaged  in  the  same  character  of  work, 
in  doing  the  work  during  tJie  course  of  which  he  was  injured,  which 
was  known  to  and  acquiesced  in  by  defendant,  was  properly  a  jury 
question,  unless  such  method  was  so  obviously  dangerous  that  no 
prudent  man  would  have  adopted  it. — ^Killeen  v.  Barnes-King  Dev. 
Co.,  212. 

Same — Safe  Place— Nondelegable  Duty  of  Master. 

19.  The  duty  of  furnishing  his  servant  with  a  safe  place  to  work 
being  nondelegable,  the  master  is  liable  for  the  negligent  putting  in 
place  of  an  appliance,  no  matter  who  (outside  of  the  injured  servant) 
performed  the  actual  labor  of  placing  it. — Killeen  ▼.  Barnes-King 
Dev.  Co.,  212. , 

Same — ^Pleading  and  Proof — "Necessary" — Instructions. 

20.  Plaintiff  in  his  complaint  charged  that  it  was  "necessary"  for 
him  to  do  a  certain  thing  in  performing  his  work.  Defendant  em- 
ployer denied  this  allegation  and  requested  an  instruction  that  it 
was  incumbent  upon*^  plaintiff  to  prove  his  statement.  The  court 
refused  to  do  so,  but  charged  the  jury  that  it  was  not  essential  that 
the  evidence  show  that  plaintiff  was  absolutely  required  to  do  as  he 
did|  tftOi    Held,  not  error,  the  record  not  indicating  that  plaintiff  in- 
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tended  the  word  to  be  given  the  meaning  of  "indispensable." — Kil- 
leen  v.  Barnes-King  Dev.  Co.,  212. 

Deelaratione — Witnesses — Impeachment — Nonsuit — When  Proper, 

21.  Where  the  only  evidence  on  which  plaintiff  relied  to  fix  lia- 
bilitj  npon  defendant  railway  company  for  the  fatal  injuries  to  his 
son  while  in  the  act  of  passing  over  a  crossing  protected  by  gates 
was  the  declaration  of  deceased  that  he  was  crossing  the  track  and 
that  the  engine  hit  him,  and  the  testimony  of  the  witness  who  picked 
up  the  boy  and  deposed  to  such  declaration  was  so  far  impeached 
by  its  own  inherent  improbability  that  it  suggested  fabrication,  the 
court  properly  directed  a  judgment  of  nonsuit. — Escallier  v.  Gt. 
Northern  By.  Co.,  238. 

Interstate  Commerce — ^Federal  Employer's  Liability  Act — Applicability. 

22.  Plaintiff  administrator  having  alleged  in  his  complaint  that 
when  his  intestate  was  injured  he  was  in  the  employment  of  defend- 
ant railway  company  in  interstate  commerce,  his  right  of  recovery 
was  determinable  by  the  provisions  of  the  Federal  Employer's  Lia- 
bility Act  (35  Stats,  at  Large,  65,  as  amended  by  36  Stats,  at  Large, 
291),  the  state  laws  covering  the  same  field  being  impliedly  super- 
seded by  such  Act. — Melzner,  Admr.,  v.  Northern  Pacific  By.  Co.,  277. 

Same — Proper  Party  Plaintiff. 

23.  Under  section  9  of  the  Federal  Employer's  Liability  Act,  pro- 
viding that  the  right  of  action  given  by  the  Act  to  one  suffering 
injury  shall  survive  to  his  or  her  personal  representative  for  the 
benefit  of  certain  named  beneficiaries,  the  proper  party  plaintiff  is 
the  personal  representative  of  decedent. — Melzner,  Admr.,  t.  North- 
ern Pacific  By.  Co.,  277. 

Same — ^Beneficiaries — Complaint. 

24.  In  an  action,  under  the  Federal  Employer's  Liability  Act,  brought 
by  the  personal  representative  of  one  injured  while  employed  by  a 
common  carrier  in  interstate  commerce,  the  complaint  must  allege,  and 
the  proof  show,  that  there  are  in  existence  persons  answering  the  de- 
scription of  the  beneficiaries  named  in  the  statute. — Melzner,  Admr., 
V.  Northern  Pacific  By.  Co.,  277. 

Places   of   Amusement — Bacecourses — ^Measure   of   Duty   of   Owner — Com- 
plaint— Insufficiency. 

25.  The  measure  of  duty  which  the  owner  of  a  place  of  amusement, 
such  as  a  racecourse,  owes  to  his  patron  who  pays  for  the  privilege 
of  witnessing  races,  as  regards  the  latter's  safety  from  injury,  is  that 
of  ordinary  care;  therefore,  a  complaint  which  did  not  allege  facts 
showing  that  defendant  association  had  notice — either  actual  or  im- 
plied— of  defects  in  a  stairway  leading  to  its  grand  stand  (a  nail  pro- 
truding about  an  inch  from  a  step  and  a  broken  board  in  the  floor  of 
a  landing),  which  were  alleged  to  have  caused  plaintiff's  fall  and  at- 
tendant injury,  failed  to  state  facts  sufficient  to  constitute  a  cause  of 
action. — ^Phillips  v.  Butte  Jockey  Club  &  Fair  Assn.,  338. 

Electricity — Evidence — ^Insufficiency.  \ 

26.  In  an  action  to  recover  damages  for  personal  in  junta  to  plaintiff, 
a  lineman,  claimed  to  have  been  sustained  because  of  defendant's  negli- 
gence in  ordering  him  to  make  repairs  on  eleptric  wires  which,  while 
unknown,  to  him,  weife  known  to  them  to  be  then  charged  with  a  dan- 
gerous current  of  electricity,  evidence  held  insufficient  to  sustain  plain- 
tiff's allegation  of  negligence. — Gleason  v.  Missouri  B.  P.  Co.,  S9i5. 

Same— Negligence — ^Pleading  and  Proof. 

27.  Proof  that  an  accident  occurred  and  that  plaintiff  was  injured 
thereby  does  not  suffice  to  fasten  liability  therefor  upon  defendant 
master;  to  entitle  the  former  to  recover,  he  must  prove  the  latter's 
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negligence  as  alleged  in  the  complaint. — Gleason  ▼.  Miasouri  B.  P.  Co., 
395. 

Master  and  Servant — Mines — Fellow-servant — ^Vice-principal. 

28.  A  foreman  in  a  mine  who  had  complete  charge  of  the  nndergronnd 
work  and  had  authority  to  hire  men  whenever  he  needed  them  was  a 
vice-principal  and  not  a  fellow-servant  of  plaintiff,  a  miner,  who  was 
injured  by  a  fall  of  rock  from  the  roof  of  the  mine. — ^Vasby  v.  United 
States  Gypsum  Co.,  411. 

Same — Contributory  Negligence — Pleading — Complaint. 

28a.  Contributory  negligence  is  a  matter  of  defense,  and  absence  of  it 
need  not  be  alleged  by  plaintiff  in  a  personal  injury  action. — Vasby  v. 
United  States  Gypsum  Co.,  411. 

Same — "Completed"  Place — Instructions — Proper  Refusal. 

29.  Evidence  held  to  show  that  the  place  where  plaintiff  was  injured, 
while  shoveling  out  material  shot  down  the  evening  before,  was  com- 
pleted, and  not  a  constantly  changing  one  by  reason  of  the  work  being 
done  by  plaintiff  and  his  fellow-workmen,  and  that  therefore  instruc- 
tions dealing  with  the  duty  of  the  master  toward  his  servant  relative 
to  furnishing  the  latter  with  a  safe  place  to  work  where  the  place 
is  constantly  being  changed  were  properly  refused. — ^Vasby  v.  United 
States  Gypsum  Co.,  411. 

Same — Assumption  of  Bisk — Proper  Instruction. 

30.  An  instruction  that  to  warrant  a  finding  that  plaintiff  assumed 
the  risks  of  his  employment  it  was  not  necessary  that  he  must  have 
had  absolute  knowledge  of  them,  if  they  were  such  that  an  ordinarily 
prudent  man  of  plaintiff's  knowledge  and  experience  under  like  circum- 
stances could  by  reasonable  diligence  have  discovered  them,  held,  to 
have  been  properly  given. — Vasby  v.  United  States  Gypsum  Co.,  411. 

Same— Lessening  of  Damages — Duty  of  Plaintiff — Instructions — Presump- 
tions. 

31.  Nothing  appearing  in  the  record  to  the  contrary,  the  presumption 
is  that  the  jury  considered  and  followed  the  court's  instruction  to  the 
effect  that  in  a  personal  injury  case  it  is  the  duty  of  the  injured  party 
to  use  every  reasonable  effort  to  prevent  the  extension  of  his  damages, 
by  endeavoring  to  obtain  employment  after  recovery  from  his  injuries, 
etc. — ^Vasby  v.  United  States  Gypsum  Co.,  411. 

Same — Excessive  Verdicts. 

32.  Plaintiff's  injuries  consisted  in  a  fracture  of  the  left  thigh  bone 
and  a  hole  in  his  head;  he  was  confined  to  his  bed  for  about  three 
months,  and  suffered  much  pain;  while  the  fracture  was  healing  the 
knee-joint  became  stiff,  and  to  bring  back  motion  it  was  necessary 
to  place  him  under  anesthetics  because  of  the  severe  pain  attending  the 
operation,  etc,  Held^  that  a  verdict  for  $10,500  was  not  excessive. — 
Vasby  v.  United  States  Gypsum  Co.,  411. 

Street  Railways — Passengers — Complaint — Sufiiciency. 

33.  The  complaint  in  «n  action  by  a  passenger  on  a  street-car  for 
damages  for  personal  injuries,  which  alleged  that  the  injuries  were 
caused  by  the  derailment  of  the  car  through  the  carelessness  and  negli- 
gence of  the  defendant  company  and  its  superintendent,  was  sufficient; 
a  passenger  need  not  allege  the  particular  cause  of  the  accident. — Emer- 
son V.  Butte  El.  By.  Co.,  454. 

Same — Joinder  of  Parties  Defendant. 

84.  A  street-car  company  and  its  superintendent  held  properly  joined 
as  defendants  in  an  action  for  personal  injuries  by  a  passenger. — 
Emerson  v.  Butte  £1.  By.  Co.,  454. 
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Same — Evidence — Bes  Gestae, 

36.  Evidence  showing^  how  manj  people  were  in  the  street -ear,  the  de- 
railment of  which  caused  plaintiff's  injuries,  and  where  they  were  sit- 
ting or  standing,  was  properly  admitted  as  part  of  the  res  gestae,^ 
Emerson  v.  Butte  El.  By.  Co.,  454. 

Same — Cross-examination — Expert  Witnesses — Physicians. 

3&  Heldj  that  the  trial  court  did  not  abuse  its  discretion  in  permit- 
ting counsel  for  plaintiff  to  read  to  a  physician,  oil  cross-examination, 
an  excerpt  from  a  medical  work,  and  a^ing  him  whether  he  agreed 
with  the  statement  therein  made. — Elmerson  y.  Butte  El.  By.  Co.,  4^4. 

Same — Negligence— Weight  of  Evidence  for  Jury. 

37.  The  weight  of  the  evidence  whether  defendants  were  negligent  was 
for  the  jury  to  determine;  they  are  not  obliged  to  credit  evidence,  even 
though  uncontradicted,  or  give  it  the  weight  contended  for  by  counsel. 
Emerson  v.  Butte  El.  By.  Co.,  454. 

Same— Excessive  Verdict — New  Trial. 

38.  Verdict  for  $2,750  for  injuries  sustained  by  plaintiff  in  being 
thrown  against  the  knee  of  a  passenger  in  the  car  in  which  he  was 
riding  at  the  time  it  was  derailed,  held  so  excessive  as  to  show  passion 
and  prejudice,  and  new  trial  granted. — Emerson  v.  Butte  El.  By.  Co., 
454. 

Contributory  Negligence — Complaint — Sufficiency. 

39.  Complaint  held  not  to  show  affirmatively  that  the  proximate  cause 
of  the  injury  of  deceased  was  his  own  act;  hence  the  pleader  was  not 
obliged  to  allege  facts  ne^tiving  the  idea  that  deceased  was  guilty  of 
contributory  negligence.— -Hollenback  v.  Stone  &  Webster  E.  Corp.,  559. 

Wrongful  Death — Excessive   Verdict — Supreme   Court   will   not   Interfere, 
When. 

40.  Where  in  an  action  for  wrongful  death  it  is  possible  from  the  evi- 
dence to  account  for  the  amount  of  the  verdict  complained  of  as  ex- 
cessive, the  supreme  court  will  not  interfere,  unless  the  record  discloses 
passion  and  prejudice  on  the  part  of  the  jurors. — Hollenback  v.  Stone 
&  Webster  E.  Corp.,  559. 

Same— Verdict  Held  not  Excessive. 

41.  A  verdict  for  $18,000  for  the  wrongful  death  of  a  young  man 
nineteen  years  of  age  while  employed  as  a  fireman  for  a  stationary 
engine,  held  not  excessive. — Hollenback  v.  Stone  &  Webster  E.  Corp., 
559. 

Same — "Scope  of  Employment" — Death  of  Employee  While  Acting  Within. 

42.  Held,  that  a  fireman  for  a  stationary  engine  located  in  the  bed 
of  a  river  across  which  a  power  dam  was  being  constructed,  who  while 
endeavoring  to  rescue  certain  of  his  employer's  property  more  or  less 
directly  related  to  his  work  as  fireman,  and  which  was  floating  in  a 
pool  of  water  collecting  about  the  engine  because  of  a  break  in  the 
pumping  machinery,  was  killed  by  coming  in  contact  with  a  high-tension 
power  wire,  was  engaged  in  the  discharge  of  his  duties  within  the  scope 
of  his  employment  at  the  time  of  his  death. — Hollenback  v.  Stone  & 
Webster  E.  Corp.,  569. 

Same — Bescuing  Employer's  Property — Scope  of  Employment. 

43.  A  servant  engaged  in  the  rescue  of  his  master's  imperiled  prop- 
erty is  acting  within  the  scope  of  his  employment. — Hollenback  y. 
Stone  &  Webster  E.  Corp.,  559. 

Same — Bescuing  Employer's  Property — Contributory  Negligence. 

44.  Where  plaintiff  received  the  personal  injuries  for  which  he  seeks 
recovery  from  his  master,  while  attempting  to  rescue  the  latter's  im- 
periled property^  and  the  defense  of  contributory  negligence  is  inter- 
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posed,  the  question  must  be  determined  by  inquiry  whether  plaintiff, 
in  doing  what  he  did,  acted  with  ordinary  care  and  prudence. — Hollen- 
back  T.  Stone  &  Webster  E.  Corp.,  559. 

Same — Acting  Within  Scope  of  Employment — Erroneous  Instruction. 

45.  An  instruction  that  if  deceased  voluntarily,  and  not  at  the  in- 
stance or  request  of  defendant,  went  into  the  place  where  he  was  killed, 
then  he  was  not  working  in  the  employ  of  defendant,  was  erroneous 
and  properly  refused. — HoUenback  v.  Stone  ft  Webster  E.  Corp.,  559. 

PERSONAL  PROPEETT. 

Delivery — What  may  Constitute. 

1.  Whether  the  act  of  defendant  in  delivering  property  to  a  railroad 
company  for  shipment  and  the  naming  of  plaintiff  in  the  bill  of  lading 
as  consignor  and  consignee  constituted  a  delivery  depended  upon  the 
intention  of  the  parties  at  the  time;  the  question  held  properly  tab- 
mitted  to  the  jury. — ^Rairden  v.  Hedrick,  510. 

PHYSICIANS. 
Beading  excerpts  from  medical  work, — see  Evidence,  29. 

PLEADING  AND  PRACTICE. 
See,  also,  Criminal  Law;  Justices  of  the  Peace. 

Partnership — Use  of  Fictitious  Name— Abatement  of  Action. 

1.  The  failure  of  a  plaintiff  to  comply  with  the  provisions  of  seetions 
5504r-5509,  Revised  Codes,  relating  to  an  individual  transacting  business 
under  a  designation  purporting  to  be  a  firm  name,  merely  suspends  the 
right  to  maintain  the  action  until  the  statute  has  been  complied  with, 
and,  where  he  complies  with  the  statute  before  answer,  the  action  does 
not  abate. — Beilly  v.  Hatheway,  City  Treasurer,  1. 

Same — Defense — Waiver. 

2.  The  defense  that  the  plaintiff  is  doing  business  in  the  firm  name 
without  having  complied  with  sections  5504-5509,  Revised  Codes,  is 
an  affirmative  one,  and  is  waived  unless  pleaded  in  the  answer. — 
Reilly  v.  Hatheway,  City  Treasurer,  1. 

Complaint — When  Demurrer  Does  not  Lie. 

3.  If  upon  any  theory  a  complaint  states  a  cause  of  action,  a  general 
demurrer  to  it  does  not  lie. — Stadler  v.  City  of  Helena,  128. 

Personal  Injuries — ^Complaint — Conclusions  of  Law. 

4.  A  complaint  in  an  action  to  recover  damages  for  injuries  result- 
ing in  the  death  of  a  boy  in  being. struck  by  a  railroad  train  alleged 
that  defendant's  engineer  saw  deceased  in  the  path  of  his  engine, 
and  "did  see  that  the  said  boy  was  in  danger  of  being  struck  by  the 
said  engine,  that  the  boy  was  unobservant  of  the  approach  of  said 
engine,  and  that  he  then,  after  so  seeing  the  boy  in  danger,  negli- 
gently drove  the  said  engine  against  the  boy,"  inflicting  injury  from 
which  he  died.  Held,  that  the  complaint  was  sufficient  to  state  a 
cause  of  action  based  on  the  last  clear  chance  doctrine,  and  was  not 
open  to  objection  as  stating  a  bare  conclusion  of  the  pleader. — ^Melx- 
ner,  Admr.,  v.  Northern  Pac.  Ry.  Co.,  162. 

Same — ^Last  Clear  Chance  Doctrine — Complaint — Contributory  Negligence. 

5.  The  rule  that  where  it  appears  that  plaintiff's  own  act  caused 
his  injury,  he  must  allege  and  prove  that  in  doing  as  he  did  he  acted 
according  to  the  standard  of  a  reasonably  prudent  person,  has  no 
application  in  an  action  based  upon  the  doctrine  of  the  last  clear 
efiance. — Melzner,  Admr.,  v.  Northern  Pac.  By.  Co.,  Id2. 
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Same — Last  Clear  Chance  Doctrine — Contributory  Negligence  not  Defense. 

6.  Contributory  negligence  is  not  a  defense  to  a  personal  injury  ac- 
tion which  is  brought  upon  the  theory  that  notwithstanding  such 
negligence  the  defendant  had  the  last  clear  chance  to  avoid  the  injury 
and  failed  to  exercise  it. — Melzner.  Admr.,  v.  Northern  Pac.  By.  Co., 
162. 

Brokers — Compensation — Complaint — Sufficiency. 

7.  Li  an  action  by  a  real  estate  broker  to  recover  his  commission 
under  a  contract  by  which  he  was  required  to  procure  a  purchaser  foi 
defendant's  ranch  at  a  specified  price  net  per  acre,  and  for  certain 
farm  implements  at  a  given  figure,  the  complaint,  in  alleging  a  sale 
of  "said  property"  on  terms  agreed  upon  between  the  parties,  was 
sufiicient  and  not  objectionable  as  not  alleging  performance  according 
to  the  terms  of  the  contract. — Shober  v.  Blackford,  194. 

Same — Performance  of  Contract — Complaint — Sufficiency. 

8.  The  statement  in  the  complaint,  that  the  property  mentioned  in 
the  contract  sued  upon  had  been  sold  through  the  agency  of  one  G., 
associated  with  plaintiff,  was  a  sufficient  allegation  of  performance 
by  plaintiff. — Shober  v.  Blackford,  194. 

Federal  Employer's  Liability  Act — Complaint. 

9.  In  an  action  under  the  Federal  Employer's  Liability  Act,  brought 
by  the  personal  representative  of  one  injured  while  employed  by  a 
common  carrier  engaged  in  interstate  commerce,  the  complaint  must 
allege,  and  the  proof  show,  that  there  are  in  existence  persons  answering 
the  description  of  the  beneficiaries  named  in  the  statute. — Melzner, 
Admr.,  v.  Northern  Pac.  By.  Co.,  277. 

Theory  of  Case — Change  of — ^Harmless  Error. 

10.  Where  it  is  apparent  from  the  record  that  the  parties  to  an  equi- 
table action  introduced  all  the  evidence  they  could,  and  appellant  did 
not,  when  the  findings  were  filed,  ask  for  permission  to  submit  addi- 
tional evidence,  nor  move  for  a  new  trial  on  the  ground  of  surprise, 
having  been  led  to  omit  the  introduction  of  available  evidence  by  the 
court's  action  in  limiting  the  evidence  to  one  issue  indicated  at  the 
opening  of  the  trial,  an  alleged  erroneous  change  of  the  theory  of  the 
ease  by  submitting  to  the  jury  an  additional  issue,  was  nonprejudicial 
and  insufficient  to  warrant  the  granting  of  a  new  trial. — ^Lenahan  v. 
Casey,  367. 

Negligence — Pleading  and  Proof. 

11.  Proof  that  an  accident  occurred  and  that  plaintiff  was  injured 
thereby  does  not  suffice  to  fasten  liability  therefor  upon  defendant 
master;  to  entitle  the  former  to  recover,  he  must  prove  the  latter's 
negligence  as  alleged  in  the  complaint. — Qleason  v.  Missouri  B.  P. 
Co.,  395. 

Conclusions. 

12.  Allegations  in  a  complaint  that  defendant  had  entered  into  an 
agreement  with  a  third  person  to  dispose  of  land  leased  to  plaintiff, 
"contrary  to  the  provisions  and  agreement  contained  in  said  lease," 
and  that  defendant  would  execute  a  transfer  of  the  land  so  leased, 
"without  complying  with  the  terms  of  the  agreement  as  to  sale  of 
said  property,"  were  mere  conclusions  of  law  of  the  pleader. — Lunke 
V.  Egeland,  403. 

Contributory  Negligence — Pleading — Complaint. 

13.  Contributory  negligence  is  a  matter  of  defense,  and  absence  of  it 
need  not  be  alleged  by  plaintiff  in  a  personal  injury  action. — ^Vasby 
V.  United  States  Gypsum  Co.,  411. 

Pleading  Jurisdiction — Sufficiency. 

14.  In  pleading  a  decree  of  a  court  of  another  state,  jurisdiction  is 
lufficienUy   averred   if   it  is   made  to   appear  that   the   court   which 
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rendered  it  is  one  of  record  of  general  jurisdiction. — State  ez  rel.  Nipp 
V.  District  Court,  426. 

Personal  Injuries — Street  Railways — ^Passengers — Complaint — Sufficiency. 

15.  The  complaint  in  an  action  by  a  passenger  on  a  street-car  for 
damages  for  personal  injuries,  which  alleged  that  the  injuries  were 
caused  by  the  derailment  of  the  car  through  the  carelessness  and  neg- 
ligence of  the  defendant  company  and  its  superintendent,  was  suffi- 
cient; a  passenger  need  not  allege  the  particular  cause  of  the  acci- 
dent.— Emerson  v.  Butte  Electric  By.  Co.,  454. 

Same — Joinder  of  Parties  Defendant. 

16.  A  street-car  company  and  its  superintendent  held  properly  joined 
as  defendants  in  an  action  for  personal  injuries  by  a  passenger. — 
Emerson  v.  Butte  Electric  By.  Co.,  454. 

Evidence — Admission  Without  Objection — Review. 

17.  The  admissibility  of  evidence  introduced  without  objection  may 
not  be  called  in  question  on  appeal. — Myers  v.  Bender,  497. 

Issues — Determination,  as  of  What  Date. 

18.  In  the  absence  of  supplemental  pleadings,  all  issues  Aust  be 
determined  as  of  the  date  of  the  commencement  of  the  action. — 
Rairden  v.  Hedrick,  510. 

Trial — Special  Interrogatories — Submission — Commendation   of  Practice. 

19.  The  submission  of  special  interrogatories  to  the  jury  is  a  matter 
addressed  to  the  sound,  legal  discretion  of  the  trial  court;  the  observ- 
ance of  the  practice,  rather  than  constituting  error,  held  promotive  of 
justice. — Rairden  v.  Hedrick,  510. 

Waiver — Failure  to  Plead — Admitted  Without  Objection — Effect. 

20.  Though  a  waiver  and  acceptance,  like  estoppel,  are  affirmative 
defenses  which  must  be  pleaded,  still  where  evidence  of  either  is  ad- 
mitted without  objection,  it  will  be  given  the  same  consideration  as 
though  warranted  by  the  pleading  of  the  party  offering  the  evidence. — 
Lackman  v.  Simpson,  518.     (See,  also,  Penwell  v.  Flickinger,  526.) 

Personal  Injuries — Contributory  Negligence — Complaint — Sufficiency. 

21.  Complaint  held  not  to  show  affirmatively  that  the  proximate 
cause  of  the  injury  of  deceased  was  his  own  act;  hence  the  pleader 
was  not  obliged  to  allege  facts  negativing  the  idea  that  deceased  was 
guilty  of  contributory  negligence. — Hollenback  v.  Stone  &  Webster 
E.  Corp.,  559.  • 

Real  Property — Encumbrances — Breach  of  Warranty — Conclusions. 

22.  The  statement  in  a  complaint  in  an  action  for  the  breach  of  a 
warranty  against  encumbrances,  that  the  real  property  in  question 
was  "subject  to  a  tax,  charge  or  assessment  duly  assessed,"  etc., 
which  was  "a  lien  and  encumbrance  by  law/'  without  a  recital  of  the 
facts,  was  a  mere  legal  conclusion  and  ineffective  for  any  purpose  as 
a  pleading. — Ridpath  v.  Heller,  586. 

Statutes  of  Other  States — ^Judicial  Notice. 

23.  The  courts  of  this  state  do  not  take  judicial  notice  of  the  stat- 
utes of  a  sister  state;  they  must  be  pleaded  and  proved  as  facts  in 
the  case,  to  such  effect  that  it  may  be  readily  seen  that  under  them 
a  cause  of  action  exists. — Ridpath  v.  Heller,  586. 

PLEDGES. 
See  Mortgages,  1« 

POLICE  OFFICERS. 
Metropolitan  Police  Law — Applicability  of  statute^ — see  Citiee  and  Towns,  8. 


Pbomissoby  Notes.  657 

PBESUMPTIONa 

Citiefl  and  Towns — Sidewalks — Safe  Condition. 

1.  A  pedestrian  has  the  right  to  presume  that  the  sidewalks  in  a  eitj 
are  in  an  ordinarilj  safe  condition. — McCabe  v.  City  of  Butte,  65. 

Issues — Submission  to  Jury — Correction  of  Error. 

2.  Error  in  submitting  issues  to  jury  in  equity  case  will  be  deemed 
to  have  been  corrected  when  the  judge  came  to  consider  the  case  for 
final  decision. — Lenahan  v.  Casey,  367. 

Personal  Injuries — ^Lessening  of  Damages — Duty  of  Plaintiff — Instructions. 

3.  Nothing  appearing  in  the  record  to  the  contrary,  the  presumption 
is  that  the  jury  considered  and  followed  the  court's  instruction  to  the 
effect  that  in  a  personal  injury  case  it  is  the  duty  of  the  injured  party 
to  use  every  reasonable  effort  to  prevent  the  extension  of  his  damages, 
by  endeavoring  to  obtain  employment  after  recovery  from  his  injuries, 
eto.    Yasby  v.  United  States  Gypsum  Co.,  411. 

PRINCIPAL  AND  AGENT. 

Batification, — see  Counties,  17. 

Power  of  Principal  to  Repudiate  Agent's  Act. 

1.  A  principal  is  not  estopped  to  repudiate  the  act  of  his  agent  hav- 
ing limited  power,  so  fkr  as  that  act  transcends  his  authority,  unless 
the  principal  has  by  his  course  of  conduct  clothed  the  agent  with  ost^- 
sible  authority  to  do  the  particular  act. — Yellowstone  County  t.  Pirst 
T.  &  S.  Bank,  439. 

PBIVILEGED  OOMMUNICATIONa 
See  Evidence,  24,  25. 

PBOBATE  PROCEEDINGS. 
Disqualification  of  district  judges, — see  District  Courts,  5. 

Decree  of  Distribution — Partition. 

1.  Held,  on  mandamus,  that  an  affidavit  disaualifying  a  district  judge 
from  further  acting  in  the  administration  of  an  estate,  filed  after  the 
court  had  made  its  decree  of  distribution,  was  in  time,  where  a  pro- 
ceeding for  partition  had  been  initiated;  in  such  a  case  the  adminis- 
tration is  not  finally  disposed  of  by  the  decree,  but  is  deemed  to  be 
pending  until  the  confirmation  of  the  report  of  the  commissioners  and 
the  final  vesting  of  title  in  the  allottees. — ^State  ez  reL  Goodman  ▼. 
District  Court,  492. 

Partition — Jurisdiction. 

2.  The  power  to  make  partition  among  the  distributees  of  an  estate 
is  vested  in  the  cou^t  as  an  incident  of  administration. — State  ex  reL 
Goodman  v.  District  Court,  492. 

PBOMISSOBY  NOTES. 

Cbnsideration — Burden  of  Proof. 

1.  Under  sections  5010  and  5011,  Bevised  Codes,  plaintiff  in  an  ac- 
tion on  a  promissory  note  was  hot  required  to  show  that  the  instru- 
ment had  been  given  for  a  consideration,  or  a  consideration  equal,  in 
point  of  value,  to  its  face;  the  law  presumes  a  sufficient  consideration, 
and  the  burden  of  showing  a  want  of  it  was  upon  defendants. — Ford 
V.  Drake,  314. 

Same — Sufficiency.  ^ 

2.  If  plaintiff  in  an  action  on  a  promissory  note  surrendered  an  ad- 
vantage which   he  had,   or   defendants-  by   executing   the   instrument 

46  Mont.^a 


658  Bbal  Pbopebtt, 

gained  one  for  tbemselves,  the  consideration  for  the  note  was  suiBeient. 
Ford  y.  Drake,  314. 

Eyidenee — Inadmissibility— Coring  Error. 

3.  Where  defendants  in  an  action  on  a  promissory  note  did  not  rely 
upon  a  mistake  or  imperfection  in  the  instrument  or  upon  any  illegality 
or  fraud,  admission  in  evidence  of  a  conversation  between  the  maker 
and  payee,  had  prior  to  its  execution,  to  the  effect  that  the  former 
should  be  liable  for  only  half  the  face  of  the  note,  was  error,  under 
sections  6018  and  7873,  Bevised  Codes,  which  error,  however,  was  in- 
directly cured  by  the  refusal  of  the  court  to  instruct  the  jury  that  if 
they  believed  such  evidence  they  should  render  a  verdict  in  favor  of 
plaintiff  for  only  one-half  of  the  amount  sued  upon. — Ford  t.  Drake, 
314. 

Consideration — Instruction — ^Harmless  Error. 

4.  Where  the  court  could  properly  have  directed  a  verdict  in  favor 
of  plaintiff  in  an  action  on  a  note,  defendants  were  in  no  position  to 
complain  of  an  instruction  submitting  to  the  jury  the  question  whether 
there  was  any  consideration  for  the  note  passing  between  the  parties, 
it  having  been  to  their  advantage  to  have  them  find  upon  the  proposi- 
tion thus  submitted. — Ford  v.  Drake,  314. 

PUBLIC  LANDS. 
Ways  to, — see  Trespass,  &-5. 


PUBLIC  POLICY. 
Waiver  of  right  to  disqualify  district  judge, — see  District  Court.  4. 


BACECOUBSES. 
Duty  of  owner  toward  safety  of  patron, — see  Personal  Injuries,  25. 


BAILBOADS. 

See,  also.  Personal  Injuries,  ^15,  33-38. 

Destruction  of  standing  crops  by  fire  set  by  sparks  from  locomotives — ^Evi- 
aence — Measure  of  damages, — see  Evidence,  39-44. 

BAPE. 
See  Criminal  Law,  7,  8,  25. 

BATIPICATION. 
See  Principal  and  Agent. 

BEAL  PBOPEBTY. 

See,  also,  Homesteads,  1-3;  Deeds;  Fixtures;  Trespass;  Warranty* 
Leases,  assignment  of, — see  Contracts,  3,  4. 
Option  contracts, — see  Contracts,  1-5. 
Market  value  of  farm  lands, — see  Evidence,  32. 

Wajf  of  Necessity — Bight  to  Select. 

1.  Where  one  person  grants  to  another  land  to  which  there  is  no  access 
except  by  passing  over  other  land  of  the  former,  a  way  of  necessity 
passes  by  the  grant,  the  grantor  having  the  right  to  designate  it.  in 
case  of  failure  or  refusal  to  do  so,  however,  the  grantee  may  make  his 
own  selection;  in  either  instance  the  party  making  the  selection  must 
do  so  with  due  regard  to  the  rights  of  the  other. — Herrin  v.  Sieben,  226w 
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Same. 

2.  A  way  of  neeessitj  is  impliedly  resenred  ia  favor  of  the  grantor 
where  he  has  no  means  of  access  to  other  lands  owned  by  him,  except 
by  passing  over  those  granted,  the  grantee  having  the  privilege  of 
seleeting  the  way,  such  privilege,  limited  by  the  rule  of  necessity, 
passing  to  the  grantor  if  the  grantee  fails  or  refuses  to  exercise  his 
right  in  this  regard. — Herrin  v.  Sieben,  226. 

Encumbrances — Breach  of  Warranty — ^Pleading — Conclusions. 

3.  The  statement  in  a  complaint  in  an  action  for  the  breach  of  a 
vrarranty  against  encumbrances  that  the  real  property  in  question  was 
"subject  to  a  tax,  charge  or  assessment  duly  assessed,"  which  was  ''a 
lien  and  encumbrance  by  law,"  without  a  recital  of  the  facts,  was  a 
mere  legal  conclusion  and  ineffective  for  any  purpose  as  a  pleading. — 
Bidpath  v.  Heller,  586. 

Same — Special  Assessment  Liens— Matters  of  Statute. 

4.  The  circumstances  under  which  a  tax  or  special  assessment  lien 
attaches  so  as  to  render  a  grantor  liable  on  his  covenant  against  en- 
eumbrances  are  matters  of  statute. — ^Bidpath  y.  Helleri  586. 

BEGOBD. 
On  appeal  from  order, — see  Appeal  and  Error,  8L 


BEFEBEES. 
Conclusiveness  of  findings, — see  Findings,  2. 


BEMEDIES. 
Becovfiry  back  of  illegal  license  tax, — see  Taxation,  S. 

BES  ADJUDICATA. 
See  Judgments,  5,  6b 

BULES. 

Of  district  court  relative  to  appeals  from  justices'  courts, — see  Justices  of 
the  Peace,  6,  7. 

SALES. 

See,  also,  Leases;  Contracts. 

Conditional  or  Absolute — Evidence — ^Admissibility. 

1.  Evidence,  in  an  action  for  the  contract  price  of  fence  posts,  that 
defendant  used  some  of  them  was  admissible  in  support  of  plaintiff's 
version  that  their  sale  was  absolute,  and  not,  as  contended  by  defend- 
ant, conditional. — Mattison  v.  Connerly,  103. 

Conditional — Chattel  Mortgage — Intention  of  Parties. 

2.  A  bill  of  sale  with  an  option  to  repurchase  may  amount  to  a  chattel 
mortgage  or  to  a  conditional  sale,  dependent  upon  the  surrounding  cir> 
cumstances,  including  the  intention  of  the  parties. — ^Bairden  v.  Hedriek^ 
510. 

SEWEBS. 
Creation  of  special  improvement  districts, — see  Citifis  and  Towns,  9. 

SIDEWALKa 
Defective, — see  Cities  and  Towns,  4r-7« 
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SPECIAL  ASSESSMENTS. 
See,  also,  Cities  and  Towns,  ^14. 
Liens,  matters  of  statute, — see  Real  Property,  4. 

SPECIAL  IMPROVEMENT  DISTRICTa 
See  Cities  and  Towns,  9-14. 

SPECIAL  INTERROGATORIES. 
Propriety  of  submitting, — see  Pleading  and  Practice,  19. 

STATUTES. 
(List  of  Statutes  of  Montana  Cited  or  Commented  upon.) 

Codified  Statutes  of  1871-72. 
Chapter  18,  section  23 16 

Revised  Statutes  of  1879. 

Division  1,  section  22 179 

Division  5,  Chapter  15,  sections  2^,  286 16 

Laws  of  1883. 

Section  18,  page  88 16 

Page  98 179 

Compiled  Statutes  of  1887. 

Division  5,  Chapter  25 16,  273 

Division  5,  Chapter  26 273 

Division  2,  section  137 21 

Division  5,  sections  315-344 130  et  seq. 

Division  5,  section  440B. 131 

Division  5,  section  440C. 131 

Division  5,  section  466 273 

Division  5,  section  512 273 

Division  5,  section   1589 191 

Division  5,  section   1590 192 

Laws  of  1889. 
Page  178  (Special  Improvements} 131 

Laws  of  1893. 

Page    92  (Corporations)    , 16,  273 

Page    93  (Corporations)    16 

Page  111    (Corporations)    16 

Page  113  (Special  Improvements) 131 

Page  178  (Special  Improvements) 131 

Codes  of  1895. 

(PouTiCAL  Code.) 

Section  4024 12 

'  Sections  4818-4820 132 

Section   4828 132 

Sections  4880-4899 132 

Section  5182 132 

(Civil  Code.) 

Section    394 273 

Section    408 16 

Section     430  et  seq 17 
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Section    510  17 

Section    511 274  et  seq. 

Section    525 17 

Section    502 17 

Section    560 :    ...  17 

Section  1214 22 

Section  1229 22 

Section  1270 22 

Section  1676 23 

(Code  or  Civil  Procedure.) 

Sections  219(X-2196 17 

Laws  of  1897. 

Page  212  (Special  Improyements)   130  et  $eq. 

Laws  or  1899. 

Page  82   (Surety  Companies) 448 

Laws  or  1901. 

Page  79  (Special  Improvements)    137 

Laws  of  1903. 

Page  294   (Surety  Companies) 448 

(Second  Extra  Session.) 

Page  9  (Disqualification  of  District  Judges) 495 

Laws  or  1905. 

Chapter  108  (Taxation) 12 

Bevised  Codes  or  1907. 

Section    491 59 

Sections  1390  et  seq 64 

Section  2082 232 

Section  209O 232 

Section  2283 10 

Section  2499 307  et  seq. 

Section  2741 11 

Section  2742 11 

Section  2883 193 

Section  2894 64 

Section  2906 61 

Section  2907 61 

Section  2938 59 

Section  3003 446  et  seq. 

Section  3217 99 

Section  3218 99 

Section  3253 383 

Section  3259 99,  303,  479  et  seq. 

Section  3278 303,  308 

Section  3282 10 

Section  3304 100 

Sections  3304^3317 98 

Section  3306 100 

Section  3307 100 

Section  3308 100 

Section  3317 101 

Section  3361 304  c«  seq. 

Section  3364 304  c(  seq. 
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Section  3365 304  «i  teq. 

Section  3367  ei  seq 130  et  aeq,,  304  et  seq. 

Section  3369 303  et  ieq. 

Section  3370 304  et  seq. 

Section  3886 : 302  et  seq. 

Section  3599 175 

Section  3607 557 

Section  3623 557 

Section  3642 557 

Section  3708 256,  258,  557 

Section  3714 256 

Section  3716 257,  258 

Section  3719   257 

Section  3720 257 

Section  3783 434 

Section  3809 273 

Section  3887   15  et  seq. 

Section  3888   274 

Section  4454 80,  81 

Section  4485 22 

Section  4500   22 

Section  4518 22 

Section  4591 80,  81 

Section  4700 23 

Sections  4719-4722 23 

Section  4842 577 

Section  4983 94 

Section  5010 317  et  seq. 

Section  5011 317 

Section  5018 319 

Section  5025 120 

Section  5029 96 

Section  5030 120 

Section  5031 120 

Section  5036 120 

Section  5038 120 

Section  5043 121 

Section  5261 286,  288 

Section  5252   286,  288 

Section  5299 347 

Section  5300 344,  347 

Section  5427 451 

Section  5494 377 

Section  5504 30 

Section  5509 10 

Section  5757 514 

Section  5768 514 

Section  5773 514 

Section  6048 508 

Section  6181 366,  545 

Section  6288 125 

Section  6293 546 

Section  6315 364,  495 

Section  6389 366,  546 

Section  6422 361 

Section  6464 390 

Section  6481 175 

Section  6485 173  et  seq.,  288 

Section  6486 569 
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Section 
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Section 

Section 
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Section 
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Section 
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Section 

a 
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6494 176,  286 

6589 583  ei  teq. 

6643 159 


6644 .... 
6647.... 
6649 


159 

169 

6714,  subd.  6. .'.v. v.. V. .V. ... ..'.!!.!!!!.!...! . . . . . . '. . .zsi]  355 

6717 390 

6719,  subd.  2 354,  355 

6719 582 


555 

517 

252 

487 

376 

267 

7115 267 

7122 147,  148 

7123 544,  546 

7124 148,  544 

7127 


6740. 
6758. 
6761. 
6769. 
6794. 
7113. 


547 

7195 266,  545 

7254 98 

7271,  subd.  4 83 

7509 21  et  seq. 

7512 21 

7678-7689 495  et  seq, 

7873 96,  319 

7876 516 

7877 319,  516 

7892 378 

7906 


590 
590 
590 
437 


7907 

7908 

7919 

8020 601,  602 

8022 330 

8028 248 

8040 • 379 

8060. 603 

8061 603 

8336 88 

8474 233 

8475 233 

8592 449 

8642,  subd.  2 ^. 469 

8645 125 


Section 
Section 


8646. 
8655. 
9090. 
9271. 
9415. 
9548. 
9644. 
9645. 


125 
327 
126 
469 
592 
592 
126 
125 


Laws  or  1909. 

Page     37 63 

Page  161 494 
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Laws  of  1911. 

Gliapter    92  (Liquor  Licenses) 323  ei  seq. 

Chapter  113,  see.  33  (Elections) * 394 

STATUTES  AND  STATUTORY  CONSTBUCTION. 

Construct  ion — When  Unnecessary. 

1.  Where  the  language  employed  in  a  statute  is  plain  and  without 
ambiguity,  it  does  not  require  judicial  construction;  in  such  a  ease 
courts  must  presume  that  the  legislature  intended  what  the  words 
plainly  say. — Smith  v.  Iron  Mountain  Tunnel  Co.,  13. 

Corporations — Stock — Change  from  Nonassessable  to  Assessable — Unit  of 
Voting  Power. 

2.  Held,  that  in  enacting  section  3887,  Revised  Cod«s,  to  the  effect 
that  a  corporation  whose  stock  is  nonassessable  may  change  it  into 
assessable  stock,  with  the  consent  of  three-fourths  of  its  stockholders, 
the  legislature  intended  to  and  did  make  the  individual  stockholder,  and 
not  the  share  of  stock,  the  unit  of  voting  power,  and  that  therefore  such 
a  change  made  with  the  consent  of  only  96  (though  owning  more  than 
three-fourths  of  the  company's  stock)  out  of  301  stockholders  was 
without  effect  and  an  assessment  levied  in  pursuance  thereof  void. — 
Smith  V.  Iron  Mountain  Tunnel  Co.,  13. 

Adoption  from  Other  States — Presumptions. 

3.  Where,  before  its  adoption  by  the  legislature  of  this  state,  a  stat- 
ute had  received  construction  by  the  highest  court  of  the  state  from 
which  it  was  borrowed,  it  will  be  presumed  that,  in  adopting  it,  it  was 
the  legislative  intention  that  the  construction  theretofore  thus  placed 
upon  it  should  prevail  in  this  jurisdiction. — Windom  v.  Dundom,  71. 

Cities  and  Towns — Police  Department — Metropolitan  Police  Law — Applica- 
bility of  Statute. 

4.  Held,  that  while  the  Metropolitan  Police  Law  (Rev.  Codes,  sees. 
3304r-i3317),  placing  the  police  departments  under  civil  service  rules, 
is  mandatory  as  to  cities  of  the  first  class,  it  is  optional  with  the 
authorities  of  the  smaller  cities  and  towns  whether  they  shall  bring 
themselves  within  its  provisions. — Grush  v.  Bishop,  97. 

Statutory  Construction. 

5.  Where  general  terms  or  expressions  in  one  part  of  a  statute  are 
inconsistent  with  more  specific  or  particular  provisions  in  another  part, 
the  latter  are  controlling. — Stadler  v.  City  of  Helena,  128. 

Same. 

6.  Where  one  statute  deals  with  a  subject  in  general  and  compre- 
hensive terms,  and  another  with  a  part  of  the  same  subject  in  a  more 
minute  and  definite  way,  the  two  must  be  read  together  and  harmonized, 
if  possible;  but  to  the  extent  of  any  necessary  repugnancy  betw^een 
them,  the  definite  will  prevail  over  the  general  statute.--Stadler  v.  City 
of  Helena,  128. 

County  Commissioners — Vacancies — Term  of  Appointee. 

7.  Held,  that  the  rule  that  persons  appointed  to  fill  vacancies  in 
state,  district  and  county  offices  shall  hold  only  until  the  next  general 
election,  applies  as  well  to  the  office  of  county  commissioners;  held, 
further,  that  that  portion  of  section  2883,  Revised  Codes,  authorising 
an  appointment  for  the  unexpired  term  of  a  county  commissioner  is 
invalid,  if  such  unexpired  term  extends  beyond  the  first  Monday  in 
January  next  succeeding  a  general  election. — State  ex  reL  MeOowan 
▼.  Sedgwick,  187. 
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Validity — Who  may  not  Question. 

8.  Plaintiff,  who  did  not  claim  to  have  himself  been  one  of  those 
who  had  been  denied  the  right  to  vote  at  a  special  election,  through 
the  operation  of  an  alleged  unconstitutional  statute,  was  not  injured 
thereby,  and  therefore  not  in  a  position  to  call  in  question  the  validity 
of  the  statute. — Potter  v.  Furnish,  391, 

Constitutionality — Determination — Bule. 

9.  The  question  of  the  constitutionality  of  a  statute  will  not  be  deter- 
mined unless  it  is  directly  raised  and  its  determination  is  necessary 
to  a  disposition  of  the  case. — Potter  v.  Furnish,  391. 

STIPULATIONS. 

See,  also,  Water  and  Water  Bights,  1;  Justices  of  the  Peace,  5,  6. 

Consideration, — see  District  Courts,  3. 

Binding  upon  Court,  When. 

1.  The  purpose  of  a  stipulation  that  a  certain  thing  is  a  fact  is  to 
relieve  the  parties  from  the  necessity  of  introducing  evidence  as  to  it; 
if  such  fact  is  material,  the  court  is  as  to  it  bound  by  the  stipulation; 
it  is  equivalent  to  a  special  finding. — Spaulding  v.  Stone,  483. 

STOCK  AND  STOCKHOLDEBS. 
See  Corporations,  1--6. 

STBEET  BAHiWAYS. 
See  Personal  Injuries,  33-38. 

SUPEBVISOBY  CONTBOL. 

Technical  Error  not  Affecting  Merits — Effect. 

1.  Where  habeas  corpus  proceedings  were  determined  on  the  merits 
of  the  application  and  no  fundamental  rights  of  any  of  the  parties 
was  violated  by  the  decision  of  the  court,  mere  technical  error  on  its 
part,  not  affecting  the  merits,  is  insufficient  to  warrant  a  cancellation 
of  its  order  on  application  for  writ  of  supervisory  control. — State  ex 
rel.  Nipp  v.  District  Court,  425. 

Purpose  of  Writ. 

2.  The  purpose  of  the  writ  of  supervisory  control  is  not  to  correct 
mere  error  within  jurisdiction,  except  in  so  far  as  it  is  necessary  In 
order  to  prevent  irreparable  injury  to  a  litigant  resulting  from  arbi- 
trary or  oppressive  action  by  a  lower  court. — State  ex  rel.  Nipp  v.  Dis- 
trict Court,  425. 

SUBETIES. 

Indemnity  bonds  for  deposits  of  county  funds — Surety  companies, — see 
Counties,  13  et  seq. 

On  undertaking  on  appeal  from  justices'  courts — Justification^ — sfie  Jus- 
tices of  the  Peace,  3-5. 

SUBVIVAL  OF  ACTIONS. 
See  Personal  Injuries,  8-13. 

TAXATION. 

Assessments  for  special  improvements, — see  Cities  and  Towns,  9-14. 

Cities  and  Towns — ^License  Taxes — Invalidity. 

1.  A  license  tax  imposed  by  a  city  ordinance  upon  grocerymen  and 
others  purely  for  revenue,  and  not  for  police  regolationy  was  illegal. — 
Beilly  v.  Hatheway,  City  Treasurfir,  1. 
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having  first  filed  his  claim  in  accordance  with  sections  3282 
3,  Revised  Codes. — Beilly  v.  Hatheway,  City  Treasurer,  1. 


Same — Illegal  Tax — Becovery  Back — Claims. 

2.  Where  a  groeeryman,  under  protest,  paid  a  license  fee  exacted  by 
city  ordinance,  he  could  bring  action  against  the  city  to  recover  it  back 
without 
and  3283, 

Same — ^Recovery  Back — Proper  Remedy. 

3.  An  action  by  a  groceryman  to  recover  back  an  illegal  license  fee 
exacted  by  city  ordinance  was  properly  brought  under  section  2742, 
Revised  Codes,  giving  the  rieht  to  recover  an  illegal  tax  paid  under 
protest,  and  he  was  not  required  to  resort  to  the  remedy  given  under 
section  2741,  authorizing  a  suit  in  equity  to  restrain  the  collection 
of  an  illegal  or  unauthorized  tax.— Reilly  ▼.  Hatheway,  City  Treas- 
urer, 1. 

TECHNICALITIES. 

Defendant  in  criminal  prosecution  must  show  prejudice  in  relation  to  sub- 
stantial right,  before  judgment  of  conviction  will  be  reversed , — see 
Criminal  Law,  26.  (See,  also,  State  ex  rel.  Knipp  t.  District  Court, 
425.)       . 

TENDER. 

When  unnecessary, — see  Contracts,  5;  Mortgages,  5. 

THEATERS  AND  SHOWS. 
Duty  of  owners  toward  safety  of  patron, — ^see  Personal  Injuries,  25. 

THEORY  OF  CASE. 
Change  of,  harmless  error, — see  Pleading  and  Practice,  10. 

TRESPASS. 
See,  also.  Injunction,  1-4. 

Livestock — Unfenced  Grazing  Lands. 

1.  One  who  knowingly  and  willfully  drives  his  stock  upon  the  lands 
of  another,  though  unindosed,  is  guilty  of  a  trespass,  and  must  respond 
in  damages  at  the  suit  of  the  latter. — Rea  Bros.  Sheep  Co.  v.  Rudi,  149. 

Same — Uninclosed  Lands — Livestock — Duty  of  Owner. 

2.  The  owner  of  livestock  may  not  knowingly  and  willfully  drive  or 
herd  them  upon  the  lands  of  another  even  though  they  are  not  pro- 
tected by  an  inclosure;  in  order  to  avoid  encroaching  upon  them  he 
must  at  his  peril  ascertain  the  boundary  lines  of  the  latter's  property. 
Herrin  v.  Sieben,  226. 

Railroad  Grant — Implied  Reservation  of  Way  of  Necessity. 

3.  Held,  that  a  way  of  necessity  over  the  odd-numbered  sections  was 
impliedly  reserved  by  the  federal  government,  in  its  land  grant  to  the 
Northern  Pacific  Railroad  Company,  not  only  in  its  own  favor  but  also 
that  of  persons  desiring  to  go  upon  the  even-numbered  ones  for  purposes 
allowed  by  law,  such  as  making  settlement,  cutting  timber,  exploring 
for  mineral  deposits,  grazing  stock,  etc, — Herrin  v.  Sieben,  226. 

Same— Way  of  Necessity — Instructions — Proper  Refusal. 

4.  An  instruction  which,  if  given,  would  have  authorized  the  jury, 
in  an  action  for  damages  for  trespass  on  certain  sections  of  land 
purchased  by  plaintiff  from  the  Northern  Pacific  Railway  Company, 
to  infer  that  the  defendants  had  a  right,  in  order  to  reach  unappro- 
priated government  lands,  to  cross  at  will  with  their  sheep,  held  in 
herd,  over  plaintiff's  lands,  without  regard  to  the  area  incidentally 
depastured  or  the  time  consumed  in  effecting  the  passage  and  unlim- 
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itad  bj  the  rule  of  neceesitj,  was  properlj  refosed.— Herrin  t.  Sieben, 
220. 

Depasturing  Laads — Excessive  Damages. 

6.  (Compensatory  damages  awarded  in  an  action  to  recover  for  the 
use  and  occupation  of  seven  and  one-half  sections  of  grazing  lands  for 
eight  and  one-half  months,  scaled  from  $1,200  to  $600,  where  the 
complaint  did  not  allege  and  the  evidence  did  not  show  anj  special 
or  permanent  injury,  nor  any  detriment  to  plaintiff  other  than  the 
loss  of  the  use  of  the  lands  during  the  time  of  their  occupancy  by 
defendants.-^Herrin  ▼.  Sieben,  226. 

TBUSTS  AND  TRUSTEES. 

Trustees  ex  maZe/feio-^Commingling  of  and  identiilcation  of  trust  funds, — 
see  Counties,  16-22. 

UNITED  STATEa 

Property  exempted  from  payment  of  cost  of  special  improveme&tS|' 
Cities  and  Towns,  11. 

VACANCIES. 

In  oiBce  of  county  commissioner, — see  Counties,  12, 


VENUE. 
Sufficiency  of  evidence, — see  Criminal  Law,  22. 


VERDICTS. 
On  conflicting  evidence,  conclusive, — see  Appeal  and  Error,  4,  5,  7, 

Excessive— Personal  Injuries. 

1.  Held,  that  a  verdict  for  $10,475  in  favor  of  plaintiff,  a  woman  of 
middle  age  who  suffered  personal  injuries  by  reason  of  a  fall  on  a 
defective  sidewalk,  resulting  among  other  things  in  a  miscarriage,  was 
excessive,  and  judgment  reduced  to  $3,000. — McOabe  v.  City  of  Butte, 
60. 

Trespass — ^Depasturing  Lands. 

2.  Verdict  for  $1,200  for  depasturing  lands  scaled  to  $600,  where  no 
special  or  permanent  injury  was  alleged  nor  shown. — Herrin  v.  Sieben, 
226. 

Evidence — Conjecture — ReversaL 

3.  A  judgment  based  upon  a  verdict  arrived  at  by  conjecture  and 
speculation  will  be  reversed  on  appeal. — Gleason  v.  Missouri  R.  P.  Co., 
395;  Raas  v.  Sharp,  474. 

Personal  Injuries — Verdict  not  Excessive. 

4.  Plaintiff's  injuries  consisted  in  a  fracture  of  the  left  thigh  bone 
and  a  hole  in  his  head;  he  was  confined  to  his  bed  for  about  three 
months,  and  suffered  much  pain;  while  the  fracture  was  healing  the 
knee-joint  became  stiff,  and  to  bring  back  motion  it  was  necessary 
to  place  him  under  anesthetics  because  of  the  severe  pain  attending  the 
operation,  ete.  Held,  that  a  verdict  for  $10,500  was  not  excessive. — 
Vasby  v.  United  States  Gypsum  Co.,  411. 

Bame — New  Trial. 

5.  Verdict  for  $2,750  for  injuries  sustained  by  plaintiff  in  being 
thrown  against  the  knee  of  a  passenger  in  the  car  in  which  he  was 
riding  at  the  time  it  was  derailed,  held  so  excessive  as  to  show  passion 
and  prejudice,  and  new  trial  granted.— Emerson  t.  Butte  Electric  Ry. 
Co.,  454. 
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Same — When  Supreme  Court  will  not  Interfere. 

6.  Where,  in  an  action  for  wrongful  death,  it  is  possible  from  the 
evidence  to  account  for  the  amount  of  the  verdict  complained  of  as 
excessive,  the  supreme  court  will  not  interfere,  unless  the  elements  of  j 
passion  and  prejudice  on  the  part  of  the  jury  in  arriving  at  it  ia  made  | 
to  appear. — Hollenback  ▼.  Stone  &  Webster  E.  Corp.,  559.  I 

Same — Verdict  Held  not  Excessive. 

7.  Hel^  that  a  verdict  for  $18,000  for  the  death  of  a  young  man, 
nineteen  years  of  age,  employed  as  a  fireman  at  a  stationary  engine, 
was  not  excessive. — Hollenback  v.  Stone  &  Webster  E.  Corp.,  559. 

How  Jury  may  Arrive  at. 

8.  In  rendering  a  verdict  the  jury  are  not  confined  in  their  deter- 
mination to  the  precise  language  in  which  the  evidence  is  given,  but 
may  arrive  at  a  conclusion  upon  any  fair  inference  dedueible  from  the 
evidence. — Hollenback  v.  Stone  &  Webster  E.  Corp.,  559. 

WAIVER. 

Of  clause  providing  for  nonassignment  of  contract  of  lease,— see  Contracts,  4. 

Of  defects  in  performance  of  contract,  by  part  payment, — see  Contracts,  11. 

Of  error  in  permitting  improper  argument, — see  Attorneys,  3. 

Of  defense  by  failure  to  plead, — see  Pleading  and  Practice,  2. 

Of  justification  of  sureties  on  undertaking  on  appeal  from  justices'  courts,^- 
see  Justices  of  the  Peace,  4,  5. 

Of  peremptory  challenges  of  jurors, — see  Jury,  1. 

Of  rights  of  corporation,  by  o£Scers, — see  Corporations,  2. 

Of  right  to  file  disqualifying  affidavit  against  district  judge, — ^see  District 
Courts,  1,  2,  4. 

Pleading  of, — see  Pleading  and  Practice,  20. 

WARRANTY. 
See,  also,  Mistake,  2. 
Against  encumbrances, — see  Real  Property,  3. 

WATER  AND  WATER  RIGHTa 
Finality  of  decree, — see  Judgments,  5,  6. 

Number  of  Inches  Per  Acre — Stipulation. 

1.  The  parties  to  a  water  right  suit  at  the  opening  of  the  trial  stipu- 
lated that  one  inch  of  water  per  acre  was  to  be  deemed  sufficient  to 
irrigate  the  lands  mentioned  in  the  pleadings.  The  court  found  that 
three-fourths  .of  an  inch  per  acre  was  a  reasonable  allowance.  Appel- 
lant was  awarded  the  right  to  use  sixty  inches  of  water  without  con- 
dition. The  evidence  showed  that  except  during  high- water  season  and 
late  in  the  fall  after  the  irrigating  season  is  over,  the  flow  in  the 
creek  in  dispute  is  never  equal  to  the  amount  awarded  appellant,  and 
that  his  original  appropriation  did  not  include  a  greater  amount  than 
sixty  inches.  Held,  that  under  these  conditions  the  stipulation  covered 
a  point  immaterial  as  to  him,  and  was  therefore  not  binding  upon  the 
court. — Spaulding  v.  Stone,  483. 

Newly  Developed  Supply — Burden  of  Proof. 

2.  One  who  claims  to  have  developed  a  new  and  independent  supply 
of  water,  by  the  construction  of  a  ditch  intercepting  water  which  forms 
no  part  of  the  sources  of  the  natural  flow  in  a  stream  all  the  water  in 
which  has  been  appropriated,  has  the  burden  of  showing  that  such 
new  supply  is  indeed  a  newly  developed  one,  especially  so  where  such 
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alleged  new  supply  is  commingled  with  water  in  a  stream  to  which  an- 
other is  entitled. — Spaulding  y.  Stone,  483. 

Same^-Evidence — Insuffieiencj. 

3.  Evidence  held  insufficient,  under  the  rule  suprci,  to  demonstrate 
that  respondents  by  the  construction  of  a  ditch,  intended  for  the  pur- 
pose of  draining  certain  lands,  developed  a  new  supply,  without  inter- 
cepting water  which  would  otherwise  find  its  way  into  a  creek  to  all  the 
water  in  which  appellant  was  entitled. — Spaulding  v.  Stone,  483. 

Draining  Wet  lAnds — Duty  of  Owner. 

4.  While  an  owner  of  wet  and  marshy  land  may  resort  to  any  suitable 
means  to  reclaim  them,  he  may  not  adopt  a  method  which  incidentally 
operates  to  the  detriment  of  the  water  right  of  his  neighbor. — Spaulding 
V.  Stone,  483. 

Improper  Decree. 

5.  One  who  is  entitled  to  the  use  of  all  the  water  flowing  in  a  stream 
cannot  be  compelled  by  decree  of  court  to  make  demand  for  its  use 
upon  others  who  claim  to  have  increased  the  flow  in  the  stream  by  the 
development  of  a  new  supply;  it  is  incumbent  upon  the  latter  to  as- 
certain whether  they  may  divert  their  alleged  new  supply  without  in- 
fringing upon  his  rights. — Spaulding  v.  Stone,  483. 

Point  of  Diversion — Change  of — Burden  of  Proof. 

6.  One  claiming  to  have  been  injured  by  a  change  in  the  point  of 
diversion  of  water  must  allege,  and  has  the  burden  of  proving,  the 
facts. — ^Lokowich  v.  City  of  Helena,  575. 

WAYS. 
Of  necessity, — see  Beal  Property,  1,  2;  Trespass,  3-5. 

WITNESSES. 
See,  also.  Evidence. 
Expert  and  opinion  witnesses, — see  Evidence,  11,  29. 
Impeaching  one's  own  witness, — see  Evidence,  16. 

WORDS  AND  PHRASEa 
"Actually"— 

Haddoz  v.  Northern  Pac.  Ry.  Co.,  186. 

"Additional  indebtedness" — (Rev.  Codes,  sec.  3259,  snbd.  64.) 
Arnold  v.  City  of  Miles  City,  481. 

"Cohabitation"— 

O'MaUey  ▼.  O'Malley,  558. 

"Common-law  marriage" — 

O'Malley  v.  O'Malley,  557. 

"Convicted  and  punished" — (Rev.  Codes,  sec.  8655.) 
State  V.  Willette,  328. 

"Perry"— 

Reid  V.  Lincoln  County,  58. 

"Final  submission" — (Rev.  Codes,  sec.  6714,  subd.  6.) 
State  ex  rel.  Kohl  v.  District  Court,  354. 

"Inadvertence" — 

Lovell  V.  Willis,  584. 
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'Tiife  estate"— 

Kerlee  ▼.  Smith,  28. 

"May"  for  "must''— 

Orush  ▼.  Bishop,  101. 

"Mistake"— 

LoveU  y.  Willis,  584. 

"Mistake  of  fact"— 

Hennessj  ▼.  Holmes,  94. 

"Mutual  and  public  assumption  of  the  marital  relations" — (BeT.  Codas, 
3607.) 
O'Malley  T.  O'Mallej,  557  et  seq, 

"Necessary" — 

Killeen  t.  Barnes-King  Day.  Co.,  223, 

"Neglect"— 

Lovell  V.  Willis,  584. 

"Option"— 

Winslow  y.  Dundom,  81. 

"Scope  of  employment" — 

HoUenback  y.  Stone  4b  Webster  E.  Corp.,  571. 

"Stockholder"— 

Smith  y.  Iron  Mt.  Tunnel  Co.,  16,  17. 

"Unto  his  successor  is  elected  and  qualified" — (Art.  VII,  see.  7,  Art.  viii, 
sec.  34,  Const) 
State  ex  rel.  McGowan  y.  Sedgwick,  190. 

"Widow"- 

O'Malley  y.  CMalley,  557. 

WOBE  AND  LABOB. 
See  Contracts,  10,  11« 

WBITS. 
See  Habeas  Corpus;  Injunction;  Mandamus;  Superyisory  ControL 
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